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WILLIAMS  vs.  THE  STATE. 

•[PROCEEDINGS  UNDER  BASTARDY  ACT — AMENDMENT  OP  JUDGMENT.] 

1.  Amendment  nunc  pro  tune  allowed. — A  judgment  against  the  defendant,  in  a 
proceeding  under  the  bastardy  act,  may  be  amended  at  a  subsequent  term, 
nunc  pro  tune,  so  as  to  require  the  annual  payments  to  be  made  on  the  "  first 
Monday  of  January,"  as  the  statute  directs,  instead  of  on  the  "  first  day  in 
January." 

2.  Jurisdiction  of  justice. — A  justice  of  the  peace  has  no  jurisdiction  of  a  com- 
plaint under  the  bastardy  act,  unless  the  mother  of  the  child  is  a  single  wo- 
man, and  is  pregnant  (or  has  been  delivered)  in  the  county  in  which  the 
justice  acts;  but,  if  the  complaint  does  not  state  these  facts,  the  justice  may 
determine  their  existence  from  other  evidence,  and  should  then  state  them 
in  his  warrant,  so  that  his  jurisdiction  may  appear  on  the  face  of  his  pro- 
ceedings. 

3.  Judicial  ascertainment  of  jurisdictional  fact. — The  recitals  in  a  justice's  warrant 
of  the  preliminary  facts  on  which  his  jurisdiction  depends,  and  which  it  is 
his  duty  to  determine,  are  evidence  that  he  did  determine  their  existence; 
and  his  determination  of  their  existence,  in  the  absence  of  evidence  show- 
ing it  to  be  erroneous,  is  conclusive  between  the  parties. 

4.  Record  returned  to  circuit  court. — Although  the  statute  (Code,  §  3801)  only  re- 
quires the  justice  to  return  to  the  circuit  court,  by  the  first  day  of  the  term 
to  which  the  defendant  is  bound  to  appear,  the  bond  and  complaint;  yet  the 
warrant  also  may  be  returned,  when  it  recites  the  existence  of  the  facts  on 
which  the  jurisdiction  of  the  justice  depends,  and  is  expressly  referred  to  in 
the  bond;  and  if  it  is. returned,  its  recitals  are  then  sufficient  to  sustain  the 
jurisdiction  of  the  court. 

APPEAL  from  the  Circuit  Court  of  Fayette. 
Tried  before  the  Hon.  THOMAS  A.  WALKER. 
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THE  proceedings  in  this  case  were  instituted  before  a  jus- 
tice of  the  peace,  on  the  complaint  of  Susannah  Winsted,  that 
the  defendant  was  the  father  of  a  bastard  child  of  which  she 
had  been  delivered.  The  affidavit,  on  which  the  justice's 
warrant  was  issued,  did  not  state  that  the  said  Susannah 
Winsted  was  a  single  woman,  nor  that  the  child  was  begot- 
ten or  born  in  the  county  of  Fayette;  but  the  warrant  itself 
recited  these  facts.  The  defendant  was  bound  over  to  the 
then  next  term  of  the  circuit  court,  to  which  the  justice  re- 
turned all  the  papers  in  the  cause.  In  the  circuit  court  a  mo- 
tion was  made  to  quash  the  complaint,  but  was  overruled; 
and  at  the  spring  term,  1854,  a  trial  was  had  on  issue 
joined.  The  verdict  of  the  jury  was.  "that  the  defendant  is 
the  father  of  said  bastard  cfiild";  and  the  court  thereupon 
rendered  judgment  "  that  the  said  defendant  enter  into  bond, 
in  the  sum  of  $1,000,  payable  to  the  State  of  Alabama,  for 
said  county,  conditioned  that  he  pay  to  the  judge  of  probate 
of  said  county,  on  the  first  day  of  January  in  each  year,  for 
the  term  of  ten  years,  the  sum  of  fifty  dollars  for  the  mainte- 
nance of  said  bastard  child";  and  also  rendered  judgment 
for  costs  against  the  defendant,  in  the  name  of  the  State,  for 
the  use  of  said  Susannah  Winsted. 

At  the  spring  term,  1855,  a  motion  was  made  to  amend  this 
judgment,  nunc  pro  tune,  so  as  to  require  the  annual  payments 
to  be  made  on  "  the  first  Monday  in  January,"  as  the  statute 
(Code,  §  3808)  requires,  instead  of  "  the  first  day  of  January." 
On  the  trial  of  this  motion,  the  solicitor,  on  the  part  of  the 
State,  offered  in  evidence  the  verdict  of  the  jury  and  the  judg- 
ment thereon  rendered  by  the  court.  The  defendant  object- 
ed to  the  sufficiency  of  this  evidence;  but  the  court  overruled 
his  objection,  and  granted  the  motion;  to  which  the  defend- 
ant excepted. 

E.  W.  PECK,  for  the  appellant,  made  these  points : 
1.  The  circuit  court  acquired  no  jurisdiction  in  this  case. 
The  complaint  does  not  show  that  the  complainant  was  a  sin- 
gle woman,  nor  that  the  complaint  was  made  before  a  justice 
of  the  county  in  which  the  alleged  bastard  was  born,  or  in 
which  his  mother  was  pregnant  with  him.  The  motion  to 
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quash  should,  therefore,  have  been  sustained.    Code,  §  3799; 
Wilson  v.  Judge  of  County  Court  of  Pike,  18  Ala.  759. 

2.  This  error  is  not  cured  by  any  legitimate  part  of  the 
record.     The  recitals  in  the  warrant  state  that  the  complain- 
ant was  a  single   woman,  and  that  the  alleged  bastard  was 
born  in  the  county  of  Payette;  but  the  warrant  is  not  proper- 
ly a  part  of  the  record.     The  only  papers  which  the  magis- 
trate is  required  (Code,  §  3801)  to  return,  are  the  complaint 
and  bond,  neither  of  which  contains  enough  to  give  the  court 
jurisdiction.    Besides,  said  recitals  are  wholly  unauthorized 
by  anything  contained  in  the  record. 

3.  The  motion  to  amend  the  judgment  entry  should  have 
been  refused.     The  mistake  sought  to  be  corrected,  was  not 
a  mere  clerical  misprision,  but  an  error  of  the  court, — an  er- 
ror which  could  only  be  corrected  on  appeal  at  the  instance 
of  the  State.    The  bill  of  exceptions  shows  that  the  bond  re- 
quired by  the  judgment  of  the  court,  and  not  the  bond  requir- 
ed by  section  3803  of  the  Code,  was  in  fact  given  by  the  de- 
fendant.    The  approval  of  the  bond,  in  such  cases,  is  the  act 
of  the  court,  and  not  of  the  clerk. 

4.  The  judgment  for  costs,  rendered  for  the  uset)f  the  com- 
plainant, is  erroneous.     Proceedings  in  bastardy  are  conduct- 
ed in  the  name  of  the  State  as  plaintiff,  and  the  judgment 
must  be  for  or  against  the  parties  on  the  record. 

M.  A.  BALDWIN,  Attorney-General  for  the  State,  contra. — 
1.  The  affidavit  sufficiently  shows  that  the  complainant  was  a 
single  woman,  since  a  bastard  is  one  born  out  of  lawful  wed- 
lock.—1  Bla.  Com.  454. 

2.  The  statute  does  not  require  the  complainant  to  make 
oath  that  she  is  a  single  woman;  neither  is  it  necessary  that 
the  complaint  should  appear,  on  its  face,  to  have  been  made 
before  a  justice  of  the  peace  in  the  county  in  which  the  bas- 
tard was  born.     Any  evidence  which  satisfies  the  justice  of 
these  facts,  is  sufficient;  and  the  warrant  is  the  proper  place 
to  state  them.     The  fact  that  only  the  bond  and  complaint 
are  required  to  be  sent  up  to  the  circuit  court,  makes  no  dif- 
ference.—Code,  §  3801;  Clay's  Digest,  133. 

3.  The  warrant  is  a  part  of  the  proceedings,  and  sets  forth 
the  facts  necessary  to  give  the  court  jurisdiction. — 18  Ala.  757. 
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4.  The  appellant  cannot,  on  this  record,  assign  errors  in  the 
original  judgment,  from  which  an  appeal  is  barred. — Code, 
§3821. 

5.  The  amendment  was  properly  allowed.     The  verdict  of 
the  jury  was,  that  the  defendant  was  the  father  of  the  child; 
and  on  this  verdict  the  law  fixed  the  judgment  of  the  court. 
The  naming  of  a  wrong  day  for  the  annual  payments,  was  a 
clerical  niisprision. — 18  Ala.  757. 

6.  The  costs  were  properly  taxed  against  the  defendant, 
whether  this  be  a  civil  or  criminal  case. — Code,  §§  2375,  3986, 
3991. 

RICE,  C.  J. — If  the. circuit  court  of  Fayette  had  juris- 
diction of  the  proceeding  in  bastardy,  in  which  it  rendered 
the  judgment  at  its  fall  term,  1854,  there  was  no  error  in 
allowing  that  judgment  to  be  amended,  in  the  particular  .in 
which  it  was  amended  at  the  fall  term,  1855,  of  that  court. 
The  State  v.  Craig,  12  Ala.  R.  363;  Campbell  v.  The  State, 
16  ib.  144;  Hood  v.  Br.  Bk.  at  Mobile,  9  ib.  335;  Boyd  v.  Gil- 
christ,  15  ib.  840;  Reavis's  Digest,  pages  57  to  62. 

Upon  the  authority  of  Wilson  v.  The  County  Judge  of 
Pike,  18  Ala.  R.  757,  it  is  clear  that  the  said  circuit  court 
did  have  jurisdiction  of  the  said  proceeding,  if  the  warrant  of 
the  justice,  which  was  certified  and  returned  by  him  to  that 
court,  with  the  complaint  and  bond,  and  which  is  referred  to 
in  that  bond,  can  properly  be  regarded  as  part  of  the  record 
of  that  court  in  that  proceeding. 

A  proceeding  in  bastardy  can  be  commenced  only  before  a 
justice.  His  jurisdiction  to  proceed  in  the  summary  mode 
provided  by  the  Code,  depends  upon  the  existence  of  the  fol- 
lowing preliminary  facts:  1st,  that  a  woman  should  make 
a  complaint  on  oath  to  him,  accusing  a  particular  person  of 
being  the  father  of  a  bastard  child,  with  which  she  is  preg- 
nant, or  of  which  she  has  been  delivered;  2d,  that  the  wo- 
man making  the  complaint  is  a  "  single  woman";  3d,  that  she 
is  so  pregnant,  or  has  been  so  delivered,  in  the  county  in 
which  the  justice  acts  as  justice. — Code,  §  3799.  Where  such 
complaint  is  made,  it  is  the  duty  of  the  justice  to  determine 
whether  the  second  and  third  of  these  preliminary  facts  ex- 
ist. In  determining  as  to  their  existence,  he  is  not  confined 
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to  the  statements  contained  in  the  complaint,  but  may  hear 
or  receive  other  evidence.  If  the  complaint  does  not  assert 
their  existence,  and  he  is  satisfied  of  their  existence  by  other 
evidence,  it  is  proper  that  he  should  recite  their  existence  in 
'his  warrant,  in  order  that  his  jurisdiction  may  appear  upon 
the  face  of  his  proceedings.  As  he  has  no  authority  to  issue 
the  warrant,  where  the  complaint  does  not  show  the  existence 
of  these  facts,  until  he  determines  that  they  do  exist,  and  as 
he  has  authority  to  determine  their  existence  from  evidence 
other  than  the  complaint,  the  recitals  of  their  existence  in  his 
warrant  must  be  taken  as  evidence  that  he  did  determine 
their  existence ;  and  his  determination  of  their  existence  is, 
in  the  absence  of  any  evidence  showing  it  to  be  erroneous, 
certainly  conclusive  between  the  parties. — Brittain  v.  Kin- 
nard,  1  Brod.  &  Bing.  432 ;  Gunn  v.  Ho  well,  27  Ala.  R.  663; 
Williams  v.  Rambo,  at  this  term. 

When  the  warrant  is  issued,  and  the  person  charged  with 
being  the  father  of  the  child  is  brought  before  the  justice,  an 
examination  of  the  charge  must  be  had ;  and,  if  sufficient  ev- 
idence appears,  the  justice  must  require  the  accused  to  enter 
into  bond,  with  sufficient  security,  in  the  sum  of  one  thousand 
dollars,  to  be  approved  by  such  justice,  payable  to  the  State, 
and  conditioned  that  the  accused  will  appear  at  the  next  term 
of  the  circuit  court  of  such  county.— Code,  §  3800.  On  the 
failure  to  give  the  bond,  the  justice  must  commit  the  accused 
to  jail  until  he  give  the  same,  or  is  otherwise  discharged  by 
law. — Code,  §  3802.  Section -3801  expressly  requires  the 
justice  to  return  the  bond  and  complaint  to  the  clerk  of  the 
circuit  court,  by  the  first  day  of  the  term  at  which  the  ac- 
cused is  bound  to  appear ;  but  there  is  no  such  express  requi- 
sition as  to  the  warrant.  And  because  there  is  no  such  ex- 
press requisition  as  to  the  warrant,  the  appellant  argues,  that 
it  ought  not  to  be  regarded  as  part  of  the  record  of  the  cir- 
cuit court,  although  it  was  certified  and  returned  by  the  jus- 
tice to  that  court,  with  the  complaint  and  bond,  and  although 
it  is  expressly  referred  to  in  that  bond,  and  although  it  has 
been  treated  in  that  court  as  part  of  the  record,  and  is  certi- 
fied to  this  court  as  such.  We  cannot  yield  to  such  an  argu- 
ment. To  do  so,  would  be  to  deny  to  the  circuit  court  the 
power  to  treat  the  warrant  as  part  of  its  record,  when  it  is 
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properly  in  that  court,  and  is  necessary  to  a  full  understand- 
ing of  the  bond,  which  refers  to  it,  and  which  unquestiona- 
bly is  part  of  the  record.  We  have  no  idea  that  the  legisla- 
ture intended  to  prohibit  the  justice  from  certifying  and  re- 
turning the  warrant,  with  the  bond  and  complaint.  The  plain 
meaning  of  the  provisions  of  the  Code,  as  to  proceedings  in 
bastardy,  is,  that  whenever  the  proceedings  before  the  justice 
upon  their  face  show  jurisdiction,  and  a  bond  is  taken  by  him, 
which  refers  to  the  warrant  he  has  issued,  if  such  warrant  is 
certified  and  returned  by  him  to  the  circuit  court  with  the 
bond  and  complaint,  it  may  be  treated  as  part  of  the  record 
of  that  court,  and  its  recitals  of  the  existence  of  those  juris- 
dictional  facts  which  are  by  law  referred  to  the  determina- 
tion of  the  justice,  may  be  regarded  as  at  least  prima  facie 
evidence  of  their  existence.  The  return  of  the  justice  is,  in 
this  respect,  valid  as  to  the  parties. — 3  Phil.  Ev.  C.  <fe  H.'s 
Notes,  1087,  et  seq. 

Treating  the  warrant  as  part  of  the  record  in  the  present 
case,  the  jurisdiction  of  the  justice,  and  of  the  circuit  court, 
appears  upon  the  face  of  the  proceedings.  If  errors  occur- 
red in  the  proceedings  in  that  court,  prior  to  the  rendition  of 
its  judgment  at  the  fall  term,  1854,  the  right  of  the  appel- 
lant to  revise  them  has  been  barred  by  lapse  of  time  before 
the  present  appeal  was  taken. — Code,  §  3821 :  Williams  v. 
The  State,  26  Ala.  R.  85.  The  present  appeal  is  from  the 
judgment  rendered  at  the  fall  term,  1855.  That  judgment 
is  not  erroneous,  and  must  be  affirmed. 


FRANKLIN  vs.  THE  STATE. 

[INDICTMENT  FOR  MURDER.] 

1.  Violent  character  of  deceased,  when  admissible  evidence. — The  character  of  the 
deceased  as  a  violent,  turbulent,  blood-thirsty  man,  when  it  qualifies,  ex- 
plains, and  gives  point  and  meaning  to  his  conduct,  and  tends  to  produce 
in  the  mind  of  the  slayer  a  reasonable  belief  of  imminent  danger,  is  admis- 
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sible  evidence  for  the  defendant ;  and  there  are  cases,  also,  in  which  it  may 
be  looked  to,  in  determining  the  amount  of  provocation,  and  thus  fixing  the 
degree  of  the  homicide  ;  but  the  evidence  in  this  case  does  not  justify  its  ad- 
mission on  either  of  these  grounds. 

2.  Cliarader  how  proved. — The  violent  character  of  the  deceased  cannot  be 
established  by  proof  of  isolated  facts. 

3.  Miscotiduct  of  jury. — The  separation  of  the  jury,  for  a  short  time,  while  con- 
sidering of  their  verdict,  is  a  matter  to  be  considered  by  the  court  on  mo- 
tion for  a  new  trial,  but  is  not  a  proper  ground  for  a  motion  in  arrest  of 
judgment. 

•i.  Refusal  of  new  trial  not  revisable. — The  action  of  the  primary  court  on  a  mo- 
tion for  a  new  trial  is  not  revisable  in  the  appellate  court. 

FROM  the  Circuit  Court  of  Pike. 
Tried  before  the  Hon.  E.  W.  PETTUS. 

INDICTMENT  against  Philemon  J.  Franklin  for  the  murder 
of  his  brother,  Christopher  Franklin,  by  shooting  him  with  a 
gun.  The  only  evidence  in  relation  to  the  killing  was  the 
testimony  of  a  young  man,  then  about  sixteen  years  of  age, 
who  was  an  eye-witness  of  it,  and  whose  testimony,  in  sub- 
stance, is  stated  in  the  opinion  of  the  court.  On  the  part  of 
the  prisoner,  evidence  of  his  peaceable  character  was  intro- 
duced ;  and  he  then  offered  to  prove,  "  that  the  deceased, 
some  time  before  the  killing,  attempted  to  shoot  a  woman  in 
Coffee  county,  without  any  cause."  This  evidence,  on  objec- 
tion by  the  State,  was  excluded,  and  the  prisoner  excepted. 
The  prisoner  then  offered  to  prove,  "  that  the  general  charac- 
ter of  the  deceased  was  that  of  a  turbulent  and  dangerous 
man";  but  this  evidence  also  was  excluded  by  the  court,  and 
the  prisoner  excepted. 

After  conviction,  the  prisoner  moved  to  set  aside  the  ver- 
dict, "  because  the  jury  were  allowed  to  separate  while  the 
trial  of  said  cause  was  in  progress,"  and  submitted  an  affida- 
vit of  the  fact  on  which  the  motion  was  predicated  ;  but  the 
court  overruled  the  motion,  and  the  defendant  excepted. 

E.  C.  BULLOCK,  for  the  prisoner. — 1.  While  the  bad  char- 
acter of  the  deceased,  per  se,  does  not  in  the  slightest  degree 
affect  the  character  of  the  homicide,  it  yet  becomes  a  legiti- 
mate and  important  subject  of  inquiry,  where  the  circum- 
stances make  the  precise  grade  of  the  crime  doubtful,  and 
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where  the  ferocious  temper  of  the  deceased  might  furnish  a 
key  to  the  whole  transaction.    The  true  test,  as  recognized 
by  the  cases  of  Quesenberry  and  Pritchett,  (3  Stew.  &  P.  308  ; 
22  Ala.  40,), seems  to  be  this  :     If  the  evidence  of  the  homi- 
cide is  so  complete  and  satisfactory  that,  whatever,  may  have 
been  the  character  of  the  deceased,  it  could  not  have  been  so 
connected  with  the  killing  as  to  change  the  grade  of  the  of- 
fence, then   the  evidence  is  inadmissible ;  but,  on  the  other 
hand,  if  sufficient  doubt  hangs  over  the  transaction  to  make 
it  probable  that  the  character  of  the  deceased  may  have  had 
some  bearing  on  the  character  of  the  offense,  then  the  evi- 
dence ought  to  be  admitted.    The  case  at  bar,  tested  by  this 
rule,  is  pre-eminently  one  where  the  evidence  should  have 
been  allowed  to  go  to  the  jury.     There  was  but  a  single  com- 
petent witness  to  the  homicide,  and  he  a  youth  of  not  more 
than  sixteen  years.     That  he  did  not  remember  all  that  occur- 
red, is  admitted  by  himself;  and  that  he  leaves  some  un- 
doubted chasms  in  the  conversation,  is  sufficiently  apparent. 
That  the  deceased  loaded  his  gun,  after  having  just  fired  it 
off;  that  he  followed  defendant  to  his  house,  where  his  own 
violence  was  met  by  words  of  kindness ;  that  he  seized  de- 
fendant by  the  hand, — a  fact  wholly  unexplained  ;  and  that 
the  fatal  shot  was  fired,  apparently  without  any  immediate 
cause,  by  one  whose  whole  behavior  up  to  that  time  had  been 
peaceable, — all  these  facts  make  the  question  of  character 
highly  material,  and  might  enable  us  to  find  in  that  character 
a  solution  of  the  mystery  which  certainly  overshadows  the 
whole  affair. 

2.  That  the  misconduct  of  the  jury  was  good  ground  for 
setting  aside  the  verdict,  see  McCann  v.  The  State,  9  Sm. 
&M.  465. 

M.  A.  BALDWIN,  Attorney-General,  contra.- — 1.  The  char- 
acter of  the  deceased  can  never  become  a  matter  of  contro- 
versy, under  an  indictment  for  homicide,  except  when  in- 
volved in  the  res  gesta.  When  a  homicide  is  committed  under 
such  circumstances  as  tend  to  show  that  the  prisoner  acted  in 
self-defense,  then  the  conduct  of  the  person  slain,  construed 
with  reference  to  his  known  character,  becomes  a  part  of  the 
transaction ;  but,  when  the  evidence  not  only  fails  to  show 
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any  conduct  on  the  part  of  the  deceased  which  could  raise 
the  question  of  self-defense,  but  affirmatively  shows  (as  it 
does  here)  that  his  situation  and  position  precluded  that 
question,  his  bad  character  cannot  be  received  to  mitigate  the 
offense.  On  this  point,  see  the  following  authorities  :  Whar- 
ton's  Criminal  Law,  172  ;  Pritchett  v.  The  State,  22  Ala. 
42 ;  Field  v.  The  State,  14  Maine,  248  ;  8  Iredell,  344 ; 
1  Hawks,  210  ;•  9  Yerger,  342. 

2.  As  to  the  motion  in  arrest  of  judgment,  see  Brister  v. 
The  State,  26  Ala.  133. 

WALKER,  J. — It  has  been  twice  decided  in  this  State, 
and  must  now  be  regarded  as  law,  that  the  testimony,  in  prose- 
cutions for  murder,  may  be  such  as  will  justify  the  admission 
of  the  bad  character  of  the  deceased  as  evidence  for  the  ac- 
cused.—Quesenberry  v.  The  State,  3  S.  &  P.  308  ;  Pritchett 
v.  The  State,  22  Ala.  39.  In  Quesenberry's  case,  this  court 
declined  to  decide  in  favor  of  the  reception  of  such  evidence, 
because,  the  facts  not  being  disclosed  upon  the  record,  it  could 
not  be  perceived  that  the  case  presented  an  aspect  justifying 
it.  In  Pritchett's  case,  the  object  of  the  court  seems  to  have 
been  to  limit  the  admission  of  the  evidence  to  cases  where  it 
may  be  considered  a  part  of  the  res  gestce.  In  both  cases,  it 
is  carefully  and  properly  denied  that  the  bad  character  of  the 
deceased  can,  of  itself,  lessen  the  criminality  of  his  murder. 
The  rule  is  laid  down  in  Oliver's  case,  (17  Ala.  599,)  that 
"the  necessity  which  exculpates  the  accused  from  guilt,  need 
not  be  actual ;  that  if  the  circumstances  be  such  as  to  induce 
a  reasonable  belief  that  such  necessity  exists,  the  law  will 
acquit  the  slayer  of  all  guilt."  It  seems  to  result  as  a  se- 
quence from  this  principle,  that  the  character  of  the  deceased 
for  turbulence,  violence,  revengefulness,  blood-shed  and  the 
like,  where  it  qualifies,  explains,  and  gives  meaning  and 
point  to  the  conduct  of  the  deceased,  should  be  proper  evi- 
dence. Conduct  of  a  man  of  peaceable  character  and  harm- 
less deportment,  might  pass  by  without  exciting  a  reasonable 
apprehension  of  impending  peril ;  while,  on  the  other  hand, 
the  same  conduct,  from  a  man  of  notoriously  opposite  charac- 
ter and  habits,  might  reasonably  produce  a  consciousness  of 
the  most  imminent  peril,  and  a  conviction  of  the  necessity  of 
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prompt  defensive  action.  Whenever  such  bad  character  on 
the  part  of  the  deceased  thus  illustrates  the  circumstances 
attending  a  homicide,  and  the  circumstances,  so  illustrated,  tend 
to  produce  a  reasonable  belief  of  imminent  danger  in  the 
mind  of  the  slayer,  the  character,  as  mingled  with  the  trans- 
action, is  a  part  of  it,  and  is  indispensable  to  its  correct  un- 
derstanding. Such  we  understand  to  be,  in  effect,  the  decis- 
ions in  Quesenberry's  and  Pritchett's  cases.  • 

To  avoid  detriment  in  the  practical  application  of  the  rule, 
it  must  be  understood  neither,  on  the  one  hand,  to  excuse  the 
taking  of  one's  life  because  he  is  a  bad  man,  nor,  on  the  other, 
to  be  limited  to  those  cases  where  the  facts  are  such  as  to 
make  it  doubtful  whether  the  homicide  was  committed  se  de- 
fendendo.  The  law  cannot  apportion  the  criminality  of  the 
homicide  to  the  character  of  the  deceased,  and  it  cannot  con- 
fine the  rule  to  cases  of  doubt ;  because,  in  such  cases,  the 
defendant  is  entitled  to  an  acquittal,  and  therefore,  to  so  limit 
it,  would  deny  to  it  all  practical  effect.  When  the  conduct 
of  the  deceased,  although  in  itself  innocent,  is  such  that,  illus- 
trated by  his  character,  its  tendency  is  to  excite  a  reasonable 
belief  of  imminent  peril,  the  evidence  ought  to  be  admitted, 
and  the  question  of  its  effect  left  to  the  determination  of  the 
jury.  It  would  be  for  the  court  to  determine,  in  every  case, 
whether  the  facts  are  such  as  will  justify  the  admission  of 
the  evidence,  as  it  is  its  duty  to  determine,  before  receiving 
in  evidence  the  declarations  of  third  persons,  whether  they 
are  part  of  the  res  gestce. 

We  are  of  the  opinion,  also,  that  there  are  cases  in  which 
the  character  of  the  deceased  might  be  looked  to,  in  deter- 
mining the  amount  of  provocation,  and  thus  fixing  the  degree 
of  the  homicide. 

We  cite  below  the  authorities  which  we  have  examined  in 
reference  to  the  questions  above  decided,  some  of  which  will 
be  found  to  militate  against  our  opinion,  and  to  be  less  favor- 
able to  the  accused.  But  the  principles  which  we  have  laid 
down  have  the  fullest  sanction  of  our  judgment,  because  they 
are  consistent  with  the  previous  decisions  of  this  court ;  and 
are,  we  think,  founded  in  justice  and  reason. — Wharton's 
American  Criminal  Law,  172 ;  Roscoe's  Criminal  Evidence, 
39 ;  W barton's  American  Law  of  Homicide,  249,  229  ;  State 
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v.  Barfield,  8  Iredell's  Law,  344,  dissenting  opinion  of  Bat- 
tle, J.;  State  v.  Thawley,  4  Harr,  (Del.)  563  ;  Wright  v.  The 
State,  9  Yerger,  342  ;  Dyson  v.  The  State,  26  Miss.  363. 
We  now  turn  to  the  testimony,  for  the  purpose  of  inquiring 
whether  the  circumstances  were  such  that,  under  the  rule  we 
have  laid  down,  the  character  of  the  deceased,  "  as  a  turbu- 
lent and  dangerous  man,"  ought  to  have  been  admitted  in 
evidence.  The  prisoner  and  the  deceased  were  brothers,  and 
worked  together  in  a  blacksmith  shop.  The  deceased  went 
to  the  prisoner's  house,  with  a  loaded  gun,  late  in  the  eve- 
ning, and  near  the  door  of  the  prisoner's  house,  used  reproach- 
ful and  angry  words  for  some  time,  but  did  not  use  any  lan- 
guage of  menace,  or  indicating  an  intention,  either  present 
or  prospective,  to  perpetrate  violence  upon  the  prisoner. 
The  deceased  afterwards  went  into  the  house,  where  the  pris- 
oner was  at  the  time  lying  upon  a  bed.  Immediately  after- 
wards, the  prisoner  said  to  the  deceased,  "you  have  come 
here  with  your  arms,  and  I  have  nothing  to  defend  myself." 
"  The  deceased  then  placed  his  gun  on  the  bed  on  which  the 
prisoner  was  lying,  and  turned  and  walked  off  about  ten  feet 
to  a  table,  and  turned  and  sat  down  on  the  table,  with  his 
face  to  the  prisoner.  As  the  deceased  turned  to  walk  off 
from  the  bed,  the  prisoner  seized  the  gun,  cocked  and  pre- 
sented it ;  and  at  the  instant  when  the  deieased  sat  down  on 
the  table,  the  gun  fired,  and  the  load  entered  the  breast  of  the 
deceased,  who  fell  forward,  with  his  head  towards  the  bed, 
and  his  feet  three  or  four  feet  from  the  table,  and  expired  in 
about  half  an  hour."  The  evidence  conduced  to  show  that 
the  deceased  carried  the  gun  for  the  purpose  of  shooting 
birds,  and  it  does  not  appear  that  he  had  any  other  arms. 
The  deceased,  upon  the  prisoner's  suggestion  of  his  defense- 
less condition,  not  only  disarmed  himself,  but  placed  his  gun 
in  the  power  of  the  prisoner,  and  then  walked  away,  with  his 
back  to  his  slayer ;  and  at  the  instant  when  he  was  seating 
himself,  he  received  the  contents  of  his  own  gun,  from  the 
hand  of  him  in  whose  power  he  appears  to  have  placed  it, — a 
token  of  trust,  and  a  sign  of  his  own  peaceful  intention. 
There  was  not  a  word  spoken,  not  an  act  done,  which,  illus- 
trated by  the  character  of  the  decea'sed,  and  construed  by  the 
prisoner  in  the  light  of  that  character,  could  tend  to  produce 
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a  reasonable  belief  of  imminent  peril.  Nor  was  there  any 
act  or  word  from  the  prisoner,  which,  explained  by  his  char- 
acter, could  aggravate  his  conduct  into  such  a  provocation  as 
to  mitigate  the  offense  to  a  lower  degree. 

The  fact  that  the  deceased  had  attempted  to  shoot  a  wo- 
man, was  not  admissible  in  evidence.  If  it  had  been  a  case 
in  which  the  character  of  the  deceased  would  have  been  com- 
petent evidence,  it  would  not  have  been  permissible  to  make 
out  the  bad  character  by  isolated  facts. — Nugent  v.  The  State, 
18  Ala.  521. 

The  separation  of  the  jury  for  a  short  time,  while  they 
were  considering  of  their  verdict,  is  a  matter  to  be  considered 
by  the  court  which  tries  the  case,  upon  motion  for  a  new 
trial,  and  is  not  a  proper  ground  for  motion  in  arrest  of 
judgment ;  and  the  decision  of  the  court  below,  on  a  question 
of  new  trial,  is  not  revisable  in  this  court. — Brister  v.  The 
State,  26  Ala.  107. 

The  judgment  of  the  court  below  must  be  affirmed,  and  its 
sentence  executed. 


BOB  (A  SLAVE)  vs.  THE  STATE. 

[INDICTMENT  AGAINST  SLATE  FOR  MURDER  OK  WHITE  PERSON.] 

1.  Assault  and  battery  between  slaves. — Under  the  statutes  of  this  State  (Code, 
§  3317),  an  assault  and  battery  committed  by  one  slave  on  another  is  an 
offense. 

2.  Involuntary  manslaugJtter  by  slave. — If  a  slave,  in  the  unjustifiable  attempt  to 
commit  an  assault  and  battery  on  another  slave,  kill  a  white  person  by  mis- 
adventure, he  is  guilty  of  involuntary  manslaughter. — Code,  §  3312. 

3.  Form  of  indictment. — Under  an  indictment  for  the  murder  of  a  white  person, 
whether  framed  under  the  Code,  or  according  to  the  common  law,  a  slave 
cannot  be  convicted  of  involuntary  manslaughter. 

4.  Evidence  of  intent. — If  a  slave  kill  a  white  person  by  a  misdirected  blow 
aimed  at  another  slave,  the  intent  with  which  he  made  the  assault  is  a  ma- 
terial inquiry  in  fixing  the  character  of  the  homicide;  and  in  determining 
this  question,  evidence  of  a  previous  quarrel  and  separation  between  the 
slaves,  who  had  lived  together  as  man  and  wife,  is  admissible  against  the 
prisoner. 
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FROM  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  E.  W.  PETTUS.   , 

THE  prisoner  was  indicted  for  the  murder  of  Martha  L. 
Vining,  a  white  child  between  seven  and  eight  years  old,  and 
was  convicted.  The  substance  of  the  testimony  adduced  on 
the  trial,  as  set  out  in  the  bill  of  exceptions,  may  be  thus 
stated  :  The  deceased  was  much  attached  to  a  slave  woman 
named  Dinah,  and  frequently  followed  her  out  into  the  field 
where  the  latter  worked;  and  on  the  morning  of  the  homicide 
had  gone  with  her  into  a  field,  some  three  hundred  yards  from 
the  house,  where  Dinah  was  clearing  up  new  ground,  while 
the  prisoner  was  employed  in  a  field  a  few  hundred  yards  dis- 
tant making  rails.  According  to  the  testimony  of  Dinah, 
who  was  examined  as  a  witness  on  the  trial,  "  the  prisoner, 
about  an  hour  and  a  half  after  sun-rise,  came  to  the  place 
where  she  and  the  deceased  were,  and  told  witness  to  hand 
him  her  axe,  which  she  refused  to  do.  The  prisoner  took 
hold  of  the  axe,  and  he  and  witness  had  a  scuffle  for  it ;  but 
the  prisoner  succeeded  in  wrenching  it  out  of  her  hand,  and 
turned  and  struck  the  deceased  with  it.  Witness,  deceased, 
and  the  prisoner,  were  then  close  together  :  the  prisoner  be- 
ing between  the  two.  As  soon  as  the  prisoner  struck  the  de- 
ceased, she  fell,  and  struggled  like  one  dying.  Witness  seiz- 
ed hold  of  the  axe  again,  and  succeeding  in  wresting  it  from 
the  hand  of  the  prisoner,  who  immediately  drew  a  case  knife, 
ground  to  a  point,  and  rushed  on  her,  and  attempted  to  stab 
her  with  the  knife.  Witness  caught  hold  of  the  knife,  bent 
it  nearly  double,  and  finally  got  possession  of  it.  She  then 
begged  the  prisoner  not  to  kill  hoi-,  and  to  let  her  go  to  the 
branch  for  some  water;  and  the  prisoner  led  her  to  the  branch, 
a  few  feet  distant,  holding  her  by  the  wrist.  When  starting 
to  the  branch,  witness  threw  the  axe  behind  her;  and (when 
they  reached  the  water,  the  prisoner  told  her  to  drink  if  she 
wanted  to,  and  loosened  his  hold.  Witness  then  again  beg- 
ged for  her  life ;  but  the  prisoner  said,  '  No,  I  came  here  to 
kill  you  and  Lou '  (by  which  name  the  deceased  was  common- 
ly called);  'I  have  killed  her.  and  now  I  mean  to  kill  you.' 
Witness  asked  him  to  let  her  try  to  bring  the  deceased  to  life, 
by  washing  her  face  and  head  in  the  branch;  but  he  refused, 
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and  repeated,  that  he  had  killed  Lou,  and  would  kill  witness. 
Witness  then  started  to  run,  and  the  prisoner  ran  after  her, 
struck  her,  and  jumped  on  her.;  and  witness  had  no  further 
recollection  of  what  occurred,  until  about  12  o'clock,  when 
she  recovered  her  senses."  On  cross-examination,  Dinah  sta- 
ted, "  that  it  was  possible  the  prisoner  struck  the  deceased  in 
wresting  the  axe  from  the  hands  of  witness  ;  that  the  prison- 
er was  then  between  her  and  the  deceased,  and  the  axe,  as  it 
was  wrested  out  of  the  hands  of  witness,  was  jerked  around 
towards  the  deceased ;  that  the  deceased  did  not  receive  but 
one  blow  with  the  axe ;  that  she  would  not  be  positive  that 
the  prisoner  intended  to  strike  the  deceased  with  the  axe,  but 
it  was  her  impression  that,  after  wresting  the  axe  from  wit- 
ness, he  struck  at  the  deceased  with  it." 

The  father  of  the  deceased  testified,  "  that  he  and  his  part- 
ner, who  lived  nearly  a  mile  apart,  had  hired  Dinah  and  the 
prisoner  for  the  present  and  last  years ;  that  during  the  first 
of  last  year,  the  prisoner  and  Dinah  lived  together,  at  the 
house  of  witness,  as  man  and  wife.  Witness  was  then  about 
to  state  that  said  slaves,  in  August  of  last  year,  had  quarrel- 
ed and  parted  ;  when  the  prisoner  objected  to  said  evidence. 
The  court  overruled  the  objection,  and  the  prisoner  excepted. 
Witness  then  stated  that,  in  August  of  last  year,  the  prison- 
er and  Dinah  quarreled  ;  that  the  prisoner  beat  Dinah  severe- 
ly, and  they  then  separated,  and  had  not  since  lived  together  ; 
that  he  then  gave  the  prisoner  a  whipping,  and  sent  him  to 
live  at  the  house  of  his  partner  ;  and  that  Dinah  and  the  pris- 
oner had  not  lived  at  the  same  house  since  that  time." 

The  prisoner  asked  the  court  to  charge  the  jury  as  follows: 

"1.  That  an  assault  and  battery  by  one  slave  on  another  is 
not  an  offense  known  to  our  laws ;  and  therefore,  if  the  blow 
with  the  axe  was  given  by  the  prisoner,  without  intending  to 
injure  the  deceased,  but  was  given  involuntarily  while  strug- 
gling with  Dinah,  then  the  jury  cannot  find  the  prisoner 
guilty." 

"2.  That  if  it  appeared  from  the  evidence  that  the  prison- 
er was  about  to  chastise  Dinah,  and  in  wresting  the  axe  from 
her,  it  struck  the  deceased,  and  caused  her  death,  without  any 
intention  on  the  part  of  the  prisoner  to  injure  the  deceased, — 
then  the  prisoner  cannot  be  found  guilty." 
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The  court  refused  these  charges,  and  the  prisoner  excepted. 

HILLIARD  &  THORINGTON,  for  the  prisoner. — 1 .  The  evi- 
dence of  the  quarrel  between  Dinah  and  the  prisoner,  some 
twelve  months  before  the  killing,  was  irrelevant,  was  no  part 
of  the  res  gesta,  and  ought  not  to  have  been  received. — Skains 
&  Lewis  v.  The  State,  21  Ala.  218;  The  State  v.  Hill,  N.  C. 
Rep.  291. 

2.  An  assault  and  battery  by  one  slave  upon  another  is  not 
an  offense  known  to  our  laws. — Code,  §  3312;  Reeve's  Dom. 
Rel.  339;  N.  C.  Rep.  214.    If  death  ensue  from  an  involun- 
tary blow  by  a  person  not  engaged  in  an  unlawful  act,  he  is 
guilty  of  no  crime.     The  first  charge  asked,  therefore,  should 
have  been  given. 

3.  Under  this  indictment,  the  prisoner  could  not  be  con- 
victed of  involuntary  manslaughter.     If  the  offense  be  crea- 
ted by  statute,  the  indictment  must  conform  to  the  statute. — 
Skains  &  Lewis  v.  The  State,  21  Ala.  218: 16  Geo.  R.  200. 

M.  A.  BALDWIN,  Attorney- General,  contra. — 1.  There  is  no 
analogy  between  this  case  and  that  of  Skains  &  Lewis, 
21  Ala.  218.  That  the  evidence  of  the  previous  quarrel  be- 
tween the  slaves  was  properly  received,  see  Balaam  v.  The 
State,  17  Ala. 

2.  The  correctness  of  the  charges  asked  and  refused,  in- 
volves the  question,  whether  section  3312  of  the  Code  is 
merely  declaratory  of  the  common  law.  or  creates  the  offenses 
therein  enumerated.  All  the  offenses  mentioned  in  said  sec- 
tion, except  an  assault  with  intent  to  kill  any  white  person, 
are  offenses  known  to  the  common  law.  That  the  statute  is 
framed  for  the  punishment  of  slaves,  makes  no  difference, 
since  the  law,  with  regard  to  crimes  committed  by  slaves, 
il  pretermits  for  a  moment  the  relation  of  master  and  slave, 
takes  the  slave  out  of  the  hands  of  his  master,  forgets  his 
claims  and  rights  of  property,  and  treats  the  slave  as  a  ra- 
tional, intelligent  being,  responsible  to  moral,  social  and  mu- 
nicipal duties  and  obligations." — Elijah  v.  The  State, 
1  Humph.  102.  Although  these  offenses  may  be  considered 
statutory,  because  the  common-law  punishment  is  increased  ; 
yet  section  3601  renders  it  unnecessary  that  the  indictment 
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should  be  framed  under  the  statute,  by  declaring  that,  "upon 
indictments  for  any  offense  consisting  of  different  degrees, 
the  jury  may  find  the  defendant  not  guilty  of  the  degree 
charged,  and  guilty  of  any  inferior  degree." 

3.  That  it  is  an  offense  against  our  statute  law  for  one 
slave  to  commit  an  assault  and  battery  on  another,  see  section 
3317  of  the  Code. 

•  .        t 

STONE,  J.— The  indictment  in  this  case  contains  a  single 
count  for  murder,  which  is  framed  according  to  the  form  given 
in  the  Code,  p.  698,  form  No.  2.  It  wants  many  of  the  attri- 
butes of  a  common-law  indictment. — See  note  to  Arch.  Crim. 
PL  (by  Waterman),  vol.  2,  pp.  206-11,  et  seq. 

Under  the  common  law,  felonious  homicide  has  different 
degrees  of  guilt — to-wit :  murder,  and  manslaughter. — Bish- 
op on  Cr.  Law,  §  300.  Murder  is  not  always  willful ;  neither 
is  every  willful  killing,  murder. — Ib. '  The  same  thing  may  be 
affirmed  of  manslaughter. — Ib. 

Homicide  per  infortunium  is  felonious,  if  the  killing  occur- 
red in  the  prosecution  of  an  unlawful  act.  It  is  murder,  if 
the  unlawful  act  was  a  felony,  although  there  may  have  been 
no  intention  to  injure  the  deceased.  If  the  unlawful  act  was 
simply  a  misdemeanor,  the  killing  is  only  manslaughter. — 
Arch.  Cr.  PL  (by  Waterman),  2d  vol.,  216,  and  notes.  This 
last  class  is  defined  as  manslaughter  in  the  second  degree, 
under  section  3085  of  the  Code. 

The  testimony  of  the  witness  Dinah,  in  the  direct  exami- 
nation, tends  to  show  that  the  act  which  caused  the  death  in 
this  case,  was  willful ;  and,  so  far  as  we  can  discover,  if  that 
be  the  case,  the  defendant  is  guilty  of  murder.  On  cross-ex- 
amination, the  same  witness  stated.  "  that  it  was  possible  the 
prisoner  struck  the  deceased  in  wresting  the  axe  from  the 
hands  of  the  witness  ;  that  prisoner  was  then  between  wit- 
ness and  deceased,  and  the  axe,  as  it  was  wrested  out  of  the 
hands  of  witness,  was  jerked  round  towards  deceased  ;  that 
deceased  did  not  receive  but  one  blow  with  the  axe,  and  wit- 
ness would  not  be  positive  that  the  prisoner  intended  to  strike 
deceased  with  the  axe,  but  that  it  was  her  impression  that 
prisoner  struck  at  deceased  with  the  axe,  after  wresting  the 
axe  from  witness." 
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The  weight  of  this  testimony,  taken  in  connection  with 
what  the  witness  had  previously  said,  if  such  previous  state- 
ment be  believed,  we  will  not  undertake  to  determine.  If 
the  inquiry  was  material,  it  was  the  right  of  the  prisoner  to 
have  it  weighed  by  the  jury. — Ward  v.  The  State,  28  Ala. 
53;  Partridge  v.  Forsyth,  and  Ala.  &  Tenn.  Rivers  Railroad 
Co.  v.  Kidd,  at  the  present  term. 

It  is  contended,  that  the  testimony  drawn  out  on  cross-ex- 
amination tended  to  show  that  defendant  was,  at  most,  en- 
gaged in  an  attempt  to  commit  an  assault  and  battery  on  Di- 
nah, a  slave  ;  and  that  the  law  knows  no  such  offense.  We 
can  not  assent  to  this  proposition.  One  slave  may  commit 
an  assault  and  battery  on  another  slave. — Code,  §  3317  ; 
Flanagan  v.  The  State,  5  Ala.  477;  Elijah  v.  Tha  State, 
1  Humph.  102. 

We  hold,  that  if  a  slave,  in  the  attempt,  unjustifiably,  to 
commit  an  assault,  or  assault  and  battery,  on  another  slave, 
kill  a  white  person  by  misadventure,  be  is  guilty  of  involun- 
tary manslaughter,  under  section  3312  of  the  Code. 

It  is  contended  for  the  prosecution,  that  the  inquiry,  wheth- 
er the  prisoner  was  guilty  of  murder  or  involuntary  man- 
slaughter, was  immaterial,  and  therefore  the  charges  asked 
should  not  have  been  given.  The  Code  (§§  3504  and  3601) 
is  referred  to  in  support  of  this  argument.  Section  3504  can 
exert  no  influence  on  this  case,  because  this  indictment  is 
framed  according  to  the  form  giyen  in  the  Code,  and  not 
according  to  the  commpn  law. 

Section  3601  simply  provides  for  "offenses  consisting  of 
different  degrees."  However  murder  and  manslaughter,  if 
committed  by  a  white  person,  might  be  classed,  they  are  not 
one  "  oifonse  consisting  of  different  degrees,"  when  commit- 
ted by  a  slave.  The  punishment  of  the  latter  offense  has 
been  materially  changed  and  aggravated  by  the  Code,  and 
hence  it  must  be  regarded  as  a  distinct  statutory  offense.  See 
authorities  cited  in  Flanagan  v.  The  State,  5  Ala.  480  ;  Chit 
ty's  Cr.  Law,  290:  Williams  v.  The  State,  15  Ala.  263.  Look- 
ing to  the  punishment  as  one  of  the  tests  of  aggravation,  it 
stands  side  by  side  with  murder.  This  section,  then,  cannot 
aid  the  prosecution. 

The  decision  in  Nancy's  case,  6  Ala.  483,  is  not  intended 
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to  be  disturbed  by  this.  In  that  case,  the  indictment  charged 
-more  than  the  statute  required  ;  to-wit,  an  intent  to  commit 
the  crime  of  murder.  The  court  regarded  that  averment  as 
surplusage,  and  sustained  the  conviction.  This  was  the  en- 
tire decision,  however  the  judge  may  have  expressed  himself. 
Under  the  statute,  as  it  then  existed,  and  now  exists,  no  such 
offense  was  known,  as  an  assault  with  intent  to  commit  mur- 
der by  a  slave.  The  intention  to  kill  a  white  person  was 
found  by  the  jury,  and  the  requirements  of  the  law  were 
complied  with. — See  Stedman's  case,  7  For.  495. 

We  hold,  then,  that  under  an  indictment  charging  the  de- 
fendant with  murder,  he  can  not  be  convicted  of  involuntary 
manslaughter,  whether  the  indictment  be  framed  under 
the  Code,  or  according  to  the  common  law.  The  reasons 
why  he  can  not  be  convicted  under  the  Code  are  shown 
above.  He  can  not  be  convicted  under  a  common-law  in- 
dictment for  murder,  because  in  that  case,  the  offense,  in- 
voluntary manslaughter,  is  not  ''charged  or  described  accord- 
ing to  the  common  law."  In  criminal  cases,  we  have  no 
right  to  depart  from  the  rules  of  the  common  law,  to  a  great- 
er extent  than  the  statute  authorizes. — Flanagan  v.  State, 
5  Ala.  480. 

The  first  charge  asked  was  properly  refused,  because  it  er- 
roneously assumed  that  a  slave  could  not  commit  an  assault 
and  battery  on  another  slave.  The  second  charge  should 
have  been  given,  for  the  reasons  stated  above. 

The  evidence  of  a  previous  quarrel  between  the  prisoner 
and  Dinah  was  properly  received.  Whether,  in  the  event 
the  homicide  was  involuntary,  the  prisoner  entertained  the 
intent  to  murder  Dinah,  was  a  material  inquiry,  in  defining 
the  character  of  the  offense  actually  committed.  If  the  de- 
ceased came  to  her  death  by  a  misdirected  blow  aimed  at  Di- 
nah, the  homicide  was  murder,  involuntary  manslaughter,  or 
excusable,  as  his  intent  was  felonious,  simply  unlawful,  or  jus- 
tifiable.— Case  of  Balaam,  17  Ala.  451 ;  Johnson  v.  The 
State,  ib.  618;  Martin  and  Flinn  v.  The  State,  28  Ala.  72. 

The  case  of  Skains  &  Lewis  v.  The  State,  21  Ala.  218,  was 
an  indictment  for  an  affray.  Malice  is  not  an  ingredient  in 
that  offense.  The  cases  are  entirely  dissimilar. 

For  the  error  pointed  out,  the  judgment  of  the  circuit 
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court  is  reversed,  and  the  cause  remanded.    Let  the  prisoner 
remain  in  custody,  until  discharged  by  due  course  of  law. 


ANTHONY  (A  SLAVE)  vs.  THE  STATE. 

[INDICTMENT  AGAINST  SLAVE  FOR  ATTEMPTING  TO  POISON  WHITE  PERSON.] 

1.  Code  construed  by  previous  judicial  decisions. — The  substantial  re-enactment  in 
the  Code,  of  a  previous  statute,  must  be  taken  as  a  legislative  adoption  of 
the  judicial  construction  which  it  had  received. 

2.  When  offense  may  be  charged  in  words  of  statute. — When  a  statute  merely  desig- 
nates an  offense,  but  does  not  in  express  terms  prescribe  its  constituents,  an 
indictment  which  charges  the   offense  in  the  words  of  the  statute,  without 
more,  is  not  sufficient. 

3.  Sufficiency  of  indictment. — In  an  indictment  which  charges  an  actual  poison- 
ing, an  allegation  that  the  substance  administered  was  a  poison  is  unneces- 
sary ;  but  an  indictment  for  an  attempt  to  poison  must  allege  that  the  sub- 
stance administered  was  a  poison. 

FROM  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  EDMUND  W.  PETTUS. 

THE  indictment  in  this  case  charged  "  that  Anthony,  a 
slave,  the  property  of  Elias  G-.  Hodges,  did  attempt  to  poison 
Elias  G-.  Hodges,  a  white  person,  and  Mary  C.  Hodges,  a 
white  person,  against  the  peace  and  dignity  of  the  State  of 
Alabama."  The  record  does  not  show  that  the  prisoner  de- 
murred to  the  indictment,  or  that  he  moved  in  arrest  of  judg- 
ment. It  is  not  necessary  to  notice  the  rulings  of  the  court 
on  the  trial,  which  are  set  out  in  the  bill  of  exceptions. 

HILLIABD  &  THOKINGTON,  for  the  prisoner,  contended  that 
the  indictment  was  fatally  defective,  because  it  did  not  allege, 
1st,  that  the  attempt  to  poison  was  willful ;  and,  2dly,  that  it 
was  made  with  a  poisonous  drug,  or  with  something  that 
would  destroy  human  life.  They  cited  Code,  §3311;  Tur- 
nipseed  v.  The  State,  6  Ala.  664 ;  Clarissa  v.  The  State, 
11  ib.  57. 
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M.  A.  BALDWIN,  Attorney-General,  contra. 

RICE,  C.  J.— -By  the  4tli  section  of  the  15th  chapter  of  our 
penal  code  of  1841,  it  was  declared,  that  every  "slave,  who 
"  shall  attempt  to  poison,  or  to  deprive  any  white  person  of 
life,  by  any  means  not  amounting  to  an  assault,  and  be  there- 
of convicted,  shall  suffer  death." — Clay's  Digest,  472,  §  4.  In 
1847,  a  case  came  before  this  court,  in  which  a  slave  was 
indicted  under  that  section,  for  an  "attempt  to  poison"  a 
white  person,  and  in  which  it  became  necessary  to  put  a 
construction  on  that  section,  in  order  to  determine  the  suffi- 
ciency- of  the  indictment.  The  opinion  of  the  court  was. 
that  the  offense  which  the  law  intended  to  punish  was  the 
actual  attempt  to  poison,  by  means  in  their  nature  calculated  to 
accomplish  it-  that  the  offense  consisted  in  the  attempt  to  do 
an  act,  which,  if  consummated,  would  cause  death;  that  it 
could  not  be  committed  but  by  the  actual  attempt  to  adminis- 
ter a  poisonous  drug,  or  substance  calculated  to  produce 
death;  and  that  the  indictment  was  bad,  because  it  did  not 
contain  any  statement  that  the  substance  administered  was  a 
deadly  poison,  or  calculated  to  destroy  human  life. — The 
State  v.  Clarissa,  11  Ala.  Rep.  57. 

Several  years  after  that  part  of  said  section  of  the  penal 
code  of  1841,  which  we  have  above  copied,  had  received'the 
construction  above  shown,  it  was  re-affirmed  by  this  court,  in 
Bea.  v.  The  State,  22  Ala.  R.  9,  and  was  substantially  re-en- 
acted and  inserted  in  section  3311  of  our  present  Code. 
Such  re-enactment  must  be  taken  as  a  legislative  adoption  of 
the  construction  given  to  it  in  the  case  above  cited. — Duramus 
v.  Harrison,  26  Ala.  Rep.  320. 

But,  independent  of  any  legislative  adoption  of  the  con- 
struction given  to  it  in  The  State  v.  Clarissa,  that  construction 
is  clearly  sustained  by  the  authorities.  The  general  rule  of 
pleading,  with  respect  to  the  statement  of  the  offense,  whether 
it  be  defined  by  the  common  law  or  by  a  statute,  is,  that  the 
indictment  must  state  all  the  facts  and  circumstances  comprised 
in  the  definition  of  the  offense.  There  are  exceptions  to  this 
general  rule;  but  a  case  arising  under  the  words  of  the 
statute  we  are  now  considering,  is  not  one  of  them.  It  is 
not  sufficient  merely  to  pursue  the  words  of  that  statute, 
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because  it  merely  designates  the  offense,  but  does  not  charac- 
terize it  by  prescribing  in  express  terras  its  constituents;  and 
because  by  pursuing  the  mere  words  of  the  statute,  there  is 
no  full,  direct,  and  express  allegation  of  the  main  fact  in  the 
doing  of  which  the  offense  consists,  to-wit.,  the  employment 
of  a  substance  in  its  nature  calculated  to  destroy  human  life. 
Turnipseed  v.  The  State,  6  Ala.  Rep.  664;  Rex  v.  Powles, 
4  Car.  &  Payne,  571;  1  Waterman's  Arch.  Criin.  PL  85-88; 
2  ib.  258,  (where  the  form  of  an  indictment  for  attempting  to 
administer  poison  is  given) ;  Beasley  v.  The  State,  18  Ala.  Rep. 
535;  Trexler  v.  The  State,  19  Ala.  Rep.  21;  Francois  v.  The 
State,  20  Ala.  R.  83;  The  State  v.  Lea,  3  Ala.  R.  602;  1  Bishop 
on  Criminal  Law,  §§  516,  517. 

An  allegation  of  an  actual  poisoning  involves  and  includes, 
by  necessary  implication,  an  allegation  that  the  substance 
employed  was  a  poison;  and  therefore,  for  the  poisoning  of  a 
spring,  <fcc.,  our  Code,  by  the  form  of  indictment  laid  down 
in  it,  clearly  authorizes  the  pleader  to  charge  in  the  indict- 
ment the  actual  poisoning,  without  stating  the  means  or 
substance  used  to  accomplish  it. — Code,  §  3125,  and  form  No. 
24,  on  page  701;  2  East's  P.  C.  514.  But  an  allegation  of  an 
attempt  to  poison  does  not,  by  necessary  implication,  involve 
or  include  an  allegation  that  the  substance  employed  in  the 
attempt  was  in  fact  a  poison,  or  that  the  means  employed 
were  calculated  to  destroy  human  life.  Such  attempt  might 
be  made  by  the  administration  of  a  substance  not  poisonous, 
but  which  was  believed  to  .be  so  by  the  person  administering 
it;  and  if  so  made,  it  would  not  be  an  attempt  to  poison  within 
the  meaning  of  section  3311  of  our  present  Code.  No  form 
of  indictment  under  that  section  is  laid  down  in  the  Code, 
and  we  hold,  that,  under  it,  no  indictment  for  an  attempt  to 
poison  can  be  good,  which  does  not,  by  a  direct  and  express 
allegation,  impose  upon  the  State  the  burden  of  proving  that 
the  substance  employed  in  the  attempt  was  a  deadly  poison, 
or  calculated  in  its  nature  to  destroy  human  life. 

But  we  do  not  wish  to  bo  understood  as  deciding,  or  intima- 
ting, that  where  an  attempt  to  poison  is  made  by  the 
employment  of  such  substance,  the  slave  making  such  attempt 
can  avoid  the  penalty  of  the  law,  by  showing  that  the 
quantity  of  the  substance  so  employed  was  either  too  small 
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or  too  large  to  effect  the  death  of  the  person  upon  whom  the 
attempt  was  made.  The  legislature  which  framed  the  statute, 
had  the  power  to  make  the  quantity  of  the  substance,  as  well 
as  its  nature,  an  ingredient  of  the  offense.  It  is  clear,  we 
think,  that  they  did  make  its  nature  an  ingredient.  Whether 
they  made  its  quantity  also  an  ingredient,  we  will  not  now 
decide,  because  it  is  not  necessary  to  decide  that  point  in 
the  present  case.  If  they  did  not  make  the  quantity  an  ingre- 
dient of  the  offense,  it  is  very  certain  that  a  slave  cannot 
avoid  the  penalty  of  the  statute,  by  merely  proving  his 
mistake  or  ignorance  as  to  the  quantity  necessary  to  destroy 
life.  See  1  Bishop  on  Grim.  Law,  §§  518-523. 

It  is  unnecessary  to  notice  the  other  questions  raised  on 
the  record.  From  what  we  have  said  above,  we  are  compell- 
ed to  hold  the  indictment  to  be  bad,  and  on  that  account  to 
reverse  the  judgment.  The  judgment  is  reversed;  but  the 
prisoner  must  remain  in  custody,  to  take  his  trial  on  a  new 
indictment,  unless  in  the  mean  time  he  be  discharged  by  due 
course  of  law.  Let  a  judgment  be  here  entered  accordingly. 


MARTIN  AND  FLINN  vs.  THE  STATE. 

[INDICTMENT  FOB  ARSON.] 

1.  Sufficiency  of  indictment. — An  indictment  for  the  willful  burning  of  a  house 
insured  against  fire,  with  intent  to  charge  or  injure  the  insurer,  (Code, 
§  3137,)  is  fatally  defective,  on  motion  in  arrest  of  judgment,  if  it  does  not 
allege  that  the  house  was  "at  the  time  insured  against  fire.'' 

ERROR  to  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  ALEX.  McKiNSTRY. 

THIS  indictment  was  found  at  the  April  term,  1856,  and 
contained  but  a  single  count,  which  charged  that  the  defend- 
ants "willfully  burned  certain  property,  to-wit,"  (describing 
the  bar,  shelves,  fixtures,  <fcc.,  of  a  certain  building  in  the 
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city  of  Mobile,  called  "The  Constitution,")  "which  said  bar, 
fixtures/'  £c.,  "were  then  and  there  the  property  of  the  said 
Martin,  and  then  and  there  insured  by  the  Mobile  Navigation 
and  Mutual  Insurance  Company,  said  company  being  then 
and  there  duly  incorporated,  with  full  power  to  insure  against 
losses  by  fire,  with  intent  to  charge  or  injure  the  said 
insurance  company.'''  After  conviction,  the  defendants  moved 
in  arrest  of  judgment,  on  the  ground  that  the  indictment 
was  fatally  defective,  because  (among  other  reasons)  it  did 
not  allege  that  the  property  burned  was  "  insured  against 
fire."  The  court  overruled  the  motion,  and  the  defendants 
reserved  the  question  for  the  decision  of  the  supreme  court. 

A.  R.  MANNING,  for  the  prisoners. 

M.  A.  BALDWIN,  Attorney-General,  contra. 

WALKER,  J. — The  statute,  upon  which  the  appellants 
were  indicted,  is  in  the  following  words  :  "  Any  person  who 
willfully  burns  a  building,  or  any  property,  which  is  at  the 
time  insured  against  fire,  with  intent  to  charge  or  injure  the 
insurer,  must  be  imprisoned  in  the  penitentiary,  not  less  than 
five,  nor  more  than  ten  years." — Code,  569,  §  3137.  The 
indictment  charges  the  defendants,  in  a  single  count,  with 
willfully  burning  certain  property,  which  was  at  the  time 
insured  by  the  Mobile  Navigation  and  Mutual  Insurance  Com- 
pany, said  company  being  duly  incorporated  with  full  power 
to  insure  against  losses  by  fire,  "  with  intent  to  charge  or 
injure  the  said  insurance  company."  The  indictment  does 
not  allege  that  the  property  burned  was  at  the  time  insured 
against  fire.  The  statute  aims  to  punish  the  willful  burning 
of  any  building,  or  other  property,  which  is  at  the  time 
insured  against  fire.  It  may  be  true,  as  charged  in  the  indict- 
ment, that  the  property  was  insured,  and  yet  it  may  also  be 
true  that  it  was  not  insured  against  fire.  Every  thing  in  the 
indictment  may  be  true,  and  nevertheless  the  offense  con- 
demned by  the  statute  may  not  have  been  committed,  for  the 
fact  that  the  insurance  was  against  fire  is  indispensable  to 
constitute  the  offense.  The  indictment  is  therefore  defective, 
and  the  motion  in  arrest  of  judgment  ought  to  have  been 
sustained.— 22  Ala.  54;  27  Ala.  53;  12  Ala.  732;  13  Ala.  413; 
2  Ala.  96;  15  Ala.  259;  9  P.  260;  7  P.  405. 
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The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded  ;  but  the  prisoners  must  remain  in  custody, 
until  discharged  by  due  course  of  law. 


SPAIGHT  vs.  THE   STATE. 

[INDICTMENT  FOR  KEEPING  TEN-PIN  ALLEY  WITHOUT  LICENSE.] 

1.  Charge  dispensing  with  proof  of  venue,  erroneous. — Where  the  bill  of  exceptions 
professes  to  set  out  all  the  evidence,  and  does  not  show  that  the  venue  was 
proved,  a  charge  to  the  jury,  "  that  if  they  believe  the  evidence  they  must 
find  the  defendant  guilty,"  is  erroneous. 

2.  Construction  of  statute  requiring  ten-pin  alley  to  be  licensed. — A  ten-pin  alley  at  a 
public  watering-place,  kept  by  the  proprietor  for  public  play,  though  used 
solely  for  amusement  by  his  guests,  without  charge  to  them  or  profit  to 
himself,  is  within  the  prohibition  of  the  revenue  law. 

PROM  the  Circuit  Court  of  Shelby. 
Tried  before  the  Hon.  NAT.  COOK. 

THIS  indictment  charged  that  the  defendant  "  kept  a  ten-pin 
alley  for  public  play,  against  the  peace  and  dignity  of  the 
State,"  &c.  The  evidence  adduced  on  the  trial,  as  set  out  in 
the  bill  of  exceptions,  was  as  follows:  "The  State  intro- 
duced evidence,  showing  that  the  defendant  was  the  owner 
and  proprietor  of  a  certain  watering-place  known  as  'Shelby 
Springs';  that  he  kept  a  ten-pin  alley,  within  one  year  before 
the  finding  of  the  indictment,  without  having  obtained  a 
license  for  the  same ;  that,  during  the  summer  months,  he 
entertained  such  of  the  public  as  chose  to  resort  to  said 
watering-place ;  and  that  his  guests  were  allowed  to  play  on 
said  alley.  The  defendant  then  introduced  evidence,  show- 
ing that  said  ten-pin  alley  was  not  kept  for  pay",  and  no 
charge  was  made  against  those  who  played  upon  it ;  that  it 
was  used  solely  for  the  exercise  and  amusement  of  his  guests; 
that  it  was  known  as  the  '  ladies'  alley;1  and  was  used  by 
gentlemen  only  when  accompanied  by  ladies ;  that  it  was 
built  especially  for  them,  and  they  were  generally  the  princi- 
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pal  players ;  that  all  betting  on  any  game  played  on  said 
alley  was  strictly  prohibited ;  that  no  profit  was  realized 
from  it  by  the  owner ;  and  that  strangers  and  the  public, 
other  than  guests,  were  excluded  from  participating  in  the 
amusements  or  benefits  of  said  alley. 

"This  being  all  the  proof,  the  court  charged  the  jury,  that 
if  they  believed  the  evidence,  they  must  find  the  defendant 
guilty  ;  to  which  charge  the  defendant  excepted." 

WATTS,  JUDGE  &  JACKSON,  for  the  appellant. 
M.  A.  BALDWIN,  Attorney- General,  contra. 

STONE,  J. — There  being  in  this  record  no  evidence  that 
the  offense  charged  was  committed  in  Shelby  county,  the 
judgment  of  the  circuit  court  must  be  reversed,  on  the 
authority  of  Brown's  case,  27  Ala.  47,  and  Huffman's  case, 
28  Ala.  48. 

The  indictment  is  framed  under  the  Code,  section  397,  sub- 
division 6.  The  act  of  1852,  section  4,  (Pamph.  Acts,  p.  3-4,) 
does  not,  on  this,  subject,  change  the  above  section  of  the 
Code,  further  than  to  declare  that  at  the  same  rate  per  annum, 
"  a  license  may  be  obtained  for  a  ten-pin  alley  at  any  watering- 
place  for  six  months" 

For  the  appellant  it  is  contended,  that  although  the  ten-pin 
alley  in  this  case  was  kept  for  "public  play,"  and  the  case  is 
thus  brought  within  the  letter  of  the  statute,  it  is  not  within 
its  spirit,  because  it  can  not  be  supposed  that  the  legislature 
intended  to  trench  upon  innocent  amusements. 

The  language  of  the  section  referred  to,  furnishes  a  com- 
plete answer  to  this  argument.  It  provides,  that  licenses 
may  be  "granted  and  issued"  for  various  pursuits  and  pur- 
poses, classed  under  seventeen  subdivisions.  Fourteen  of 
the  seventeen  subdivisions,  including  the  one  under  discussion, 
omit  all  mention  of  profit,  or  emolument  as  an  ingredient  of 
the  offense,  while  the  remaining  three,  viz.,  those  numbered 
7,  12  and  13,  are  merely  innocent  amusements,  unless  con- 
ducted "for  profit,"  Again  ;  subdivision  6  fixes  the  price  of 
a  license  "  to  keep  a  ten-pin  alley,  or  alley  of  the  like  kind." 
Immediately  succeeding  this,  subdivision  7  provides  for 
obtaining  a  license  "  to  keep  any  other  table,  stand  or  place, 
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for  any  other  game  or  play,  with  or  without  a  name,  for  one 
year,  unless  for  exercise  or  amusement  only,  and  not  prohibited 
by  law,"  &c.  The  express  limitation  in  the  7th  paragraph 
raises  an  insuperable  implication  against  such  limitation  in 
the  6th.  We  feel  bound  to  adhere  to  the  letter  of  the 
statute. 

For  the  error  above  pointed  out,   the  judgment  of  the 
circuit  court  is  reversed,  and  the  cause  remanded. 


BILL  (A  SLAVE)  vs.  THE  STATE. 

[INDICTMENT  AGAINST  SLAVE  FOR  MURDER  OF  ANOTHER  SLAVE.] 

1.  Right  to  copy  of  venire. — When  a  prisoner,  indicted'  for  a  capital  offense,  is 
in  actual  confinement,  he  is  entitled  to  a  list  of  the  jurors  summoned  for 
his  trial,  at  least  two  days  before  the  day  appointed  for  his  trial;  but  when 
he  is  not  in  actual  confinement,  and  has  counsel,  whose  names  are  so  enter- 
ed on  the  docket,  the  right  to  such  list  does  not  arise,  in  favor  of  either 
the  prisoner  or  his  counsel,  except  upon  application  by  the  latter. — Code, 
§3576. 

2.  Objections  to  venire  overruled. — If  a  defendant  in  a  capital  case,  not  being  in 
actual  confinement,  and  having  counsel  entered  on  the  docket,  proceed  to 
trial  without  objecting  to  the  panel  of  jurors  summoned,  he  cannot  have 
the  entire  panel   set  aside,   on  account  of  the  misnomer  of  one  of  the 
jurors,  who  was  summoned  but  failed  to  attend ;  nor  on  account  of  the 
omission  to  insert  in  the  panel  a  juror's  Christian  name  in  full,  when  the 
initial  letter  of  the  name  is  correctly  stated. 

FROM  the  Circuit  Court  of  Coffee. 
Tried  before  the  Hon.  E.  W.  PETTUS. 

THE  prisoner,  who  was  a  slave,  was  indicted  for  the 
murder  of  another  slave,  and  was  convicted.  He  reserved 
several  exceptions,  during  the  trial,  to  the  rulings  of  the 
court  in  empaneling  the  jury;  and  these  rulings,  which  will 
be  readily  understood  from  the  opinion,  arc  now  relied  on  to 
reverse  the  judgment. 

PUGH  <fc  BULLOCK,  for  the  prisoner. — 1.  The  venire  served 
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on  the  prisoner  contained  the  name  of  W.  D.  Kelly,  but  no 
such  man  was  summoned;  while  the  name  of  Wm.  J.  Kelly, 
who  was  actually  summoned,  did  not  appear  on  the  venire  at 
all.  The  two  names  are  not  the  same.  If  William  J.  Kelly 
had  been  indicted  or  sued  by  the  name  of  W.  D.  Kelly,  he 
could  have  pleaded  the  misnomer  successfully. — 7  Porter, 
443;  4  McCord,  487;  1  Pick.  388;  Archbold's  C.  P.  78. 

2.  The  objection  was  not  waived  by  proceeding  to  trial 
witliout  first  objecting  to  the  venire,  for  the  defect  was  not 
then  known;  the  fact  was  not  developed  until  the  name  was 
drawn.  If  one  name  on  the  venire  may  be  a  "a  man  of  straw," 
why  may  not  ten  ?  twenty  ?  all  ?  If  the  court  may  substitute 
one  name  for  another,  why  not  exercise  the  same  power  as  to 
the  entire  panel  ?  A  venire  containg  fictitious  names,  instead 
of  affording  the  necessary  information  to  the  prisoner,  is  only 
calculated  to  mislead  him.  It  is  a  vital  right,  which  neither 
the  court  nor  its  ministerial  officers  can  prejudice  or  impair. 
Parsons  v.  The  State,  22  Ala,  50. 

M.  A.  BALDWIN,  Attorney-General,  contra. — 1.  The  record 
shows  that  the  prisoner  was  not  in  actual  custody.  He  was, 
therefore,  not  entitled  to  a  list  of  the  jurors  summoned  unless- 
he  made  application  for  it. — Code,  §  3576.  The  mistake  in 
the  name  of  Kelly  was  corrected  as  soon  as  discovered,  and 
the  fact  that  the  correct  name  was  not  in  the  box  makes  no 
difference.— McAllister  v.  The  State,  17  Ala.  434. 

2.  If  the  mistake  was  available  in  any  way,  the  prisoner 
should  have  moved  for  a  venire  de  novo. — Parsons  v.  The  State , 
22  Ala.  50. 

3.  The  case  is  entirely  unlike  that  of  Parsons.    There, 
the  court  actively  interfered,  and  discharged  a  juror  who  had 
been  summoned  ;  here,  the  sheriff,  a  ministerial  officer,  made 
a  mistake  in  transcribing  the  list,  but  the  right  man  was 
summoned  and  called. 

RICE,  C.  J. — When  a  person,  indicted  for  a  capital 
offense,  is  in  actual  confinement,  he.  is  entitled  to  a  list  of  the 
jurors  summoned  for  his  trial,  at  Jeast  two  days  before  the 
day  appointed  for  the  trial;  but,  if  he  "is  not  in  actual  custody, 
and  have  counsel,  whose  names  are  so  entered  on  the  docket," 
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the  right  to  such  list  does  not  arise,  either  in  favor  of  the 
defendant  or  his  counsel,  except,  "on  application"  by  the  latter. 
Code,  §  3576. 

For  the  trial  of  such  defendant,  the  ^ourt  must  make  an 
order,  directing  the  sheriff  to  summon  not  less  than  fifty,  nor 
more  than  one  hundred  persons,  including  those  summoned 
on  the  regular  juries  for  the  week,  or  term,  if  such  term  does 
not  exceed  one  week. — Code,  §  3578. 

Every  person  summoned  as  a  juror,  by  order  of  court,  for 
the  trial  of  such  defendant,  failing  to  attend,  or  refusing  to 
serve,  must  be  fined  not  less  than  fifty  dollars,  which  may  be 
reduced  by  the  court,  if  the  circumstances  justify  it. — Code, 
§  3579. 

On  the  trial  of  such  defendant,  the  names  of  the  jurors 
summoned  for  his  trial,  as  well  as  the  names  of  the  regular 
jurors  in  attendance,  must  be  written  on  slips  of  paper,  folded 
or  rolled  up,  placed  in  a  box  or  some  substitute  therefor,  and 
shaken  together;  and  such  officer  as  may  be  designated  by 
the  court  must,  in  its  presence,  draw  out  such  slips,  one  by 
one,  until  the  jury  is  completed.  If  all  such  slips  are  drawn, 
and  the  jury  is  not  made  up,  the  court  must  direct  the  sheriff 
to  summon  at  least  twice  the  number  of  jurors  required  to 
complete  the  jury,  whose  names  are  also  to  be  written  on 
slips  of  paper,  deposited  and  drawn  as  above;  and  so  on,  until 
the  jury  is  completed. — Code,  §  3580. 

If  the  panel  is  exhausted  by  challenges,  or  the  persons 
summoned  as  jurors  fail  to  appear,  neither  the  defendant  nor 
his  counsel  is  entitled  to  a  list  of  the  persons  summoned  to 
supply  their  places. — Code,  §  3577. 

The  bill  of  exceptions  in  the  present  case  shows,  that  the 
defendant  was  no't  in  actual  custody,  and  that  he  had  counsel 
whose  names  had  been  regularly  entered  as  such;  and  no 
application  for  a  list  of  the  jurors  summoned  for  his  trial 
appears  to  hare  been  made,  either  by  him  or  his  counsel. 
The  bill  of  exceptions  also  shows,  that  on  the  first  day  of 
the  term  a  day  was  set  for  the  trial  of  this  cause,  and  that 
on  the  fifth  day  of  the  term  the  cause  was  called  for  trial; 
that  the  prisoner  and  his  counsel  were  present  in  court,  and 
"made  no  objections  to  the  venire,  or  panel  of  jurors  sum- 
moned for  the  trial  of  this  cause,  until  four  of  the  jurors  had 
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been  accepted  by  the  State  and  by  the  prisoner,  and  duly 
sworn.  The  sheriff  then  drew  from  the  hat,  which  contained 
the  names  of  the  persons  summoned  as  jurors,  the  name  of 
W.  D.  Kelly.  The  prisoner  then  called  the  sheriff,  who 
testified,  that  there  was  no  such  man  in  the  county  as  W.  D. 
Kelly;  that  he  had  summoned  William  J.  Kelly,  and  placed 
his  name  on  a  memorandum  with  other  names  of  persons 
summoned  as  jurors;  and  that  his  deputy,  who  transcribed 
the  names  from  said  memorandum,  and  returned  the  list  to 
the- clerk,  had  made  a  mistake,  and  returned  the  name  of 
W.  D.  Kelly,  instead  of  William  J.  Kelly.  William  J.  Kelly 
was  then  called,  and  failed  to  appear.  Upon  these  facts,  and 
because  the  name  was  in  the  hat  W.  D..  Kelly,  instead  of 
William  J.  Kelly,  the  prisoner  objected  to  proceeding  to  trial; 
but  his  objection  was  overruled,  and  he  excepted.  The 
prisoner,  for  the  same  reason,  objected  to  being  tried  by  the 
panel  of  jurors  thus  returned  and  summoned;  and  his  objection 
was  overruled,  and  he  excepted.  The  sheriff  then  drew  from 
the  hat  the  name  of  J.  Adams,  when  the  prisoner,  because 
the  Christian  name  of  said  Adams  was  not  returned  in  full, 
but  only  by  the  initial  letter  J,  objected  to  proceeding  with  the 
trial;  but  his  objection  was  overruled,  and  he  excepted.  The 
drawing  then  proceeded,  and  the  twelve  jurors  were  sworn; 
the  State  having  challenged  two  jurors,  and  the  prisoner 
having  only  challenged  eleven." 

The  defendant  must  stand  or  fall  upon  the  objections  as 
made  by  him  in  the  court  below.  If  each  of  his  objections 
assumes  for  him  more  than  the  law  allows  to  him,  each  "of 
them  might  properly,  for  that  reason  alone,  be  overruled; 
for  it  is  well  settled,  that  there  is  no  error  in  merely  over- 
ruling an  objection,  which  is  not  sustainable  to  the  entire 
extent  to  which  it  goes.  We  shall,  therefore,  confine  our- 
selves to  an  examination  of  the  objections  as  made  in  the 
court  below. 

As  the  defendant  was  not  in  actual  custody,  and  had 
counsel  whose  names  had  been  regularly  entered  as  such,  and 
as  no  application  for  a  list  of  the  jurors  summoned  for  his 
trial  appears  to  have  been  made,  he  had  no  right  to  such  list; 
nor  does  it  appear  that  any  list  had  ever  been  served  on,  or 
furnished  to  him  or  his  counsel.  Yet  he  went  to  trial,  and 


38  ALABAMA. 


Bill  (a  slave)  v.  The  State. 


"made  no  objections  to  the  venire,  or  panel  of  jurors  sum- 
moned for  the  trial  of  this  catise,  until  four  of  the  jurors  had 
been  accepted"  and  sworn.  He  then  begins  with  objections, 
which  do  not  proceed  on  the  ground  that  he  had  been  deceived 
or  misled  by  any  list  of  jurors  with  which  he  or  his  counsel 
had  been  furnished;  but  he  states  his  first  two  objections  on 
the  erroneous  proposition,  that  the  mere  misnomer  in  the 
panel  of  one  juryman  intended  to  be  returned,  and  who  was 
actually  summoned  and  failed  to  attend,  armed  him  with  the 
right  to  have  the  entire  panel  set  aside,  and  to  refuse  to  be 
tried  by  any  jury  which  could  be  selected  from  it.  That 
proposition  is  not  countenanced  by  the  Code,  nor  by  any 
law  which  ever  was  of  force  in  this  State. — Hill  v.  Yates, 
12  East's  Rep.  230,  and  the  case  reported  in.  the  note  to  that 
case;  McCarty  v.  The  State,  26  Mississippi  Rep.  299,  and 
authorities  therein  cited;  Boles  v.  The  State.  24  ib.  445; 
Dyson  v.  The  State,  26  ib.  362;  The  People  v.  Ransom, 
7  Wend.  R.  417;  Inhab.  of  Amherst  v.  Inhab.  of  Hadley, 
1  Pick.  38;  The  State  v.  Seaborn,  4  Dev.  Rep.  305. 

The  proposition  on  which  his  third  objection  rests,  is  equally 
indefensible.  It  is  this:  that  the  mere  failure  to  return  and 
insert  in  the  panel  "the  Christian  name"  in  full,  of  a  juror 
actually  summoned  for  his  trial,  although  the  initial  letter  of 
the  Christian  name  is  correctly  set  forth,  clothes  him  with 
the  right  to  stop  the  trial,  and' to  have  the  entire  panel  set 
aside  and  excluded. 

If  any  argument  can  be  necessary  to  show  that  each  of 
these  objections  claimed  for  the  defendant  more  than  the  law 
allowed  him,  it  will  be  found  in  the  authorities  above  cited. 

We  do  not  decide,  that  if  a  list  of  the  jurors  had  been 
served  on  the  defendant  before  the  trial,  he  would  not  have 
occupied  a  more  favorable  position,  as  to  the  matters 
embraced  by  his  aforesaid  objections.  Nor  do  we  deem  it 
proper  to  decide  what  objections  or  motions  the  defendant 
was  entitled  to  make  upon  the  facts  hereinabove  stated. 
We  simply  decide,  that  the  objections  made  by  him  were  too 
broad;  that  they  claimed  too  much  for  him:  and  that,  there- 
fore, there  was  no  error  in  overruling  them. 

The  objections  of  the  defendant  in  this  case  cannot  derive 
any  support  from  the  decision  made  by  this  court  in  Parsons 
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v.  The  State,  22  iUa.  R.  50.  In  that  case,  the  trial  had  been 
set  for  Wednesday,  the  7th  day  of  November,  1852^  On  the 
Saturday  preceding,  the  sheriff  had  summoned  one  hundred 
jurors  for  the  trial,  in  pursuance  of  an  order  of  the  court. 
Jl  list  of  these  jurors  had  been  served  on  the  prisoner,  as  the  law 
directed.  On  the  day  of  trial,  after  the  State  and  the  prison- 
er had  announced  themselves  ready,  and  after  the  names  of 
the  jurors  summoned  had  been  deposited  in  a  hat,  the  drawing 
commenced,  and  a  portion  of  the  jurors  tried  and  sworn,  the 
names  of  two  persons,  whose  names  were  on  the  list,  and  who 
had  been  summoned,  were  called,  and  did  not  appear.  They 
had  been  discharged,  on  the  preceding  Monday,  by  the  presid- 
ing judge,  without  any  sufficient  legal  excuse:  and  neither  the 
prisoner  nor  his  counsel  knew  of  the  discharge  until  the  names 
were  drawn.  The  prisoner,  by  his  counsel,  objected  to  the 
action  of  the  court  in  discharging' said  jurors  from  their  attend- 
ance', but  the  court  below  overruled  his  objection,  and  the 
trial  proceeded.  This  court  decided,  that  the  court  below 
erred  in  thus  discharging  the  two  jurors,  and  in  overruling 
the  objection  of  the  prisoner  to  such  discharge.  Of  the 
correctness  of  that  decision,  there  cannot  be  a  doubt.  The 
unauthorized  discharge  of  the  two  jurors  by  the  court  below, 
had  deprived  the  prisoner  of  a  plain  legal  right — the  right 
to  have  those  two  jurors  present  at  the  trial,  and  to  have  an 
opportunity  to  select  them  as  jurors  to  try  the  cause. 

We  recognize,  to  the  fullest  extent,  the  principle  asserted 
in  that  case,  that  the  defendant  in  a  capital  case  is  entitled 
to  demand  a  compliance  with  the  requisites  of  the  statute,  as 
a  matter  of  right;  and  that  any  action  of  the  court,  which 
impairs  or  diminishes  that  right,  is,  when  duly  objected  to 
and  presented  upon  the  record,  a  fatal  error.  But  neither 
that  decision,  nor  that  principle,  can  justly  be  applied  to  the 
present  case,  for  here,  the  defendant  had  no  right  to  a  list  of 
the  jurors;  none  had  been  served  on  him,  or  his  counsel;  no 
juror  summoned  for  his  trial  was  excused,  or  prevented  by  the 
act  of  the  court,  from  attending  at  the  trial;  no  legal  right 
has  been  impaired  or  diminished  by  the  action  of  the  court  upon 
the  objections  made  by  him.  The  only  pretense  for  a  ground 
on  which  to  rest  his  objections,  is.  .the  mere  mistake,  or  infor- 
mality of  the  ministerial  officer,  pointed  out  in  the  bill  of 
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exceptions,  not  accompanied  by  any  fraud  or  collusion,  nor 
working  any  deprivation  of  any  right  of  the  prisoner.  Such 
a  mistake,  or  irnformality  of  such  an  officer,  cannot  confer  on 
the  prisoner  the  right  asserted  by  him  in  his  objections  as 
made.  See  authorities  cited  supra. 

We  have  examined  all  the  objections  made  and  exceptions 
taken  by  the  prisoner.  "We  deem  it  unnecessary  to  give  any 
special  notice  to  any  others  than  those  above  commented  on. 
We  are  entirely  satisfied  there  is  no  error  in  the  record,  and 
the  judgment  of  the  court  below  is  affirmed. 


HUFFMAN  vs..  THE  STATE. 

[INDICTMENT  FOR  GAMING.] 

1.  Code  construed  by  previous  judicial  decisions. — The  substantial  re-enactment  in 
the  Code,  of  a  previous  statute,  must  be  taken  as  a  legislative  adoption  of 
the  judicial  construction  which  it  had  received. 

2.  Construction  of  penal  statutes. — It  is  the  duty  of  the  courts,  while  disclaiming 
the  right  to  extend  a  criminal  statute  by  construction  to  cases  out  of  its 
letter,  to  apply  it  to  every  case  clearly  within  the  mischief  intended  to  be 
remedied,  where  its  words  are  broad  enough  to  embrace  such  case. 

3.  Country  store-house  held  public  house. — A  country  store-house  is  a  public  house 
within  the  statute  against  gaming.    (Code,  §  3243.)    If  it  consists  of  two 
rooms,  both  under  the  control  of  the  same  person,  the  front  room  being 
used  as  a  dry-goods  store,  while  the  other,  a  shed-room,  is  attached  to  it, 
and  communicates  with  it  by  a  door,  it  is  prima  fade  an  entirety  ;  and  though 
this  presumption  may  be  overcome,  by  proof  that  the  rooms  are  entirely  dis- 
connected, and  appropriated  to  distinct  and  separate  uses,  yet  it  is  not  re- 
pelled by  proving  that  the  back  room  was  used  ag  a  bed-room  by  one  of  the 
proprietors  of  the  store,  who  was  an  unmarried  man, — that  no  goods  were 
kept  or  sold  there,  no  accounts  settled  there,  and  that  witness  never  had 
seen  any  of  the  customers  of  the  store  use  it  for  any  purpose. 

4.  Charge  invading  province  of  jury. — A  charge  which  instructs  the  jury,  without 
hypothesis,  "  that  they  must  find  the  defendant  guilty,"  even  when  the  evi- 
dence consists  of  the  testimony  of  a  single  witness,  is  erroneous. 

FROM  the  Circuit  Court  of  Coosa. 

Tried  before  the  Hon.  ROBERT  DOUGHERTY. 
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THIS  indictment  was  in  the  general  form  allowed  by  the 
Code.  The  bill  of  exceptions  states  the  following  facts  : 
(i  On  the  trial  of  this  case,  the  State  offered  a  witness,  who 
testified,  that  the  defendant,  with  four  others,  each  of  whom  is 
indicted  for  playing  cards  at  the  same  time  and  place,  played 
cards  in  this  county,  within  six  months  previous  to  the  find- 
ing of  the  indictment ;  that  they  played  in  a  bed-room,  at- 
tached to  a  store,  which  store  belonged  to  defendant  and 
another  ;  that  the  playing  was  at  night,  when  the  doors  were 
locked,  and  the  shutters  of  the  window  were  closed  ;  that  no 
one  could  see  into  the  room,  and  no  one  was  present  besides  the 
players  and  himself,  each  of  whom  was  present  by  special  in- 
vitation of  defendant ;  that  the  front  part  of  the  building  was 
used  as  a  dry-goods  store,  in  which  room  the  post-office  was 
kept ;  that  no  liquor  was  retailed  or  sold  there  ;  that  the 
bed-room  communicated  with  the  store-room  by  a  door,  the 
key  of  which  was  kept  by  defendant ;  that  there  was  a  back 
door  in  said  shed-room,  leading  into  the  back  yard  ;  that  the 
store  and  post-office  were  closed  at  the  time- of  the  playing, 
and  no  business  was  being  done  there  ;  that  there  was  noth- 
ing in  said  room,  except  a  bed  and  bed  furniture,  chairs,  table, 
wash-stand,  pail,  pitcher,  bucket,  and  an  old  desk  then  not 
used  for  any  purpose  ;  that  he  never  had  seen,  since  the  store 
belonged  to  defendant,  any  article  sold  in  the  store  kept  in 
that  room  ;  that  nothing  was  kept  there,  except  what  is  here- 
in set  out ;  that  he  had  never  seen  any  of  the  customers  of 
the  store  use  that  room  for  any  purpose  ;  that  no  books  of 
the  store  were  kept  there,  and  no  accounts  were  ever  settled 
there  ;  that  he  had  never  seen  said  bed-room  used  for  any  pur- 
pose connected  with  the  business  of  the  store,  except  that  it 
was  used  as  defendant's  bed-room  ;  that  defendant  was  a  sin- 
gle man,  and  kept  his  wardrobe,  trunk,  and  clothes  in  said 
room  ;  that  he  had  never  seen  the  public  use  said  bed-room^ 
and  that  no  one  was  allowed  to  come  into  it,  while  the  play- 
ing was  going  on,  except  those  playing  as  aforesaid  ;  that  wit- 
ness was  in  said  store  frequently,  and  lived  near  said  place. 

"  This  was  all  the  evidence  in  the  case,  and  on  this  evidence, 
the  court  charged  the  jury,  that  they  must  find  the  defendant 
guilty  ;  to  which  charge  the  defendant  excepted." 
4, 
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ELMORE  &  YANCEY,  for  the  appellant. 
M.  A.  BALDWIN,  Attorney-General,  contra. 

RICE,  C.  J. — It  is  settled  in  this  State,  that  a  store-house 
in  the  country  is  a  public  house,  within  the  meaning  of  sec- 
tion 3243  of  the  Code  ;  and  that  if  the  house  consists  of  two 
rooms,  the  one  in  front  being  used  as  a  dry-goods  store,  the 
other  being  a  shed  attached  to,  and  communicating  with  the 
store-room  by  a  door,  and  both  rooms  are  under  the  control 
of  the  same  person,  it  is,  prima  facie,  an  entirety  ;  and  that 
the  front  room  being  clearly  within  the  prohibition  of  said 
section,  the  shed-room  is,  prima  facie,  within  the  prohibition. 
Brown  v.  The  State,  27  Ala.  R.  47,  and  cases  therein  cited  ; 
Huffman  v.  The  State,  28  ib.  48  ;  Sweeney  v.  The  State,  ib.  47. 

It  is  also  settled,  that  the  separate  rooms  of  such  a  house 
may  be  so  disconnected,  by  being  appropriated  to  distinct  and 
separate  uses,  as  to  become  in  law  as  separate  and  distinct 
from  each  other,  as  if  they  were  in  fact  two  distinct  houses, 
so  far  as  the  offenses  provided  for  in  said  section  are  concern, 
ed  ;  and  that  whenever  such  disconnection  is  established,  the 
presumption  of  the  entirety  of  the  house  is  overthrown,  and 
the  fact  that  one  of  the  rooms  is  a  store-house  ceases  to  be 
evidence  that  the  other  is  within  the  prohibition  of  said  sec- 
tion.—Dale  v.  The  State,  27  Ala.  R.  31 ;  Brown  v.  The  State, 
supra. 

The  main  question,  therefore,  in  this  case,  if  the  evidence 
is  believed,  is,  whether  the  presumption  of  entirety  is  over- 
thrown, by  proof  of  such  disconnection  of  the  two  rooms  as  we 
have  above  mentioned.  To  this  question  we  are  compelled  to 
respond  in  the  negetive,  upon  the  facts  testified  to  in  this  case, 
unless  we  overrule  Johnson  v.  The  State,  19  Ala.  R.  527. 
The  opinion  in  that  case  contains  the  following  language  : 
"  The  proof  was,  that  the  proprietors  of  the  establishment  for 
retailing  had  procured  a  house,  containing  two  rooms ;  one 
above,  which  was  accessible  only  by  means  of  a  flight  of  steps 
leading  up  from  without,  which  was  used  by  one  of  the  proprie- 
tors as  a  bed-room  ;  and  the  other,  or  lower  room,  was  that  in 
which  the  spirituous  liquors  were  retailed.  The  playing  took 
place  in  the  upper  room  ;  and  the  question  is,  must  we  consider 
it  within  the  prohibition  of  the  statute  ?"  The  court  decided, 
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that  the  upper  room — the  room  "  which  was  used  by  one  of  the 
proprietors  as  a  bed-room,"  was  within  the  prohibition  of  the 
statute  against  gaming,  and  that  playing  cards  in  that  room 
was  indictable. 

A  store-house  for  selling  dry  goods  is  within  the  prohibi- 
tion of  the  statute,  (as  settled  in  the  case  above  cited,)  as 
well  as  a  store-house  for  retailing  spirituous  liquors  ;  and  if 
the  proof  of  the  disconnection  ef  the  two  rooms  in  the  case 
of  Johnson  v.  The  State,  supra,  was  not  sufficient  to  over- 
come the  presumption  of  the  entirety  of  the  house,  and  to  take 
the  upper  room  out  of  the  prohibition,  we  cannot,  without 
overruling  that  case,  hold  that  the  evidence  in  the  present 
case,  (if  it  is  believed,)  is  sufficient  to  repel  that  presumption, 
and  take  the  shed-room  out  of  the  prohibition. 

We  are  not  willing  to  overrule  that  case.  It  was  decided 
by  an  able  court,  before  any  of  the  present  members  of  this 
court  came  on  the  bench,  and  before  the  Code  was  adopted. 
The  statutory  provisions  construed  in  it,  were  afterwards  sub- 
stantially re-enacted  in  the  Code.  Such  re-enactment  must 
be  regarded  as  a  legislative  adoption  of  that  construction. 
Our  reports  show  that  the  case  has  received  the  sanction  of 
all  the  judges  of  this  court,  who  have  had  an  opportuuity  of 
expressing  their  opinion  upon  it,  and  that  it  has  recently  been 
directly  re-affirmed.  See  the  cases  cited  supra  ;  and  Wind- 
ham  v.  The  State,  26  Ala.  R.  Independent  of  all  this,  it  de- 
rives powerful  support  from  Hey  don's  case,  3  Rep.  8,  in  which 
it  was  unanimously  resolved  by  all  the  barons  of  the  exche- 
quer, "  that  for  the  sure  and  true  interpretation  of  all  statutes 
in  general  (be  they  penal  or  beneficial,  restrictive  or  enlarg- 
ing of  the  common  law,)  four  things  are  to  be  descerned  and 
considered  :  1.  What  was  the  common  law  before  the  mak- 
ing of  the  act  ?  2.  What  was  the  mischief  and  defect  for 
which  the  common  law  did  not  provide  ?  3.  What  remedy 
the  parliament  hath  resolved  and  appointed  to  cure  the  dis- 
ease of  the  commonwealth  ?  And  4.  The  true  reason  of  the 
remedy  ?  "  And  then  the  office  of  all  the  judges  is,  always 
to  make  such  construction  as  shall  suppress  the  mischief,  and, 
advance  the  remedy,  and  to  suppress  subtle  inventions  and  eva- 
sions for  continuance  of  the  mischief,  and  pro  privato  commodo> 
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and  to  udd  force  and  life  to  the  cure  and  remedy,  according 
to  the  true  intent  of  the  makers  of  the  act,  pro  bono  publico." 

One  of  the  solid  reasons  for  investing  the  judges  with  the 
office  of  construction,  is,  "  that  the  law-makers  could  not  pos- 
sibly set  down  all  cases  in  express  terras."  And  whilst  we 
disclaim  the  right  to  extend  a  criminal  statute  to  cases  out  of 
its  letter,  yet  we  hold  it  to  be  our  duty  to  apply  it  to  every 
case  clearly  within  the  mischief  or  cause  of  making  it,  where 
its  words  are  broad  enough  to  embrace  such  case.— The 
Schooner  Enterprise,  1  Paine's  Rep.  32  ;  Smith's  Com.  on 
Statutes,  839  to  854,  861. 

We  are  unanimous  in  the  opinion,  that  the  case  of  Johnson 
v.  The  State,  supra,  .ought  not  to  be  overruled  ;  that  if  the 
evidence  in  the  present  case  is  believed,  the  room  in  which 
the  defendant  played  cards,  is  a  "  public  house"  within  the 
meaning  of  section  3243  of  the  Code  ;  and  that  he  .ought  to 
be  convicted  under  the  indictment  in  the  record. 

But  the  evidence  consists'  of  the  testimony  of  a  single  wit- 
ness, who  was  examined  in  the  presence  of  the  jury.  We 
cannot  say  from  the  record  that  the  jury  were  bound  by  law 
to  believe  him  ;  for,  although  his  testimony  as  set  forth  be- 
fore us  contains  nothing  to  excite  distrust  of  him,  yet  his  man- 
ner, which  is  not  and  cannot  well  be  set  forth  on  record,  may 
have  excited  doubt  and  distrust  of  him  in  the  minds  of  the 
jury.  His  credibility  was  a  question  for  them.  That  ques- 
tion was  taken  from  them  by  the  charge  of  the  court ;  and 
in  doing  that,  the  court  erred. — Huff  v.  Cox,  2  Ala.  R.  310. 
For  that  error,  we  feel  compelled  to  reverse  the  judgment, 
and  to  remand  the  cause. 


THE  STATE  vs.  LOWRY. 

[MOTION  TO  AFFIRM  JUDGMENT  OF  CONVICTION  ON  CERTIFICATE,  OR  TO  REQUIRE 
CLERK  TO  FORWARD  TRANSCRIPT.] 

1.  Practice  prescribed  on  suspension  of  judgment  when  questions  of  law  are  reserved. — 
When  questions  o£  law  are  reserved  for  the  determination  of  the  appellate 
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court,  under  an  indictment  for  a  misdemeanor,  and  the  defendant,  after 
conviction,  gives  bail  to  appear  at  the  next  term  and  abide  the  judgment, 
the  execution  of  the  judgment  is  only  suspended  until  the  next  term  of  the 
court,  unless  the  defendant,  before  that  time,  procures  a  reversal  of  the 
judgment  in  the  appellate  court,  or  an  order  extending  the  suspension  of  it; 
and  if  the  defendant  fails  to  appear  at  that  term,  the  State  is  not  only  enti- 
tled to  a  writ  of  arrest  against  him,  but  may  treat  the  undertaking  as  for- 
feited. (Code,  §§  3652,  3679.)  But  these  proceedings  must  be  had  in  the 
primary  court,  and  the  judgment  can  not  be  affirmed  on  certificate,  at  the 
instance  of  the  State,  when  the  clerk  has  failed  to  transmit  a  transcript  of 
the  proceedings,  and  the  defendant  has  asked  no  order  in  the  case. 

MOTION  by  the  attorney -general,  in.  the  name  of  the  State, 
for  a  judgment  of  affirmance  on  the  certificate  of  the  clerk 
of  the  circuit  court  of  Perry,  or  for  an  order  requiring  said 
clerk  to  forward  to  this  court  a  transcript  of  the  proceedings 
in  the  cause.  The  certificate  states,  that  the  defendant, 
Thomas  Lowry,  was  indicted  in  said  circuit  court  for  selling 
spiritous  liquors  to  a  slave,  and  was  convicted ;  that  questions 
of  law  were  reserved  by  the  defendant  during  the  trial,  and 
bail  given  for  his  appearance  at  the  next  term  of  the  court 
to  answer  the  judgment;  and  that  thereupon  the  judgment 
was  suspended  until  the  next  term  of  said  circuit  court.  No 
transcript  of  the  proceedings  has  ever  been  filed  in  this 
court. 

M.  A.  BALDWIN,  Attorney-General,  for  the  motion. 
WM.  M.  BROOKS  and  I.  W.  GAEROTT,  contra. 

RICE,  C.  J. — When  a  question  of  law,  in  the  case  of  an 
indictment  for  a  misdemeanor,  is  reserved  by  the  defendant 
for  the  determination  of  this  court,  the  presiding  .judge  of 
the  court  in  which  the  defendant  is  convicted,  must  render 
judgment  on  the  conviction;  but  the  execution  of  the  judg- 
ment must  be  suspended  until  the  next  term  of  that  court, 
and  the  defendant  may"  give  bail,  with  sufficient  sureties,  to 
appear  at  such  court,  and  abide  the  judgment  rendered. 
Code,  §§  3649,  3650,  3652,  In  such  case,  section  3651  of  the 
Code  makes  it  the  duty  of  the  clerk  of  that  court,  to  trans- 
mit to  the  clerk  of  this  court,  by  the  first  day  of  the  term  of 
this  court  next  after  judgment,  a  complete  transcript  of  the 
record,  duly  certified.  But  where  the  defendant  "has  been 
convicted  of  a  misdemeanor,  and  judgment  has  been  rendered 
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on  the  conviction,  and  has  been  suspended  until  the  next 
succeeding  terra,  in  consequence  of  his  having  reserved  a 
question  of  law  for  the  determination  of  this  court,  and  he 
has  given  bail  as  provided  for  in  section  3652  of  the  Code, 
the  suspension  of  the  judgment  expires  at  the  commencement 
of  the  next  succeeding  term  of  the  court  in  which  the  judg- 
ment was  rendered,  unless,  before  the  'commencement  of  that 
term,  the  defendant  procures  in  this  court  a  reversal  of  the 
judgment,  or  an  order  extending  the  suspension  of  it.  The 
mere  failure  of  the  clerk  of  the  court  below  to  transmit  to 
this  court  a  transcript,  as  directed  by  section  3651  of  the 
Code,  cannot  extend  the  suspension  of  the  judgment,  nor 
prevent  that  suspension  from  expiring  at  the  period  above 
indicated.  And  where  the  suspension  of  the  judgment  expires 
as  aforesaid,  if  the  defendant  does  not  appear  according  to 
the  undertaking  entered  into  under  section  3652,  the  State 
is  entitled  not  only  to  a  writ  of  arrest  against  him,  (Code, 
§  3653,)  but  to  treat  the  undertaking  as  forfeited  by  the 
failure  of  the  defendant  to  appear. — Code,  §  3679.  But  in 
such  case,  all  the  proceedings  must  be  had  in  the  court 
below. 

As  no  transcript  has  ever  been  sent  here  in  this  case,  and 
as  the  defendant  has  not  asked  for  any  order  in  it,  we  cannot, 
at  the  instance  of  the  State,  and  upon  the  mere  certificate 
presented  here,  either  affirm  the  judgment  or  make  any  order 
in  the  case.  The  motion  of  the  attorney-general,  is  over- 
ruled. 


ARNOLD  vs.  THE  STATE. 

[INDICTMENT  FOR  GAMING.] 

1.  Home  of  toll-bridge  keeper  prima  facie  entirety. — A  house  occupied  by  the 
keeper  of  a  public  toll-bridge,  and  consisting  of  two  rooms,  which  commu- 
nicate with  each  other  by  a  door,  is  prima  facie  afl  entirety;  and  if  the  front 
room  is  appropriated  to  such  uses  as  constitute  it  a  "public  house"  within 
the  statute  against  gaming,  the  back  room  is  also  within  the  prohibition  of 
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the  statute,  though  used  only  as  a  bed-room  by  the  keeper  of  the  bridge, 
an  unmarried  man. 

2.  When  such  house  is  public. — If  such  house  is  merely  the  private  residence  of 
the  keeper  of  the  bridge,  it  is  not  within  the  prohibition  of  the  statute, 
although  occasional  settlements  for  toll  are  made  therein;  but,'if  the  front 
Toom  is  appropriated  to  the  transaction  of  the  business  of  the  bridge,  such 
as  keeping  the  books,  settling  accounts,  &c.,  and  is  occupied  by  the  keeper 
subject  to  such  appropriation,  and  persons  having  business  connected  with 
the  bridge  are  invited  or  licensed  to  go  there  by  the  very  nature  of  the 
business  to  which  it  is  appropriated,  it  then  becomes  a  "public    house'1 
within  the  meaning  of  the  statute. 

3.  General  charge  on  effect  of  evidence  erroneous. — When  there  is  any  conflict  in 
the  evidence,  on  any  material  question  of  fact,  a  charge  which  instructs 
the  jury,  "that  if  they  believe  the  evidence,  they  must  find  the  defendant 
guilty,"  is  erroneous. 

FROM  the  Circuit  Court  of  Bibb. 

Tried  before  the  Hon.  ROBERT  DOUGHERTY. 

THE  indictment  in  this  case  was  in  the  general  form  allowed 
by  the  Code,  and  the  facts  disclosed  by  the  bill  of  exceptions 
are  as  follows:  "That  the  defendant  and  one  Carson,  within 
twelve  mouths  before  the  finding  of  the  indictment,  played  a 
game  with  cards  in  the  back  room  of  a  house  on  the  road 
near  the  public  bridge  over  the  Cahaba  river  in  said  county; 
that  there  were  two  rooms  in-  said  house,  one  fronting  the 
public  road  which  passed  over  said  bridge,  and  the  other  in 
the  back  part  of  the  house;  that  said  rooms  were  separated 
by  a  partition,  in  which  there  was  a  door  connecting  them; 
that  said  playing  took  place  in  the  back  room,  which  was  the 
bed-room  in  which  'defendant  slept  and  staid,  and  which  was 
as  private  as  any  other  room  ;  that  said  Carson,  at  the  time 
of  said  playing,  was  at  said  house  on  a  friendly  visit  to 
defendant,  and  went  there  by  defendant's  invitation;  that  the 
only  door  to  said  room  (the  door  in  said  partition)  was  locked 
during  the  said  playing,  and  the  curtains  to  the  windows 
were  drawn,  so  that;  no  person  could  see  into  said  room  while 
said  playing  was  going  on.  There  was  no  evidence  to  show 
that  any  person,  except  defendant  and  said  Carson,  was  in 
or  about  said  house,  or  in  or  near  the  premises,  or  passing 
said  road,  while  said  playing  was  going  on.  It  was  in  evi- 
dence that  said  house  was  built  about  three  years  before  the 
trial  of  this  cause,  by  one  Gillespie,  who  then  owned  said 
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bridge;  that  he  occupied  it  while  he  kept  said  bridge,  which 
was  proved  to  be  a  public  toll-bridge;  that  said  house  had 
since  been  occupied  by  persons  who  kept  said  bridge,  of  which 
defendant  was  the  keeper  when  said  playing  took  place;  and 
that  the  custom  of  the  keepers  of  said  bridge  was,  to  receive 
the  toll  due  for  crossing  outside  and  in  front  of  said  house, 
and  not  in  said  room.  But  it  was  proved  by  one  Robert  Hill, 
that  he  once  went  into  the  front  room  of  said  house,  before 
defendant  kept  such  bridge,  and  paid  toll  there;  that  defend- 
ant was  not  present  at  that  time;  that  said  Hill  went  into 
said  front  room  as  he  would  have  gone  into  the  private 
dwelling-house  of  any  other  friend  or  neighbor;  that  he  also 
saw  other  persons  occasionally  go  into  said  front  room,  but 
did  not  know,  whether  they  went  in  by  invitation,  as  friends, 
or  on  business;  that  he  never  saw  any  other  person  transact 
business  in  said  front  room,  but  had  seen  several  persons  pay 
toll  in  front  of  said  house  on  the  road." 

The  State  then  introduced  as  a  witness  one  Felix  Shrop- 
shear,  who  testified,  "that  he  had  been  in  the  habit  of  frequently 
passing  over  said  bridge;  that  he  had  paid  toll  at  said  bridge, 
but  did  not  recollect  that  he  had  ever  paid  toll  in  the  front 
room  of  said  house  more  than  once,  and  then  defendant  was 
not  present,  nor  the  keeper  of  said  bridge;  that  he  then  saw 
books  in  said  room,  in  one  of  which  an  account  was  entered 
against  him  for  toll,  which  he  then  paid;  that  he  had  seen  no 
other  person  pay  toll  in  said  front  room,  but  had  frequently 
seen  them  pay  toll  outside  of  said  house,  and  in  front  thereof." 
William  Schooler  testified,  "that  he  had  once  paid  an  account 
for  toll,  in  said  front  room;  that  he  saw  the  keeper  of  said 
bridge  in  Centreville,  and  told  him  that  he  would  soon  be 
over  to  pay  his  toll;  that  he  accordingly  went  over,  and  went 
into  said  front  room,  and  settled  his  toll  from  the  books  in 
said  room;  that  he  saw  in  said  books  accounts  against  several 
other  persons  for  toll  for  crossing  said  bridge;  that  defendant 
was  not  then  present,  nor  was  he  then  the  keeper  of  said 
bridge.  Said  Shropshear  and  Schooler  both  testified,  further, 
that  they  went  into  said  front  room  as  th'ey  would  have  gone 
into  any  friendly  neighbor's  dwelling-house,  and  as  they 
would  have  gone  into  a  public  store."  Benjamin  Glass  testi- 
fied, ''that  he  was  keeper  of  said  bridge  after  defendant,  and 
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received  from  him,  in  the  front  room  of  said  house,  the  books 
in  which  were  kept  accounts  for  toll  for  crossing  said  bridge." 
"There  was  no  evidence  that  said  back  room,  in  which  said 
playing  took  place,  was  ever  used  for  any  other  purpose  than 
as  a  private  bed-room,  or  that  it  was  ever  used  by  any  person 
who  did  business  in  said  front  room,  except  as  and  for  a  pri- 
vate bed-room,  or  that  there  was  any  connection  whatever 
between  said  rooms,  except  as  shown.  It  was  in  evidence, 
also,  that  said  front  room  was  used  as  a  sitting-room,  in  which 
the  occupant  of  said  house  entertained  the  friends  who  visited 
him;  that  said  house  had  been  built  about  three  years,  was 
some  twenty-five  or  thirty  yards  from  the  end  of  said  toll- 
bridge,  and  had  always  been  used  and  occupied  by  the  person 
who  kept  said  bridge  and  received  the  toll  thereof;  and  that 
the  defendant,  at  the  time  said  playing  took  place,  kept  said 
bridge,  received  the  tolls,  and  occupied  the  house  as  aforesaid, 
but  had  no  family,  and  boarded  in  Centreville." 

"This  was  all  the  evidence;  and  thereupon  the  court  charged 
the  jury,  that  if  they  believed  the  evidence,  they  must  find 
the  defendant  guilty;  to  which  charge  the  defendant  excepted." 

I.  W.  GARROTT,  for  the  appellant. 

M.  A.  BALDWIN,  Attorney- General,  contra. 

RICE,  C.  J. — If  the  front  room  of  the  house,  in  which 
the  playing  at  cards  occurred  for  which  the  defendant  is 
indicted,  is  within  the  prohibition  of  section  3243  of  the 
Code,  it  is  clear,  upon  the  evidence  and  the  former  decisions 
of  this  court,  that  the  back  room  is  also  within  the  prohibi- 
tion.—Johnson  v.  The  State,  19  Ala.  R.  527  ;  Brown  v.  The 
State,  27  ib.  47 ;  Huffman  v.  The  State,  at  the  present  term. 

The  main  question,  therefore,  in  this  case,  is,  whether  the 
front  room  is  within  the  prohibition.  If  the  house  was  merely 
the  private  residence  of  the  keeper  of  the  public  toll-bridge, 
it  is  not  within  the  prohibition,  although  occasional  settle- 
ments for  toll  were  made  therein.  But  if  the  front  room 
was  the  apartment,  or  office,  appropriated  ta  the  transaction 
of  the  business  of  the  bridge,  such  as  keeping  the  books  in 
relation  to  tolls,  settling  accounts  for  toll,  &c.,  and  to  which 
by  the  very  nature  of  the  business  to  which  it  was  appropri- 
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ated,  persons  desiring  to  pay  what  they  owed  for  toll,  or  to 
make  contracts  about  toll,  were  invited  or  licensed  to  go,  and 
was  occupied  and  held  by  the  keeper  subject  to  such  appro- 
priation, business,  or  use,  then  it  is  a  "public  house"  within 
the  meaning  of  the  aforesaid  section  of  the  Code. 

As  the  question  whether  the  house  is  a  public  house  or  not 
depends  on  the  nature  of  the  business  or  use  to  which  it  was 
appropriated,  and  as  the  evidence  on  that  point  is  not  free 
from  conflict,  it  was  erroneous  in  the  court  below  to  charge 
the  jury,  that  if  they  believed  the  evidence,  they  must  find 
the  defendant  guilty.  Such  a  charge  can  never  properly  be 
given,  when  there  is  any  conflict  in  the  evidence  on  any 
material  question  of  fact  in  the  cause. — Browning  v.  Grady. 

10  Ala.  R.  999  ;  Stewart  v.  Hood,  ib.  600  ;  Boyd  v.  Mclvor, 

11  ib.  822. 

For  the  error  of  the  charge  in  this  respect,  the  judgment 
is  reversed,  and  the  cause  remanded. 


Ex  PARTE  BUSH. 

[MOTION  FOR  MANDAMUS — SECURITY  FOR  COSTS  BY  NON-RESIDENT  PLAINTIFF.] 

1.  Construction  of  statute  requiring  security  for  costs  from  non-resident  plaintiff. — The 
statute  which  requires  the  dismissal,  on  motion,  of  a  suit  commenced  by  a 
non-resident  without  first  giving  security  for  costs,  (Code,  §  2396,)  does  not 
apply  to  a  suit  instituted  by  a  non-resident  nominal  plaintiff,  for  the  use  of 
a  resident,  although  the  complaint  shows  that  the  action  ought  to  have  been 
brought  in  the  name  of  the  beneficiary. 

MOTION  for  a  mandamus  to  the  Circuit  Court  of  Pickens, 
Hon.  C.  W.  RAPIER  presiding,  to  compel  the  dismissal  of  a 
suit  instituted  by  a  non-resident  without  first  giving  security 
for  the  costs.  The  facts  shown  by  the  record,  on  which  the 
application  was  based,  are  as  follows  :  The  suit  was  institu- 
ted by  Stanhope  S.  Baine,  for  the  use  of  Albert  T.  Henley, 
to  recover  wages  due  said  Baine  as  overseer  of  defendant's 
plantation.  At  the  appearance  term,  the  defendant  moved 
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the  court  to  dismiss  the  suit;  on  the  ground  that  said  Baine 
was  a  non-resident  of  this  State,  and  had  not  given  security 
for  the  costs  ;  and,  in  support  of  his  motion,  proved  these 
facts.  But  the  plaintiff  having  proved  that  said  Henley,  for 
whose  use  the  suit  was  brought,  was  a  resident  of  this  State, 
the  court  overruled  the  motion  ;  and  thereupon  the  defendant 
excepted. 

J.  W.  SHEPHERD  and  A.  B.  CLITHERALL,  for  the  motion. 
TURNER  REAVIS  and  H.  S.  SHELTON,  contra. 

WALKER,  J.— Section  2396  of  the  Code  does  not  author- 
ize the  dismissal  of  a  suit,  for  want  of  security  for  costs,  not- 
withstanding the  nominal  plaintiff  may  be  a  non-resident, 
where  the  summons  and  complaint  show  that  the  action  is 
brought  for  the  use  of  another,  unless  the  latter  be  a  non-resi- 
dent of  the  State. — Lewis  v.  Lewis,  25  Ala.  316.  It  can 
make  no  difference,  that  the  complaint  shows  a  cause  of  ac- 
tion, for  which  sections  2129  and  2130  of  the  Code  do  not 
authorize  suit  in  the  name  of  him  having  the  legal  title,  for 
the  use  of  the  beneficiary  ;  because,  if  the  error  as  to  the  par- 
ties complaining  is  fatal  to  the  action,  it  is  available  on  de- 
murrer ;  and  because  section  2383  of  the  Code  subjects  the 
beneficiary  to  a  judgment  for  costs,  whenever  judgment  is 
rendered  against  the  nominal  plaintiff,  without  regard  to  the 
character  of  the  question  which  may  terminate  the  suit. 
Here  there  is  a  party  on  the  record,  resident  in  the  State, 
who  is  liable  to  a  judgment  for  costs.  In  such  a  case,  the 
statute  does  not  contemplate  the  giving  of  security  for  costs, 
or  require  a  dismissal  of  the  suit  for  want  of  such  security. 
The  petition  for  mandamus  is  refused,  at  the  costs  of  the  pe- 
titioner. 
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Ex  PAETE  GREENE  AND  GRAHAM. 

[APPLICATION  FOR  PROHIBITION  TO  RESTRAIN  INJUNCTION  SUIT.] 

1.  In  what  cases  prohibition  lies. — Although  a  bill  in  chancery  may  be  fatally  de- 
fective in  necessary  averments,  may  abound  in  imperfections,  and  may  be 
filed  in  a  district  in  which  the  defendants  are  not  liable  to  be  sued  ;  yet 
these  are  mere  matters  of  defense,  and  cannot  be  reached  by  prohibition, 
which  only  lies  where  the  court  has  assumed  to  act  upon  a  matter  which 
could  not  be  determined  by  it,  or  upon  the  rights  of  a  party  against  whom 
it  could  not  proceed. 

2.  Does  not  lie  to  chancellor  until  he  has  acted. — A  prohibition  does  not  lie  to  the 
chancellor,  to  restrain  proceedings  in  an  injunction  suit,  when  it  is  not 
shown  that  he  has  done  any  act,  or  made  any  order  in  the  premises,  show- 
ing that  he  does  or  will  entertain  the  cause  ;  the  injunction  having  been 
granted  by  the  judge  of  the  city  court  of  Mobile. 

3.  Judge  of  city  court  of  Mobile  may  grant  injunction. — Under  the  statute  defining 
the  jurisdiction  of  the  city  court  of  Mobile,  (Session  Acts  1851-2,  p.     )  con- 
strued in  connection  with  the  constitutional  powers  of  the  circuit  judges. 
the  judge  of  that  court  has  power  to  grant  writs  of  injunction,  to  be  opera- 
tive in  that  county. 

4.  Construction  of  reference  clause  in  statute. — A  clause  of  reference  in  a  statute 
embraces  only  the  general  powers  and  provisions  of  the  statute  referred  to, 
and  not  its  special  and  particular  clauses ;  but  this  principle  cannot  be  so 
applied  in  the  construction  of  the  statute  defining  the  jurisdiction  of  the 
city  court  of  Mobile,  as  to  deprive  the  judge  of  that  court  of  the  power  to 
grant  injunctions,  which  is  one  of  the  general  powers  conferred  by  the  con- 
stitution on  the  circuit  judges. 

5.  Limitation  and  operation  of  injunction  granted  by  city  judge.—  The  judge  of  the 
city  court  of  Mobile  can  only  grant  an  injunction,  to  be  operative  in  that 
county ;  but  it  is  no  objection  to  an  injunction  granted  by  him,  in  a  cause 
pending  in  the  chancery  court  at  Mobile,  that  some  of  the  defendants  reside 
in  another  county. 

6.  Whether  the  State  may  be  sued  in  chancery. — The  State  constitution  (Art.  VI. 
§  9)  having  provided,  that  "  the  general  assembly  shall  direct  by  law  in  what 
manner,  and  in  what  courts,  suits  may  be  brought  against  the  State  ;"  and 
the  legislature  having  directed  (Code,  §  2138)  that  suits  may  be  brought 
against  the  State  "  in  the  circuit  court,"  the  State  cannot  be  sued  in  the 
chancery  court.— (Per  STONE,  J.  ;  RICE,  C.  J.,  and  WALKER,  J.,  expressing 
no  opinion.) 

IN  this  case,  Win.  J.  Greene,  the  comptroller  of  public  ac- 
counts, and  William  Graham,  the  State  treasurer,  made  ap- 
plication, in  behalf  of  the  State,  for  a  writ  of  prohibition  from 
this  court,  to  restrain  further  proceedings  in  a  certain  suit 
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instituted  in  the  chancery  court  at  Mobile,  by  the  Mobile  and 
Ohio  Railroad  Company  as  complainants,  against  the  rela- 
tors,  the  State  of  Alabama,  fand  the  governor  of  the  State. 
The  bill  was  filed  by  the  railroad  company,  to  enjoin  the 
sale  of  certain  notes  and  bonds,  which  had  been  previously 
conveyed  by  said  company,  by  deed  of  trust,  to  said  Greene 
and  Graham  as  trustees,  to  secure  the  re-payment  of  a  loan 
of  §400,000  made  by  the  State  to  said  company  ;  and  which 
said  trustees  were  proceeding  to  sell,  pursuant  to  the  terms  of 
the  deed.  The  fiat  for  the  injunction  was  awarded  by  the 
Hon.  Alex.  McKinstry,  the  judge  of  the  city  court  of  Mobile. 
The  grounds  of  the  application  are,  that  the  injunction  was 
issued  without  authority,  and  that  the  State  cannot  be  sued 
in  the  chancery  court. 

JNO.  A.  ELMORE,  with  whom  was  M.  A.  BALDWIN,  Attor- 
ney-General, for  the  motion. — 1.  The  State  cannot  be  sued, 
without  her  consent. — 7  Cranch,  116  ;  1  Dallas,  77  ;  1  Texas, 
764.  In  England,  the  sovereign  cannot  be  sued,  until,  on  pe- 
tition to  that  effect,  he  orders  the  courts  to  take  cognizance 
of  the  cause  ;  and  our  ideas  of  the  law  are  derived  from  that 
country.  Our  constitution  (Art.  VI,  §  9)  forbids  the  State 
being  sued,  except  in  the  manner  and  courts  "  the  general  as- 
sembly shall  direct  by  law."  Before  the  adoption  of  this  in- 
strument, a  State  could  be  sued  by  any  person,  in  any  court, 
without  her  consent ;  or  she  could  not  be  sued  at  all,  unless 
by  her  consent.  If  the  first  proposition  be  true,  then  the  set- 
tled rule  of  construction  would  require  that  this  clause  should 
operate  as  a  restraining  instrument ;  and  the  specifications  of 
the  statute  (Code,  §  2138)  would  be  an  exclusion  of  the  right 
to  sue  in  any  other  manner,  or  in  any  other  court.  Any  other 
construction  of  the  statute  would  make  this  constitutional 
provision  without  meaning  and  a  nullity.  But  if  the  other 
proposition  be  true,  this  clause  is  an  enabling  one,  permitting  ' 
suits  in  such  manner  and  in  such  courts  only  as  the  legisla- 
ture should  direct ;  and  thus  both  arguments  lead  to  the  same 
conclusion. 

2.  This  suit  is,  in  fact,  against  the  State  alone.  No  other 
person  has  an  interest  in  it.  The  other  defendants  are  made 
parties  only  in  their  official  capacity,  and  as  agents  of  the 
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State.  To  permit  a  suit  against  the  officers  of  the  State,  in 
relation  to  a  matter  in  which  the  State  alone  is  interested, 
and  to  obtain  orders  and  decrees  against  the  State  through 
her  officers,  while  it  cannot  be  done  directly  against  her  as  a 
party,  would  be  to  allow  that  to  be  done  indirectly  which  can- 
not be  done  directly.  A  State  acts  through  her  officers,  and 
in  no  other  manner  ;  and  a  suit  against  them,  touching  a  mat- 
ter in  which  she  alone  is  interested,  is  a  suit  against  her. — 
1  Texas,  764. 

3.  This  objection  to  the  jurisdiction  cannot  be  made  by 
plea  in  the  chancery  court.     As  the  chancery  court  has  gen- 
eral jurisdiction  in  cases  of  equitable  cognizance,  a  plea  to 
the  jurisdiction  must  show  what  other  court  has  jurisdiction. 
1  Chitty's  Pleadings,  445-6.     Such  a  plea  would  be.  in  its  na- 
ture and  effect,  a  plea  in  bar  ;  and  a  plea  in  bar  would  be  a 
submission  to  the  jurisdiction. — Nabob  of  Arcot  v.  East  India 
Co.,  3  Vesey,  378. 

4.  There  being,  then,  no  other  adequate  remedy,  a  prohibi- 
tion lies  from  this  court. — Ex  parte  Simonton,  9  Porter,  383  ; 
The  State  v.  Porter,  1  Ala.  688  ;  Ex  parte  Smith,  23  Ala.  94. 

5.  The  judge  of  the  city  court  of  Mobile  has  no  power  to 
grant  writs  of  injunction.     The  act  of  1852,  under  which  the 
power  is  claimed,  does  not  confer  it.     The  powers  conferred 
by  that  act  are  limited  by  the  matter  preceding.     A  clause  of 
reference  in  a  statute  extends  only  to  the  general  provisions 
of  the  statute  referred  to,  and  not  to  every  particular  clause 
of  it. — Dwarris  on  Statutes,  m.  p.  705.     As  the  powers  con- 
ferred on  the  judge  of  the  city  court  are  of  a  general  nature, 
and  given  generally  by  reference  to  the  powers  of  the  circuit 
judges,  no  construction  can  properly  be  given  to  enable  him 
to  exercise  the  special  and  extraordinary  powers  conferred 
upon  them.     A  new  jurisdiction  cannot  be  given  by  implica- 
tion, unless  it  be  a  necessary  implication.     The  powers  given 
to  the  judge  are  conferred  by  the  same  section  that  gives  a 
new  jurisdiction  to   the  court,  and   are   necessarily   to   be 
referred  and  confined  to  those  new  matters  of  jurisdiction. 
To  extend  the  jurisdiction  of  the  judge,  by  implication,  so  as 
to  embrace  all  the  special  and  extraordinary  powers  of  the 
circuit  judges,  would  enable  him  to  preside  in  the  circuit 
court  of  Mobile,  on  the  failure  of  the  circuit  judge  to  attend ; 
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to  call  special  terms  of  the  circuit  court  of  Mobile  ;  or  to 
preside  as  a  special  judge  of  the  supreme  court  if  it  were  held 
in  Mobile.  The  same  construction  would  give  the  clerk  of 
the  city  court  power  to  issue  original  attachments  ;  yet  this 
court  has  decided  that  he  has  no  such  power. — Stephenson  v. 
O'Hara,  27  Ala.  362. 

6.  But  if  this  power  is  given  to  the  judge  of  the  city  court, 
it  is  certainly  limited  in  its  exercise  to  the  county  of  Mobile  : 
he  can  make  no  order  which  is  to  operate  on  parties  out  of 
that  county,  or  as  to  acts  to  be  done  out  of  that  county.  The 
injunction  is  granted  against  the  State,  against  the  governor, 
the  comptroller,  and  the  treasurer  ;  and  these  officers,  in  con- 
templation of  law,  reside  at  the  seat  of  government,  and  are 
required  to  have  their  offices  there.  The  act  forbidden  to  be 
done  was,  by  the  terms  of  the  deed,  to  be  done  in  Montgom- 
ery ;  and  the  parties,  when  arrested  by  the  injunction,  were 
proceeding  to  execute  their  duty  under  the  deed  in  Mont- 
gomery. 

R.  H.  SMITH  and  DANIEL  CHANDLEE,  contra. — 1.  The  con- 
stitutional provision,  authorizing  suits  against  the  State,  is  to 
be  liberally  construed. — The  State  v.  Curran,  7  English,  321. 
Since  a  remedy  against  the  State  is  given,  it  ought  to  be  ef- 
fectual ;  and  to  confine  the  remedy  to  suits  in  the  circuit 
court,  when  that  court  has  no  jurisdiction  of  the  subject-mat- 
ter, would  be  a  mockery  of  justice.  The  constitution  vested 
chancery  jurisdiction,  until  the  establishment  of  separate 
chancery  courts,  in  the  circuit  judges  ;  but  the  chancery  court 
was  then  as  distinct,  in  law,  from  the  circuit  court,  as  it  now 
is,  though  it  was  presided  over  by  a  circuit  judge.  The  act 
of  1827  (Clay's  Digest,  329,  §§  143-4)  only  authorized  the 
State  to  be  sued  in  the  circuit  courts,  but  at  the  same  time-it 
made  provisions  for  subpoenas  in  chancery  ;  thus  showing 
that  the  legislature  supposed  the  right  to  sue  at  law  involved 
the  right  to  sue  in  chancery.  But  if  section  2138  of  the 
Code  must  be  confined  in  its  operation  to  the  circuit  court,  it 
is  because  section  602,  defining  the  jurisdiction  of  chancery, 
was  intended  to  make  provision  for  all  cases  of  equitable  cog- 
nizance ;  and  its  language  is  broad  and  general  enough  to 
give  a  suit  against  the  State. . 
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2.  But,  even  if  the  State  cannot  be  sued  in  equity,  she  is 
here  represented  by  trustees  who  may  be  sued. — Osborne  v. 
U.  S.  Bank,  9  Wheat.  738.     At  all  times,  both  in  England 
and  in  the  United  States,  it  has  been  within  the  jurisdiction 
of  equity  to  act  on  the  rights  of  the  State,  even  when  she  is 
not  represented, by  trustees  ;  and  it -is   customary,  in  such 
cases,  to  make  the  attorney-general  a  party. — Story's  Eq.  PL 
§  222  ;  Cooper's  Eq.  PL  17, 12  ;  Mitford,  22,  note  b  ;  1  Barb. 
Ch.  R.  163  ;  also,  Code,  §  20. 

3.  Again,  if  the  State  is  exempt  from  a  suit  in  chancery, 
that  is  a  matter  of  defense  to  be  set  up  in  the  primary  court. 
The  objection  might  be  taken  by  demurrer,  by  plea,  or  by 
motion  to  dissolve  the  injunction  ;  and  an  appeal  would  lie 
in  either  case  to  this  court.     The  case  being  one  of  general 
equitable  cognizance,  and  no  necessity  being  shown  for  the 
extraordinary  writ  of  prohibition,  it  will  not  be  awarded. — 
23  Ala.  94  ;  7  Wend.  518  ;  8  Missouri,  252  ;  10  Rob.  (La.) 
R.  169  ;  9  Sm.  &  Mar.  623  ;  3  How.  (U.  S.)  292  ;  13  U.  S. 
Digest,  547. 

4.  As  to  the  power  of  the  city  judge  to  grant  a  prohibi- 
tion :     The   powers  given  by  statute  to  a  judge  are  alto- 
gether distinct  from  and  independent  of  the  jurisdiction  of 
the  court  over  which  he  presides  ;  and  indeed,  in  some  cases, 
as  the  power  to  take  acknowledgments  of  deeds,  have  no  con- 
nection whatever  with  the  court.     Keeping  this  principle  in 
view,  the  construction  of  the  act  of  1852,  "to  define  the  ju- 
risdiction of  the  city  court,"  is  clear.     That  act  first  confers 
on  the  city  court  the  powers  and  jurisdiction  of  the  circuit 
court,  and  then  provides,  that  "  the  judge  shall  have  the  same 
powers,  and  perform  the  same  duties,  in  Mobile  county,  as  the 
judges  of  the  circuit  courts  now  have,  or  may  hereafter  be  in- 
vested with."    The  power  to  issue  injunctions  is  given  to  the 
circuit  judges  by  the  constitution,  as  a  part  of  their  general 
and  irrevocable  powers  ;  and  the  statute  expressly  makes  the 
powers  of  the  city  judge  co-extensive  with  the  powers  of  the 
circuit  judges,  with  the  single  restriction  that  he  can  only  ex- 
ercise those  powers  in  Mobile  county. — Osborne  v.  U.  S.  Bank, 
9  Wheat.  738  ;  U.  S.  Bank  v.  The  Planters'  Bank  of  Ala., 
9  Wheat.  904-.     In  granting  the  injunction,  the  judge  has  noth- 
ing to  do  with  the  residence  of  the  parties  :  they  are  reach' 
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ed  through  the  process  of  the  court,  which  is  issued  by  the 
register,  and  may  run  into  any  county  in  the  State. 

STONE,  J.— The  constitution  of  the  State  of  Alabama  (Art. 
Y,  §  2)  confers  on  this  court  "  power  to  issue  writs  of  injunc- 
tion, mandamus,  quo  warranto,  habeas  corpus,  and  such  other 
remedial  and  original  writs,  as  may  be  necessary  to  give  it  a 
general  superintendence  and  control  of  inferior  jurisdictions." 

Prohibition  is  a  writ, "  directed  to  the  judge  and  parties  of 
a  suit  in  any  inferior  court,  upon  a  suggestion,  that  either  the 
cause  originally,  or  some  collateral  matter  arising  therein, 
does  not  belong  to  that  jurisdiction,  but  to  the  cognizance  of 
some  other  court.  *  *  *  It  also  lies  against  inferior  tribu- 
nals, when,  in  handling  matters  clearly  within  their  cogni^ 
zance,  they  transgress  the  bounds  prescribed  to  them  by  the 
laws."— 3  Bl.  Com.  112. 

This  court  has  heretofore  construed  the  clause  of  the  con- 
stitution which  is  copied  in  the  opening  of  this  opinion,  and 
decided,  that  it  confers  power  "to  prohibit  the  chancery 
court,  wliere  a  proper  case  for  the  exercise  of  this  power  is 
presented."--.E:r  parte  Smith,  23  Ala.  94  ;  Ex  parte  Walker, 
25  Ala.  81. 

This  doctrine  has  been  frequently  under  review,  and  it  is 
said  in  some  of  our  sister  States,  that  "  the  writ  of  prohibi- 
tion is  an  extraordinary  one,  and  should  be  issued  only  in 
cases  of  necessity,  clearly  shown,  and  where  the  party  has  ap- 
plied in  vain  to  the  inferior  tribunals  for  relief." — The  State 
v.  Com.  Ct.N.  0.,  4  Rob.  48  ;  The  State  v.  Judge  of  the  4th 
Dis.,  10  Rob.  169 ;  The  People  v.  S.  S.  Seward,  judge, 
7  Wend.  518  ;  McMeecher  Ex  parte,  7  Eng.  70.  It  is  said  to 
be  in  the  sound,  legal  discretion  of  the  court,  whether  or  not 
the  writ  will  be  issued.— Bac.  Abr.  by  Bouvier,  vol.  8,  pp. 
209-10,  and  authorities  cited. 

In  the  cases  of  Smith  and  Walker,  supra,  this  court,  speak- 
ing of  the  writ  of  prohibition,  declared  that  the  power  is  dis- 
cretionary, and  should  never  be  exercised,  except  in  cases 
where  the  inferior  court  has  clearly  executed  its  jurisdiction 
in  the  order  complained  of,  and  where  the  relator  has  no 
other  adequate  remedy. 
5 
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We  may,  then,  safely  assert,  that  "  prohibition  "  is  an  extra- 
ordinary writ,  only  to  be  resorted  to  when  its  exercise  is  ne- 
cessary to  give  a  general  superintendence  and  control  of  inferior 
jurisdictions  ;  never  to  be  resorted  to,  except  in  cases  of  usur- 
pation or  abuse  of  power,  and  not  then,  unless  other  remedies 
are  ineffectual  to  meet  the  exigencies  of  the  case.  Some  of 
the  adjudged  cases  go  so  far  as  to  assert,  that  the  writ  will 
not  be  issued  in  any  case,  until  the  party  who  complains  of 
the  abuse  of  power  shall  have  sought  redress  in  the  inferior 
court,  and  failed  to  obtain  it. — See  McMeecher,  Ex  parte, 
supra. 

On  this  question,  we  prefer,  for  the  present,  to  remain  un- 
committed, further  than  may  be  inferred  from  the  case  of 
Smith,  supra. 

The  relation  in  this  case  sets  forth,  first,  that  the  fiat  for 
injunction  was  granted  by  the  judge  of  the  city  court  of  Mo- 
bile, and  that  he  had  no  authority  to  grant  such  order  ;  sec- 
ondly, that  the  State  of  Alabama  is  not  liable  to  be  sued  in 
the  chancery  court.  Other  objections  were  urged  in  argu- 
ment, but  they  are  not  of  a  character  to  be  considered  in  this 
proceeding.  Our  power  under  this  application  is  confined  to 
the  inquiry,  has  the  inferior  tribunal  assumed  to  act  upon  a 
raatter,  or  upon  the  rights  of  a  party,  that  could  not  be  deter- 
mined, or  proceeded  against  in  that  forum?  Unless  one  or 
the  other  of  these  inquiries  can  be  answered  affirmatively,  our 
'investigations  are  at  an  end.  The  bill  may  abound  in  imper- 
fections, may  be  fatally  wanting  in  necessary  averments,  or 
may  be  instituted  in  a  district  in  which  the  defendants  were 
not  liable  to  be  sued.  These,  if  they  exist,  are  proper  mat- 
ters of  defense,  and  cannot  be  reached  by  this  extraordinary 
process. 

2.  Another  view  of  this  case,  we  do  not  feel  at  liberty  to 
overlook.  This  this  an  application  for  a  writ  of  prohibition 
to  the  Hon.  Wade  Keyes,  chancellor  of  the  southern  division 
of  Alabama.  The  relation  complains,  that  Hon.  A.  McKin- 
stry,  judge  of  the  city  court  of  Mobile,  made  the  order,  grant- 
ing the  injunction.  It  does  not  appear  that  Chancellor  Keyes 
has  made  any  order  in  the  premises,  or  done  any  act,  showing 
that  he  entertains,  or  will  entertain  the  cause.  For  aught 
that  we  can  know,  on  a  proper  application  to  him,  he  may 
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either  dissolve,  or  so  modify  the  injunction,  as  to  leave  nothing 
of  which  the  relators  will  complain.  We  are  asked  to  pro- 
hibit him  from  entertaining,  or  proceeding  in  a  cause,  in  the 
absence  of  any  averred  fact  or  circumstance,  connecting  him 
actively  with  the  proceedings  complained  of.  The  motion 
must  be  denied  on  this  ground  alone. 

If  it  be  true  that  Judge  McKinstryhasno  authority  to  grant 
writs  of  injunction,  or  that  the  State  canno-t  be  sued  in  the 
chancery  court,  the  chancellor  should  have  the  opportunity  of 
passing  upon  those  questions,  and  thus  making  them  his  acts, 
before  we  can  feel  at  liberty  to  assume  control  over  him.  In 
other  words,  he  must  either  act,  or  manifest  an  intention  to 
act,  before  we  can  be  required  to  control  his  action* 

Here  this  opinion  might  close,  but  we  will  proceed  to  pro- 
nounce upon  the  other  questions  presented  above. 

3.  We  do  not  entertain  a  doubt  that  the  judge  of  the  city 
court  of  Mobile  was,  and  is,  authorized  to  "  issue  writs  of  in- 
junction," to  be  operative  in  Mobile  county.    The  first  sec- 
tion of  the  act  "  to  define  the  jurisdiction  of  the  city  court  of 
Mobile,"  approved  Feb'y  7,  1852,  declares  that  "  the  judge  of 
said  court  shall  have  the1  same  powers,  and  perform  the  same 
duties,  in  Mobile  county,  as  the  judges  of  the  circuit  courts 
of  this  State  now  have,  or  may  hereafter  be  invested  with." 
This  language  is  very  comprehensive,  and  explicit ;  and  to 
enable  us  to  determine  the  powers  of  the  judge  of  the  city 
court,  we  have  but  to  ascertain  the  "  powers"  and  "  duties" 
which  the  judges  of  the  circuit  courts  "  have  "  and  "  perform. " 
The  constitution  of  the  State  of  Alabama  (Art.  V,  §  8)  con- 
fers the  power  on  the  "judges  of  the  several  circuit  courts  to 
issue  writs  of  injunction,  returnable  into  the  courts  of  chan- 
cery." 

4.  It  is  contended  for  the  relators,  that  the  act  of  Feb'y  7, 
1852,  enlarging  the  powers  and  jurisdiction  of  the  city  court  of 
Mobile  and  its  judge,  is  but  a  reference  statute,  and  that  such 
statutes  embrace  only  the  general,  not  the  particular  powers. 
We  admit  the  principle  in  a  proper  case,  but  cannot  assent  to 
the  use  sought  to  be  made  of  it.     The  power  to  "  issue  writs 
of  injunction,  returnable  into  the  courts  of  chancery,"  is  one 
of  the  few   grants,   which  the  framers  of  the  constitution 
esteemed  of  importance  sufficiently  enduring,  to  justify  its 
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incorporation  into  the  organic  law.  This  must  certainly  be 
regarded  as  one  of  the  general  powers  of  the  judges  of  the 
circuit  courts. 

5.  It  is  urged  in  this  case  that,  even  under  this  construc- 
tion, the  judge  of  the  city  court  had  no  authority  to  grant  the 
injunction  as  against  the  defendants  who  reside  without  the 
limits  of  Mobile  county  ;  his  power  being  confined  to  that 
county.     The  fault  of  the  argument  consists  in  the  supposi- 
tion, that  power  was  executed  beyond  the  limits  of  Mobile 
county.     The  bill  was  filed  in  that  county,  and  the  judge  did 
nothing  more  than  to  grant  a  fiat,  directed  to  the  register  of 
the  chancery  court  of  the  first  district  ;  the  court  for  which 
district  is  by  law  established,  and  holds  its  sessions,  in  said 
county.     This  he  had  power  to  do,  but  could  grant  no  such 
order  in  any  case  pending  in  a  court  not  holden  in  Mobile 
county. 

6.  Whether  a  State  or  sovereignty  could,  at  the  common 
law,  and  without  the  aid  of  statute,  be  sued  in  its  own  courts, 
•is  a  question  not  free  from  difficulty.     In  the  Magdalen  Col- 
lege case,  6  Rep.  67,  the  doctrine  settled  goes  very  far  to  show 
that,  when  a  contest  as  to  mere  property  rights  springs  up  be- 
tween the  king  and  a  subject,  the  king  is  as  much  under  the 
law  as  the  subject  is  ;  and  it  is  said,  the  same  rule  prevails, 
whether  he  claim  the  property  as  king,  or  in  his  private  ca- 
pacity.    In   Curran  v.  The  State  of  Arkansas,  15.  How.  S. 
C.  R.  304-309,  it  is  said,  that  a  State,  by  engaging  in  a  con- 
tract, lays  down  its  sovereignty,  so  far  as  respects  the  partic- 
ular transaction.     See,  also,  an  elaborate  view  of  this  ques- 
tion, in  the  same  case,  7  Eng.  (Ark.)  Rep.  321  ;  and  see  the 
authorities  on  the  briefs  of  the'counsel  in  that  case.     State 
of  Miss.  v.  Johnson,  3  Cush.  (Miss.)  625. 

On  the  other  hand,  the  doctrine  is  asserted  in  many  ad- 
judged cases,  that  a  sovereign  State  cannot  be  summoned  to 
the  bar  of  its  own  tribunals,  except  as  the  law  may  expressly 
provide.— Delafield  v.  State  of  Illinois,  2  Hill's  N.  Y.  169  ; 
Garr  v.  Bright,  1  Barb.  Ch.  Rep.  157  ;  Hosner  v.  Young, 
1  Texas,  764-769;  Nathan  v.,Com.  of  Va,,  1  Dallas,  (Penn.)  78. 

In  the  case  in  6  Rep.  67,  the  sovereign  was  not  a  party  to 
the  proceedings  ;  and  hence  that  case  is  not  an  authority  di- 
rectly on  the  point,  that  a  suit  could  have  been  maintained 
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against  him.  So,  the  case  in  15th  How.  Sup.  Ct.  rests  the  ju- 
risdiction on  the  fact,  that  the  supreme  court  of  Arkansas  had 
decided,  that  the  suit  in  that  case  was  rightly  brought  against 
the  State  ;  the  question,  as  it  is  there  said,  being  one  of  local 
law,  depending  on  the  constitution  and  statutes  of  the  State. 
So,  in  most  of  the  cases  which  assert  the  doctrine  that  States 
or  sovereignties  cannot  be  sued,  the  question  either  did  not 
arise  directly,  or  arose  in  relation  to  some  other  State  than 
that  in  whose  court  the  suit  was  pending.  The  case  of  Hos- 
ner  v.  Young,  supra,  carried  the  doctrine  further  than  any 
other  adjudged  case  which  has  fallen  under  our  observation. 

In  the  State  v.  Curran,  the  right  to  sue  the  State  is  based 
on  a  very  liberal  construction  of  the  statute  of  Arkansas. 

Under  the  English  chancery  system,  the  practice  seems  to 
have  prevailed,  when  the  interests  of  the  government  were 
involved  in  the  litigation,  of  making  the  attorney-general  a 
party,  because  he  was  the  proper  public  officer  of  the  govern- 
ment.—Story's  Eq.  PL,  §  222  ;  Cooper's  Eq.  PL  22  ;  Mitf. 
Eq.  PL  21-2,  and  authorities  cited.  We'have  found  no  case 
in  which  that  government  was  directly  made  a  party. 

The  constitution  of  the  State  of  Alabama  (Art.  VI,  §  9) 
provides,  that  "  the  general  assembly  shall  direct  by  law,  in 
what  manner,  and  in  what  courts,  suits  may  be  brought  against 
the  State."  The  Code,  (§  2138,)  obeying  this  constitutional 
injunction,  has  directed  that  "  a  citizen  of  this  $tate,  or  do- 
mestic corporation,  may  bring  suit  against  the  State  of  Ala- 
bama, in  the  circuit  court  of  the  county  in  which  he  resides, 
or  in  which  such  corporation  is  located  ;  which  must,  in  all 
respects,  be  governed  by  the  same  rules  as  suits  between  in- 
dividuals." Section  2139  directs  how  and  by  whom  the  inter- 
est of  the  State  is  to  be  represented  ;  and  section  2140,  how 
judgment,  if  rendered  against  the  State,  is  to  be  satisfied. 

The  legislature  having  thus  complied  with  the  requirements 
of  the  constitution,  and  directed  that  suits  "  may  be  brought 
against  the  State  in  the  circuit  court,"  the  writer  of  this  opin- 
ion is  satisfied  that  we  have  no  power  to  disregard  their  di- 
rection ;  and  that  a  suit  brought  against  the  State  in  any  other 
court,  is  without  authority.  To  hold  otherwise  would  be  to 
violate,  not  to  obey  the  law. — Gedney  v.  Inhabitants  of 
Tewksburv.  3  Mass.  307. 
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It  is  argued,  that  this  construction  will  lead  to  great  incon- 
venience, and  may  result  in  a  denial  of  justice  to  this  class  of 
litigants.  This  argument  may  force  on  us  the  duty  of  indulg- 
ing all  reasonable  intendments  in  furtherance  of  the  remedy 
provided,  but  will  not  justify  a  palpable  disregard  of  the 
statute.  If  a  remedy  be  needed,  it  must  be  sought  elsewhere. 

It  is  not  for  us  to  define,  in  this  proceeding,  the  extent  of 
jurisdiction  conferred  on  the  circuit  courts,  over  suits  against 
the  State.  Nor  can  we  now  decide  whether  the  complainants 
below  have  any,  and  what  redress  ;  or  whether,  if  they  have 
been  wronged  and  seek  redress,  the  State  is  a  necessary  party 
to  such  proceedings.  The  entire  merits  of  the  controversy, 
and  the  forum  for  its  adjustment,  save  as  herein  decided, 
must  be  left  open  for  consideration,  when  they  shall  be  prop- 
erly brought  before  us. 

For  the  reasons  above  set  forth,  the  writ  of  prohibition  is 
refused. 

On  the  question,  whether  the  State  of  Alabama  can  be  sued 
in  chancery,  my  brothers  prefer  to  remain,  and  therefore  do 
remain,  uncommitted. 


JOHNSON  vs.  THE  STATE. 

[INDICTMENT  FOR  OBTAINING  MONEY  UNDER  FALSE  PRETENSES.] 

•  1.  Joinder  of  different  offenses. — Obtaining  money  under  false  pretenses,  and  lar- 
ceny from  the  person,  being  offenses  of  the  same  general  nature,  belonging 
to  the  same  family  of  crimes,  and  punishable  in  the  same  manner,  though 
with  different  degrees  of  severity,  may  be  joined,  in  different  courts,  in 
the  same  indictment. 

2.  Exception,  when  necessary. — The  refusal  of  the  court  to  require  the  solicitor. 
on  motion  of  the  defendant,  to  elect  on  which  count  in  the  indictment  he 
would  proceed,  will  not  be  revised  by  the  appellate  court,  when  no  objec- 
tion or  exception  was  reserved  to  it. 

3.  Evidence  against  conspirators. — Where  a  privity  and  community  of  design  has 
been  established,  the  acts,  declarations,  and  conduct  of  any  one  of  the  as- 
sociates, in  furtherance  of  their  common  purpose,  are  admissible  evidence 
against  the  others. 
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4.  Competency  of  evidence,  when  shown. — If  evidence  is  improperly   admitted  by 
the  court  before  the  proper  predicate  has  been  laid  for  its  reception,  the 
error  is  cured  by  the  subsequent  introduction  of  the  preliminary  proof. 

5.  Evidence  admissible  to  prove  fraudulent  intent. — It  being  shown  that  the  propc- 
cutor's  money  was  borrowed  by  an  accomplice  of  the  prisoner,  to  stake  on 
a  pretended  bet  with  him;  that  the  prisoner,  claiming  to  have  won  the  bet. 
seized  the  money,  and  went  away  with  it;  and  that  his  accomplice  then  gave- 
the  prosecutor  a  fictitious  bank  check  for  a  large  amount,  which  was  re- 
fused payment  on  presentation, — held,  that  the  evidence  in  relation  to  the 
check  was  admissible,  as  tending  to  prove  the  fraudulent  intent  of  the  pris- 
oner and  his  accomplice. 

FROM  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  ALEX.  McKiNSTRY. 

THE  indictment  in  this  case  was  against  Wm.  R.  Johnson 
and  one  Anderson,  and  contained  three  counts  ;  the  first  two 
for  obtaining  money  under  false  pretenses  from  one  J.  R. 
Thomas,  and  the  third  for  larceny  from  the  person.  Johnson 
being  alone  on  trial,  demurred  to  the  indictment,  "on  the 
ground  that  two  distinct  felonies  were  charged  in  it";  but  the 
court  overruled  his  demurrer. 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "the  State 
offered  one  J;  R.  Thomas  as  a  witness,  who  testified,  tbat  one 
Anderson  (who  is  named  in  the  indictment)  introduced  him- 
self to  witness  at  a  steamboat  about  the  wharf,  and  he  thus 
became  acquainted  with  him;  that  soon  after  their  acquain- 
tance, he  was  walking  with  said  Anderson  along  one  of  the 
streets,  in  consequence  of  Anderson's  invitation,  and  was  in 
conversation  with  him.  The  solicitor  then  asked  the  witness, 
what  Anderson  said  in  regard  to  himself,  the  place  he  came 
from,  his  occupation,  &c.;  to  which  question  the  defendant 
objected,  because  it  was  irrelevant,  and  because  the  declara- 
tions of  Anderson  could  not  be  evidence  against  him,  without 
first  showing  some  connection  or  communication  between 
them.  The  court  overruled  the  objection,  and  the  defendant 
excepted." 

"The  said  Anderson  then  testified,  among  other  things, 
none  of  which  were  illegal  or  improper  as  evidence,  that 
after  some  conversation  with  said,  Anderson,  they  met  the 
defendant,  Johnson,  who  was  a  stranger,  and  whom  he  had 
never  before  seen;  that  Anderson  and  Johnson  entered  into 
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some  conversation,  not  particularly  noticed  by  witness,  but 
he  heard  Anderson  ask  Johnson  if  he  lived  here,  to  which 
the  latter  answered,  that  he  did  not, — that  he  was  an  agent  for 
some  company  that  manufactured  some  balls,  or  shells,  (one 
of  which  he  had  with  him,  and  which  he  produced  and  exhib- 
ited to  them,  remarking  at  the  time  that  there  was  a  paper 
inside  of  it);  that  Anderson  then  took  the  ball,  and,  while  he 
was  examining  it,  Johnson  went  away  a  short  distance;  that 
Anderson,  after  opening  the  ball,  took  out  the  paper,  and 
threw  it  down,  proposing  to  witness  that  they  should  bet 
with  Johnson  that  there  was  no  paper  in  the  ball;  that  witness 
declined  this,  on  the  ground  that  he  never  bet  anything;  that 
when  Johnson  returned,  he  and  Anderson  made  a  bet  about 
the  paper  being  in  the  ball,  Anderson  putting  up  his  watch; 
that  Anderson  then  asked  witness  to  let  him  have  all -the 
money  he  had,  that  he  might  bet  with  Johnson, — saying,  that 
he  would  refund  it  again,  that  he  was  sure  that  he  would  win, 
and  that  witness  should  not  suffer  if  he  lost  the  bet;  that 
witness  then  took  out  his  purse,  which  contained  §180,  which 
Anderson  then  took;  that  he  did  not  see  Johnson  put  up  or 
have  any  money;  that  Anderson  was  talking  to  witness,  imme- 
diately before  this,  in  a  low  tone,  and  it  seemed  to  him  that 
he  had  not  altogether  his  senses  or  natural  feelings  about 
him;  that  after  the  bet  was  made,  and  after  Anderson  had 
got  the  money,  the  ball  was  opened,  and  Johnson  claimed 
that  he  had  won  the  watch  and  money,  and  seized  them  and 
went  off;  that  Anderson  then  produced  a  paper,  and  handed 
it  to  witness,  telling  him  that  it  was  a  check  on  the  Bank  of  Mo- 
bile, for  $3,980,  that  he,  need  not  be  afraid  of  losing  anything, 
and  that  he  (A.)  was  going  off  in  pursuit  of  the  man  who  had 
his  watch,  which  he  was  determined  to  get  back  again;  that 
Anderson  then  left  him,  and  ran  after  Johnson,  and  he  had 
not  since  seen  him.  The  paper,  which  was  produced,  was  a 
check  on  the  Bank  of  Mobile,  for  $3,980,  signed  by  fictitious 
persons.  The  defendant  then  moved  to  exclude  from  the 
jury  the  testimony  in  regard  to  the  check,  because  it  was  sub- 
sequent to  the  getting  of  the  money,  and  formed  no  part  of 
the  inducement  to  witness  to  part  with  the  money,  and  was 
irrelevant;  which  motion  the  court  overruled,  and  the  defend- 
ant excepted. 
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"The  State  then  offered  as  a  witness  H.  Maury,  the  marshal 
of  the  city,  who,  after  testifying  as  to  the  defendant's  arrest, 
was  asked  by  the  solicitor  if  he  had  not  presented  said  check 
to  the  Bank  of  Mobile  for  payment,  and  if  it  had  not  been 
refused;  to  which  the  defendant  objected,  because  the  evidence 
was  hearsay,  because  it  was  not  the  best  evidence  of  a  refusal 
of  payment,  and  because  it  was  irrelevant.  The  objection 
was  overruled,  and  the  defendant  excepted.  The  witness 
then  stated,  that  he  knew  no  such  person  as  the  names  pur- 
porting to  be  signed  to  the  check,  and  that  he  believed  the 
names  were  fictitious,  and  represented  no  real  person;  that  he 
presented  the  same  to  the  Bank,  and  was  not  paid;  and  that 
he  received  the  check  from  Thomas,  and  it  was  the  same 
spoken  of  by  him. 

"After  the  evidence  was  closed,  the  defendant's  counsel 
moved  the  court,  that  the  solicitor  be  required  to  select  on 
which  count  or  counts  in  the  indictment  he  would  proceed,  as 
the  charges  in  the  first  two  and  in  the  third  were  incompat- 
ible, according  to  the  allegations  of  the  indictment  and  the 
proof;  which  motion  was  refused, — the  presiding  judge  saying, 
that  the  difficulty  would  be  corrected  by  him  by  instructing 
the  jury;  and  the  solicitor  saying,  that  he  would  only  ask  the 
jury  to  find  a  verdict  upon  one  count.  The  court  charged 
the  jury,  among  other  things,  as  to  what  was  necessary  in  law 
to  constitute  the  offenses  of  larceny  and  getting  money  under 
false  pretenses,  and  instructed  them,  that  if  they  believed  the 
prisoner  guilty  of  larceny  only,  they  might  so  find  him  under 
the  third  count,  and  that  if  they  believed  the  proof  was  suffi- 
cient as  to  the  false  pretenses,  they  might  find  him  guilty 
under  either  the  first  or  second  count;  to  which  charge  the 
defendant  excepted." 

The  jury  having  found  the  defendant  "guilty  as  charged  in 
the  indictment,"  he  moved  in  arrest  of  judgment,  1st,  because 
the  first  two  counts  did  not  charge  any  offense  punishable  by 
law;  2dly,  because  the  first  two  counts  were  inconsistent  with 
the  third;  3dly,  because  the  verdict  of  the  jury  was  general, 
and  therefore  no  judgment  could  be  rendered  on  it;  and, 
4thly,  because  the  verdict  did  not  find  the  value  of  the  prop- 
erty, nor  whether  it  was  obtained  by  false  pretenses  or 


66  ALABAMA. 


Johnson  v.  The  State. 


larceny.     The  court  overruled  the  motion;  and  sentenced  the 
defendant  to  five  years  imprisonment  in  the  penitentiary. 

WM.  BOYLES,  D.  C.  ANDERSON,  and  B.  LABUZAN,  for  the 
prisoner. — 1.  The  demurrer  to  the  indictment  should  have 
been  sustained.  Two  distinct  felonies,  for  which  the  law  has 
provided  different  punishments,  cannot  be  joined  in  the  same 
indictment,  though  in  different  counts. — Arch.  Cr.  PI.  72; 
11  Geo.  R.  230;  14  Sra.  &  Mar.  R.  120;  2  McCord,  257; 
7  Blackf.  188;  2  Carter's  (Indiana)  R.  95;  Rich.  260;  8  Blackf. 
489;  8  Ala.  231;  22  ib.  12,  18;  8  Wend.  203;  9  ib.  193: 
1  Moody's  C.  C.  237,  277. 

2.  The  court  erred,  in  admitting  the  evidence  in  regard  to 
the  check  left  by  Anderson  with  the  prosecutor.     It  was  no 
part  of  the  original  transaction,  was  no  inducement  to  the 
prosecutor  to  part  with  his  money,  and  was  never  used  by  the 
prosecutor. 

3.  The  solicitor  should  have  been  required,  on  the  defend- 
ant's motion,  to  elect  on  which  count  of  the  indictment  he 
would  proceed.— Roscoe's  Cr.  Ev.  231;  1  Moody's  C.  C.  234; 

I  Moody  &  R.  71;  8  Wend.  203;  8  N.  H.  163. 

4.  The  court  erred,  also,  in  overruling  the  motion  in  arrest 
of  judgment.     When  two  or  more  distinct  offenses,  punished 
differently,  are  charged  in  different  counts  in  an  indictment, 
a  general  verdict  of  guilty  is  bad  for  uncertainty,  and  does 
not  authorize  a  judgment  of  conviction  under  either  count. 

II  Clarke  &  F.  155;  Campbell  v.  Regina,  63  E.  C.  L.  799; 
14  Sm.  &  Mar.  125;  1  Strobh.  455;  11  Geo.  231;  2  McCord, 
257;  7  Blackf.  186;  9  Wend.   196;  1  Mason,  170;  3  Grattan, 
616;  1  Spencer,  414. 

M.  A.  BALDWIN,  Attorney-General,  contra. — 1.  The  demur- 
rer to  the  indictment,  and  the  motion  in  arrest  of  judgment, 
bring  up  the  same  question.  Distinct  offenses  may  be  included 
in  the  same  indictment,  in  several  counts,  when  they  are  of 
the  same  general  nature,  and  the  mode  of  trial  and  nature  of 
the  punishment  are  the  same,  though  punished  with  different 
degrees  of  severity. — Carlton  v.  Commonwealth,  5  Metcalf, 
532;  The  People  v.  Baker,  3  Hill,  159;  Lilly  v.  The  State. 
3  Missouri,  10;  Frazier  v.  The  State,  5  ib.  536;  McGregg  v. 
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The  State,  4  Blackf.  101;  Campbell  v.  The  State,  9  Yerger, 
335;  Commonwealth  v.  Gillespie,  7  Serg.  &  R.  469;  The  State 
v.  Pile,  5  Ala.  73;  United  States  v.  Peterson,  1  Woodbury 
&  M.  318;  1  Chitty's  Criminal  Law,  253. 

2.  If  the  evidence  sustains  any  one  of  the  counts,  the  jury 
may  find  a  general  verdict. — People  v.  Olcott,  2  John.  Cas. 
311;  United  States  v.  Peterson,  1  Woodbury  &  M.  318,  and 
authorities  there  cited. 

RICE,  C.  J. — Obtaining  any  personal  property  from 
another,  exceeding  twenty  dollars  in  value,  by  false  pretenses, 
with  intent  to  defraud  him,  is,  in  this  State,  a  felony,  and 
punishable  by  imprisonment  in  the  penitentiary,  not  less  than 
two,  nor  more  than  five  years. — Code,  §§  3071,  3142.  The 
crime  of  larceny,  when  committed  by  stealing  from  the  person 
of  another,  is  also  a  felony,  and  punishable  by  imprisonment 
in  the  penitentiary,  not  less  than  three,  nor  more  than  six 
years.— Code,  §  3172. 

These  offenses  are  included  in  the  indictment,  in  distinct 
counts,  and  are  alleged  to  have  been  committed  by  the  defend- 
ant; and  because  they  are  thus  set  forth,  the  defendant  demurs 
to  the  indictment  as  a  whole,  and  in  support  of  his  demurrer 
contends  that  there  is  a  misjoinder  of  counts. 

We  think  the  authorities  justify  us  in  holding,  that  two 
offenses,  committed  by  the  same  person,  may  be  included  in 
the  same  indictment,  in  different  counts,  where  they  are  of  the 
same  general  nature,  and  belong  to  the  same  family  of  crimes, 
and  where  the  mode  of  trial  and  nature  of  the  punishment 
are  also  the  same,  although  they  may  be  punishable  with 
different  degrees  of  severity. — The  King  v.  Johnson,  3  Maule 
&  Selwyn,  550;  tVaterman's  Arch.  Cr.  PI.  94,  95,  and  notes; 
The  State  v.  Haney,  2  Dev.  &  Batt.  Rep.  390;  State  v.  Wil- 
liams, 9  Iredell,  140;  Carlton  v.  The  Commonwealth,  5  Mete. 
R.  532;  Josslyn  v.  The  Commonwealth,  6  ib.  236;  Kane  v. 
The  People,  8  Wend.  R.  203;  The  People  v.  Rynders,  12  ib. 
425;  The  United  States  v.  Peterson,  1  Woodbury  &  Minot's 
Rep.  305. 

The  offenses  described  in  the  several  counts  of  the  indict- 
ment in  this  case,  are  certainly  of  kindred  character.  They 
belong  to  "the  same  family  of  crimes";  and,  under  the  rule 
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above  announced,  may  be  joined  in  the  same  indictment,  in 
several  counts.  Such  joinder  constitutes  no  ground  for  a 
demurrer  to  the  indictment,  nor  for  a  motion  in  arrest  of 
judgment. 

We  cannot  revise  the  refusal  of  the  motion  made  by  defend- 
ant, "to  require  the  solicitor  to  select  on  which  count  or  counts 
of  the  indictment  he  would  proceed."  If  there  be  no  other 
reason  why  we  will  not  revise  that  refusal,  it  is  enough  that 
no  objection  or  exception  was  made  or  taken  to  that  ruling 
of  the  court. — Gager  v.  Gordon,  at  the  present  term. 

No  man  can  be  criminally  affected  by  the  acts  or  declara- 
tions of  a  stranger;  but,  where  a  privity  and  community  of 
design  has  been  established,  the  acts,  declarations,  and  conduct 
of  all  the  associates,  in  furtherance  of  their  common  unlawful 
purpose,  are  evidence  against  each  of  them.  It  may  be  admit- 
ted, that,  for  want  of  evidence  of  such  privity  and  community 
of  design,  the  declarations  of  Anderson  were  not  admissible, 
at  the  time  they  were  admitted  by  the  court;  but  conceding  this 
to  be  so,  yet  immediately  afterwards,  and  during  the  trial, 
sufficient  evidence  of  such  privity  and  community  of  design 
was  introduced,  and  this  cured  the  error  of  admitting  the 
declarations  of  Anderson,  and  made  them  clearly  admissible. 
Lawson  v.  The  State,  20  Ala.  Rep.  65. 

It  was  material  to  prove  an  intent  on  the  part  of  the 
defendant  and  Anderson,  to  defraud  the  prosecutor,  Thomas, 
in  obtaining  from  him  his  property.  Evidence  of  privity 
and  a  community  of  design  between  the  defendant  and 
Anderson  having  been  introduced,  as  well  as  the  circumstan- 
ces under  which  Thomas  had  been  deprived  by  their  joint 
performances  of  his  property,  the  evidence  in  relation  to  the 
check  and  the  refusal  of  the  Bank  to  pay  it,  certainly  tended 
to  prove  the  fraudulent  intent  on  the  part  of  the  defendant 
and  his  associate,  Anderson,  and  was  very  properly  admitted. 

The  authorities  cited  in  the  third  paragraph  of  this  opinion 
show,  that  there  is  no  error  in  the  charge  of  the  court,  nor 
in  overruling  the  motion  in  arrest  of  judgment.  Whether 
the  jury  ought  to  have  found  the  defendant  guilty  on  all  the 
counts,  as  they  have  done,  is  a  question  with  which  we  have 
nothing  to  do.  We  do  not  revise  their  action  in  that  partic- 
ular. We  have  discharged  our  duty  by  revising  the  action 
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and  rulings  of  the  court.  And  in  the  discharge  of  that  duty 
we  find  no  error  which  entitles  the  defendant  to  a  reversal 
of  the  judgment  of  the  court  below.  That  judgment  is 
affirmed,  and  the  sentence  pronounced  in  the  court  below 
must  be  carried  into  execution. 


Ex  PARTE  GRANTLAND. 

[MOTION  FOR  MANDAMUS  TO  COMPEL  DISCOVERY  AT  LAW.] 

1.  Whether  •mandamus  lies  to  compel  discovery  at  law. — When  a  party  to  whom  in- 
terrogatories are  propounded  in  aid  of  an  action  at  law,  refuses  to  answer 
them,  and  the  court  refuses,  oa  motion,  to  require  him  to  answer,  mandamus 
will  not  lie  to  compel  him  to  answer  them,  if  the  evidence  sought  to  be 
elicited  is  irrelevant;  whether  it  would  lie  in  any  case,  gucere. 

2.  Relevancy  of  evidence  to  prove  admission  of  indebtedness. — In  an  action  to  recover 
for  services  rendered,  the  fact  that  the  defendant  inserted,  in  a  will  execu- 
ted after  the  rendition  of  the  alleged  services,  a  clause  to  the  effect,  that 
he  gave  plaintiff  certain  property  on  condition  that  he  would  set  up  no 
claim  against  his  estate  after  his  death,  is  irrevelant  evidence:  it  contains 
neither  an  admission,  nor  any  circumstance  tending  to  show  an  admission, 
of  any  indebtedness  past  or  present;  but  is,  at  most,  an  offer  to  purchase 
peace. 

MOTION  for  a  mandamus  to  the  Circuit  Court  of  Madison, 
Hon.  JOHN  E.  MOORE  presiding,  to  require  that  court  to 
compel  an  answer  to  certain  interrogatories  in  aid  of  a  dis- 
covery at  law;  which  the  party  to  whom  they  were  propounded, 
declined  to  answer,  on  the  ground  that  they  were  impertinent 
and  irrelevant,  and  he  therefore  demurred  to  them;  and 
which  the  court  refused,  on  motion,  to  compel  him  to  answer. 
The  plaintiff  in  the  action,  by  whom  the  interrogatories  were 
propounded,  excepted  to  the  ruling  of  the  court  on  his  motion; 
and  the  record  of  the  proceedings  is  made  a  part  of  his 
present  application. 

ROBINSON  &  JONES,  for  the  motion. — The  interrogatories 
which  the  defendant  below  refused  to  answer,  assumed  that 
he,  in  the  lifetime  of  plaintiff's  intestate, had  made  a  will,  by 
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one  clause  of  which  he  had  given  said  intestate  certain  prop- 
erty, in  consideration  of  services  rendered,  upon  condition 
that  said  intestate  would  set  up  no  claim  against  his 
estate  for  such  services;  and  these  services  are  the  foundation 
of  the  action.  It  is  not  contended,  that  such  a  clause  in  a 
will  would  be  operative  to  pass  any  right  to  the  property,  or 
be  a  foundation  for  any  right  of  action;  but  it  is  insisted,  that 
it  is  competent  evidence,  as  an  admission  by  defendant  that 
the  services  had  been  previously  rendered  for  him  by  the 
intestate,  and  that  he  then  owed  for  them. — Jennings  v. 
Blocker's  Adm'r,  25  Ala.  415-22;  Jordan's  Adm'r  v.  Hubbard 
and  Wife,  26  Ala.  433.  If  the  defendant  had  said  to  the 
attorney  who  wrote  the  will,  'I  owe  Grantland  for  services 
rendered;  insert  a  clause  giving  him  $10,000  for  them,  but 
upon  condition  that  he  brings  forward  no  claim  for  them 
against  my  estate,'  this  would  surely  be  competent  evidence 
as  an  admission;  and  the  fact  that  the  clause  was  inserted, 
instead  of  weakening  the  effect  of  it  as  evidence,  would  add 
to  its  force.  Such  a  direction  could  not  be  proved  by  the 
attorney  to  whom  it  was  made,  because  it  would  fall  within 
the  protection  afforded  to  confidential  communications;  but 
the  defendant  himself  can  claim  no  such  exemption. — 1  Story's 
Eq.  PI.  §  599;  1  Dan.  Ch.  Pr.  638. 

WALKER,  CABANISS  &  BEICKELL.  contra. 

STONE,  J. — If  the  testimony  sought  to  be  elicited  by  the 
several  interrogatories  to  which  the  demurrer  was  sustained, 
is  not  relevant  to  some  one  of  the  issues,  the  motion  for 
mandamus  must  be  overruled. 

The  action,  in  aid  of  which  the  interrogatories  were  filed, 
was  brought  by  petitioner,  as  administrator  of  Walter  Grant- 
land,  against  Nicholas  Lewis.  The  complaint  contained 
several  counts;  for  work  and  labor  done,  for  negro  hire,  on  an 
account  stated,  for  money  had  and  received,  for  money  lent, 
and  for  money  paid.  The  defendant  pleaded  non  assumpsit, 
set-off,  and  the  statute  of  limitations  of  three  and  six  years. 

The  interrogatory  numbered  120  is  the  one  which  discloses 
the  object  in  propounding  the  series  from  119  to  127,  inclu- 
sive. Its  language  is:  "In  some  one  or  more  of  said  wills. 
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did  you  insert  a  clause  in  favor  of  said  Grantland,  to  the 
effect,  that  you  gave  him  negroes  and  money,  upon  condition 
that  he  would  set  up  no  claim  against  your  estate  after  your 
death?" 

To  test  the  pertinency  of  this  question,  let  us  suppose  it  to 
be  answered  affirmatively.  Would  the  proof  be  relevant  to 
any  one  of  the  issues  ?  We  think  not.  It  contained  neither 
an  admission,  nor  any  circumstance  tending  to  show  an 
admission,  of  any  indebtedness  past  or  present.  It  furnished 
no  fact  from  which  an  indebtedness  could  have  been  implied. 
It  was,  at  most,  an  offer  to  purchase  the  peace,  not  of  himself 
while  living,  but  of  his  estate  after  his  death.  This  was 
inadmissible  against  him  as  evidence. — See  Cowen  &  Hill's 
Notes  to  Phil.  Ev.,  part  1,  page  218. 

We  need  not,  and  do  not,  now  decide  that  mandamus  would 
lie  for  the  object  contemplated  in  this  proceeding.  We  have 
seen  that  the  circuit  court,  in  sustaining  the  demurrer  to  the 
interrogatories,  did  not  err;  and  the  writ  of  mandamus  is 
refused,  with  costs. 


Ex  PARTE  ROBBINS. 

[APPLICATION*  FOR  MANDAMUS  TO  COMPEL  DISMISSAL  OF  SUIT  BROUGHT  BY  NON- 
RESIDENT WITHOUT  GIVING  SECURITY  FOR  COSTS.] 

1.  Security  for  costs  must  be  given  in  suit  commenced  by  attachment. — A  suit  commenc- 
ed by  attachment,  by  a  non-resident,  is  within  the  statute  (Code,  §  2396) 
which  requires  security  for  the  costs  to  "  be  endorsed  on  the  complaint,  or 
lodged  with  the  clerk,  previous  to  the  issue  of  the  summons." 

2.  When  motion  to  dismiss  for  u-ant  of  security  may  be  made. — A  motion  to  dismiss 
such  a  suit,  on  account  of  the  failure  to  give  security  for  the  costs,  may  be 
made  at  any  time  before  a  plea  is  filed,  or  judgment  rendered. 

3.  How  security  may  be  given  in  attachment  cases.— If  the  plaintiff,  in  such  case, 
wishes  to  sue  out  his  attachment  before  some  other  officer  than  the  clerk  of 
the  court  to  which  it  is  returnable,  he  may  annex  his  complaint  to  the  at- 
tachment, and  procure  security  for  the  costs  to  be  endorsed  on  the  complaint 
before  the  issue  of  the  writ. 
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4.  Mandamus  lies  to  compel  dismissal. — If  the  circuit  court  refuses,  on  motion,  to 
dismiss  a  suit  brought  by  a  non-resident  without  first  giving  security  for 
the  costs,  mandamus  lies  to  compel  its  dismissal. 

APPLICATION  for  a  mandamus  to  the  Circuit  Court  of  Cher- 
okee, Hon.  JOHN  E.  MOORE  presiding,  to  compel  the  dismis- 
sal of  a  suit  brought  by  Cunningham  &  Linton  against  Sam- 
uel W.  Bobbins.  The  transcript  of  the  proceedings  in  the 
primary  court,  which  is  made  an  exhibit  to  the  application, 
shows,  that  the  suit  was  commenced  by  original  attachment ; 
that  the  cause  was  continued  at  the  return  term  of  the  writ ; 
that  the  defendant  moved  the  court,  at  the  next  succeeding 
term,  to  dismiss  the  suit  on  account  of  the  plaintiffs'  failure 
to  give  security  for  the  costs,  and,  in  support  of  his  motion, 
proved  the  non-residence  of  the  plaintiffs,  and  their  failure  to 
give  security  for  the  costs  ;  and  that  the  court  overruled  the 
motion,  and  the  defendant  excepted. 

M.  J.  TITRNLEY,  for  the  motion. — 1.  The  statute  (Code, 
§  2396)  requires  security  for  the  costs,  "  in  all  actions  com- 
menced by,  or  for  the  use  of  a  non-resident ;"  and  gives 
(§  2399)  a  summary  judgment  against  the  surety,  in  the  event  of 
the  plaintiff's  failing  in  his  suit.  It  is  not,  in  terms,  limited 
to  suits  commenced  by  summons  and  complaint ;  and  suits 
commenced  by  attachment  are  certainly  within  its  terms, 
spirit,  and  intention.  If  there  were  any  doubt  as  to  its  con- 
struction, it  should  be  so  construed  as  to  embrace  all  cases 
within  the  mischief  intended  to  be  remedied. — Favers  v. 
Glass,  22  Ala.  621.  The  construction  placed  on  the  former 
statute,  and  on  section  2398  of  the  Code,  sustains  this  view. — 
Ala.  &  Tenn.  Railroad  Co.  v.  Harris,  25  Ala.  232 ;  Smith, 
Bright  &  Jones  v.  Hobson,  11  Ala.  434. 

2.  The  attachment  bond  cannot  be  held  sufficient  security 
for  the  costs,  for  its  condition  (Code,  §  2507)  limits  the  sure- 
ty's liability  to  damages  only. 

3.  That  mandamus  is  the  proper  remedy  to  compel  the  dis- 
missal of  the  suit,  after  the  refusal  of  the  primary  court  to 
dismiss  it  on  motion,  see  Code,  §§  568,  2396  ;  ExparteLovfe, 
20  Ala.  330  ;  Brennan  v.  Harris,  20  Ala.  185  ;  Shadden  v. 
Sterling,  23  Ala.  518  ;  Ex  parte  King,  27  Ala.  387  ;  Ex  parte 
Cole,  28  Ala. 
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D.  W.  BAINE,  contra. — 1.  Mandamus  does  not  lie  to  com- 
pel the  dismissal  of  a  suit  for  want  of  security  for  costs. — Ex 
parte  City  Council  of  Montgomery,  24  Ala.  98  ;  Ex  parte 
Rowland,  26  Ala.  133. 

2.  The  motion  to  dismiss  the  suit  should  have  been  made 
at  the  first  term,  and  came  too  late  at  the  second  term. — Car- 
penter v.  Aldrich,  3  Mete.  58  ;  Trustees  v.  Walters,  12  111. 
158  ;  13  ib.  344  ;  2  Ark.  109  ;  1  ib.  248  ;  Jordan  v.  Hazard, 
12  Ala. 

3.  The  motion  should  have  been  verified  by  affidavit. — 
Hard  wick  v.  Campbell,  2  Eng.  120  ;  Cox  v.  Garvin,  1  ib.  431. 

4.  The  statute  does  not  apply  to  suits  commenced  by  at- 
tachment.   The  bond  is  sufficient  security. 

RICE,  C.  J.— In  the  Ala.  &  Tenn.  R.  R.  Co.  v.  Harris, 
25  Ala.  R.  232,  it  appeared  that  the  appellant  had  issued  a 
notice  against  the  appellee,  as  a  delinquent  stockholder,  under 
the  act  of  1847,  (Pamph.  Acts,  1847-8,  p.  268);  that  at  the 
trial  term  of  the  notice  and  motion,  the  defendant  therein 
moved  to  dismiss  the  proceeding,  because  security  for  the 
costs  had  not  been  given  before  the  issue  of  the  notice  ;  that 
the  plaintiff  at  the  same  time  moved  to  be  allowed  to  give 
security  at  that  time,  and  to  let  it  be  given  and  entered  nuncpro 
tune  ;  that  all  these  motions  were  heard  together  ;  and  that 
the  court  below  refused  to  allow  the  security  to  be  given,  and 
dismissed  the  case.  The  plaintiff  appealed  to  this  court,  and 
here  argued,  that  the  proceeding  was  not  a  suit,  within  the  mean- 
ing of  the  statute  which  requires  security  for  costs  to  be  given 
before  its  commencement.  This  court  overruled  that  argument, 
affirmed  the  judgment  of  the  court  below,  and  employed  the 
following  broad  expressions  :  "  The  object  [of  the  law  requir- 
ing security  for  costs]  was,  to  provide  effectually  for  all  costs; 
and  suits  in  which  judgment  is  obtained  on  notice  and  motion, 
are  as  much  within  the  intention  of  the  law,  as  those  commenced 
in  the  usual  mode  ;  every  reason  which  exists  as  to  th«  one, 
applies  with  the  same  force  to  the  other." 

Without  repudiating,  or  disregarding,  that  decision\and 
those  expressions,  it  is  impossible  to  hold,  that  a  suit  in  the 
name  of  a  non-resident,  commenced  by  attachment,  is  not  with- 
in the  intention  of  the  law  which  requires  security  for  costs 
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to  be  given  by  non-residents  before  commencing  suits.  Un- 
der the  influence  of  that  decision,  we  hold,  that  the  general 
rule  established  by  section  2396  of  the  Code,  is,  that  all  ac- 
tions commenced  in  a  court  of  law,  in  the  name  and  for  the 
use  of  a  non-resident,  without  security  for  costs,  must  be  dis- 
missed, on  motion  made  at  any  time  before  a  plea  is  filed  or 
judgment  rendered ;  but  that  no  suit  falls  within  that  general 
rule,  in  which  security  for  the  costs  has  been  either  endorsed 
on  the  complaint,  or  lodged  with  the  clerk,  before  the  issue  of 
the  leading  process  in  the  suit.  This  construction  best  an- 
swers the  intention  of  the  makers  of  the  Code. — See  Bacon's 
Abr.  (edition  of  1846),  vol.  9,  246-250. 

The  efficiency  of  the  remedy  by  attachment  is  not  destroy- 
ed by  the  sections  of  the  Code  as  above  construed.  A  non- 
resident, who  wishes  to  sue  out  an  attachment  before  some 
other  officer  than  the  clerk  of  the  court  to  which  he  wishes 
it  made  returnable,  can  easily  annex  his  complaint  to  the 
attachment,  and  procure  security  for  the  costs  to  be  endorsed 
on  the  complaint  before  the  issue  of  the  attachment.  When 
he  does  this,  his  suit  cannot  be  dismissed  on  motion,  for  want 
of  security  for  costs.  The  law  requires  him  either  to  do  this, 
or  to  lodge  security  for  the  costs  with  the  clerk,  before  he 
commences  his  suit  by  attachment. 

We  are  aware,  that  the  case  of  the  Ala.  &  Tenn.  R.  R. 
Co.  v.  Harris,  supra,  was  decided  upon  section  2398  of  the 
Code.  But  there  is  no  ground  for  holding,  that  the  construc- 
tion given  in  that  case  to  that  section,  and  the  reasons  therein 
assigned  for  that  construction,  are  not  applicable  to  cases 
arising  under  section  2396  ;  to  this  extent  at  least,  that  the 
requisition  for  security  for  costs,  contained  in  each  of  those 
sections,  is  not  confined  to  suits  commenced  by  summons  and 
complaftit. 

Believing  the  law  to  be  as  above  laid  down,  we  must  grant 
the  application  for  a  rule  to  the  judge  of  the  circuit  court  of 
Cherokee  county,  to  show  cause  why  a  peremptory  mandamus 
should  not  issue  to  him,  requiring  him  to  dismiss  this  case  out 
of  that  court. — Ex  parte  Cole,  28  Ala.  Rep. 

Let  the  rule  issue  accordingly. 
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BANKS  vs.  McDOUGALDTS  ADM'R. 

[MOTION  TO  DISMISS  APPEAL  FROM  DECREE  OF  INSOLVENCY.] 

1.  Proviso  to  section  3040  of  Code,  as  to  limitation  of  appeals,  construed. — The  pro- 
viso to  section  3040  of  the  Code,  as  to  existing  judgments  and  decrees,  does 
not  except  from  the  statute  of  limitations  governing  appeals  all  judgments 
and  decrees  then  existing,  but  only  such  judgments  and  decrees  as  would 
otherwise  come  within  the  provisions  of  that  section;  that  is,  those  from 
which  appeals  would  be  barred  in  two  years. 

2.  Limitation  of  appeal  from  decree  of  insolvency. — The  limitation  of  an   appeal 
from  a  decree  declaring  an  estate  insolvent,  which  was  one  year  under  the 
act  of  1843,  is  thirty  days  under  the  Code  (§  1888);  and  such  a  decree,  ren- 
dered before  the  adoption  of  the  Code,  is  not  one  of  the  "existing  judg- 
ments or  decrees"  which  are  within  the  proviso  to  section  304& 

APPEAL  from  the  Court  of  Probate  of  Russell. 

IN  the  matter  of  the  estate  of  Daniel  McDougald,  deceased, 
which  was  decreed  insolvent  in  November,  1851;  from  which 
decree,  the  present  appellant,  .who  was  a  creditor  of  the 
estate,  sued  out  this  appeal  on  the  17th  October,  1855.  The 
appellee  now  moves  to  dismiss  the  appeal,  on  the  ground  that 
it  is  barred  by  the  statute  of  limitations. 

GEORGE  D.  HOOPER  and  JAS.  E.  BELSER,  for  the  motion. 
LEWIS  E.  PARSONS,  contra. 

WALKER,  J.— Section  3040  of  the  Code  is  as  follows  : 
"Appeals  under  this  title,  except  in  such  cases  as  a  different 
time  is  prescribed,  must  be  taken  within  two  years  from  the 
rendition  of  the  judgment  or  decree;  but  the  provisions  of  this 
section  do  not  apply  to  existing  judgments  or  decrees."  The 
effect  of  the  last  clause  of  this  statute  is,  not  to  except  from 
the  statute  of  limitations  appeals  from  all  judgments  or  decrees 
existing  when  the  Code  went  into  force,  but  only  to  except 
appeals  from  such  existing  judgments  and  decrees  as  might 
come  within  the  provisions  of  section  3040,  from  the  opera-, 
tion  of  the  bar  of  two  years  provided  by  that  section.  The 
only  existing  judgments  and  decrees  from  which  appeals  are 
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excepted  oat  of  the  statute  of  limitations,  are  those  which 
come  within  the  provisions  of  that  section. 

Is  this  decree  one  of  those  coming  within  the  provisions 
of  section  3040  ?  The  only  judgments  and  decrees  included 
in  that  section  are  those  from  which  appeals  are  barred  in 
two  years.  The  judgments  and  decrees,  to  appeals  from 
which  a  different  period  of  limitation  is  prescribed,  are 
excepted  from  the  provisions  of  the  section.  Thirty  days  is 
the  prescribed  period  within  which  an  appeal  must  be  taken, 
under  the  Code,  from  such  a  decree  as  that  sought  to  be 
revised  in  this  case.  —  Code,  §  1888.  It  follows,  that  the 
decree  in  this  case  does  not  come  within  the  provisions  of 
section  3040,  and  therefore  is  not  one  of  the  "judgments  or 
decrees"  existing  when  the  Code  went  into  force,  which  are 
•excepted  from  the  statute  of  limitations. 

The  period  necessary  to  perfect  a  bar  to  a  revision  of  the 
decree,  under  the  old  law.,  had  expired  before  the  Code  went 
;.into  operation.  —  Black's  Creditors  v.  Black's  Administrators, 
20  Ala.  401.  It  is  contended,  that  the  repeal  by  the  Code  of 
the  law  which  created  that  bar,,  has  annihilated  it.  Upon  that 
question,  it  is  not  necessary  for  us  to  express  any  opinion. 
The  appeal  in  this  case  was  taken  after  time  enough  had 
elapsed  to  perfect  a  bar  under  the  Code,  and  the  limitation 
prescribed  in  the  Code  applies,  unless  it  is  therein  otherwise 
provided. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant 
• 

RICE,  C.  J.,  not  sitting. 


STALLWORTH  vs.  STALLWORTH. 

[APPEAL  FROM  FINAL  DECREE  OF  DISTRIBUTION  ON  SETTLEMENT  OF  ESTATE."! 

1:  Statute  of  descent  and  distribution  (Code,  §§  1572-76)  construed. — When  an  intest- 
ate leaves  no  children  or  their  descendants,  the  children  of  a  deceased 
brother  or  slater  of  the  half  blood  occupy  "the  same  degree"  of  relationship 
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as  the  surviving  brothers  and  sisters,  and  take,  by  right  of  representation, 
the  share  which  their  ancestor,  if  living,  would  have  taken. 
2.  Code  construed  by  previous  judicial  decisions. — The  re-enactment  in  the  Code 
of  a  previous  statute  must  be  taken  as  a  legislative  adoption  of  the  judicial 
construction  which  it  had  received. 

APPEAL  from  the  Probate  Court  of  Monroe. 

IN  the  matter  of  the  final  settlement  of  the  estate  of 
Eldridge  G.  Stallworth,  deceased,  who  died  intestate,  leaving 
as  hisheirs-at-law  and  distributees  several  brothers  and  sisters, 
both  of  the  whole  and  half  blood,  and  several  nephews  and 
nieces,  who  were  the  children  of  deceased  brothers  and  sisters 
of  the  half  blood.  In  the  final  decree  of  distribution,  the 
court  held  that  these  nephews  and  nieces,  by  right  of  repre- 
sentation, were  entitled  to  the  share  which  their  ancestor,  if 
living,  would  have  taken;  and  to  this  ruling  the  other  distrib- 
utees excepted.  This  is  the  only  matter  assigned  as  error. 

R.  C.  TOEEEY,  for  the  appellants. 
E.  S.  DAEGAN,  contra. 

STONE,  J.— Eldridge  G.  Stallworth  died  in  1864,  intest- 
ate, without  child  or  widow,  he  never  having  married,  but 
leaving  brothers  and  sisters,  some  of  the  whole,  and  some  of 
the  half  blood,  him  surviving.  He  also  left,  surviving  him, 
nephews  and  nieces,  children  of  deceased  brothers  and  sisters 
of  the  half  blood.  The  property  of  which  intestate  died  the 
owner,  was  derived  from  N.  Stallworth,  father  of  intestate, 
Who  was  also  father  of  the  surviving  brothers  and  sisters, 
both  of  the  whole  and  half  blood,  and  grandfather  of  the 
nieces  and  nephews,  children  of  the  deceased  brothers  and 
sisters  of  the  half  blood  ;  the  two  classes  of  children  having 
a  common  father,  but  different  mothers. 

The  record  does  not  inform  us  whether  the  estate  of  the 
intestate  consisted  of  real  or  personal  property,  or  a  part  of 
each.  This,  however,  we  regard  as  unimportant,  as  each 
species  of  property  is  governed  by  the  same  rules  of  descent, 
so  far  as  the  rights  of  these  parties  are  concerned. — Code, 
§  1581. 

Our  statutes  of  descent  may  be  found  in  part  II,  title  4,. 
chapter  1,  of  the  Code,  beginning  with  section  1571.  So  far 
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as  we  can  now  perceive,  they  create  in  themselves  a  complete 
system,  governing  every  conceivable  case;  and  hence  the 
common  law  sheds  no  light  on  our  path,  save  that  which 
emanates  from  its  definitions  and  rules  of  construction. 

The  rules  of  descent  from  intestates  who  leave  no  widow, 
and  whose  debts  are  first  paid,  as  they  bear  on  this  case,  are 
declared  in  the  following  sections  of  the  Code  : 

§  1572,  subdivision  2. — "If  there  are  no  children  or  their 
descendants,  then  to  the  brothers  and  sisters  of  the  intestate 
or  their  descendants,  in  equal  parts." 

§  1573. — "Under  the  provisions  of  the  preceding  section, 
the  lineal  descendants,  in  equal  degree,  represent  their  ances- 
tor; that  is,  the  children  of  a  deceased  child,  brother  or  sister 
of  the  intestate,  are  entitled  to  inherit,  in  equal  parts,  the 
same  share  which  such  deceased  child,  brother  or  sister,  would 
have  inherited  if  living;  the  grand-children  of  such  deceased 
child,  brother  or  sister,  taking  in  equals  parts  the  same  share 
their  parents  would  have  inherited,  if  living." 

§  1574. — "There  is  no  representation  among  collaterals, 
except  with  the  descendants  of  the  brothers  and  sisters  of 
the  intestate." 

§  1576. — "There  is  no  distinction  made  between  the  whole 
and  the  half  blood  in  the  same  degree,  unless  the  inheritance 
came  to  the  intestate  by  descent,  devise,  or  gift,  from  or  of 
some  one  of  his  ancestors;  in  which  case,  all  those  who  are 
not  of  the  blood  of  such  ancestor  are  excluded  from  the  in- 
heritance, as  against  those  of  the  same  degree." 

The  property  in  this  case  came  to  the  intestate  from  an 
ancestor,  who  was  common  to  all  the  claimants.  The  com- 
mon law,  deriving  its  precepts,  in  a  great  degree,  from  the 
feudal  system,  made  a  distinction,  as  to  the  descent  of  real 
estate,  between  kindred  of  the  whole  and  of  the  half  blood. 
The  reason  for  such  distinction  has  passed  away,  witli  the 
decay  of  that  system;  and  in  most  of  the  States  composing 
this  Union,  the  distinction  itself  has  been,  in  a  great  degree, 
abolished.— See  2  Bla.  Com.  220-224;  3  Bac.  Abr.  by  Bouvier, 
130.  As  to  personal  property,  the  English  statute  of  distri- 
butions recognized  no  distinction  between  kindred  of  the 
whole  and  half  blood.— 2  Bla.  Com.;  2  Kent's  Com.  424-5; 
Crooke  and  Wife  v.  Watt,  2  Vern.  124. 
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As  early  as  1806,  the  legislature  of  this  State,  then  a 
territory,  abolished  the  distinction,  in  the  descent  of  real 
estate,  between  kindred  of  the  whole  and  the  half  blood, 
"except  that  kindred  of  the  whole  blood,  in  equal  degree, 
shall  be  preferred  to  the  kindred  of  the  half  blood  in  the 
same  degree." — Clay's  Digest,  page  168,  §  2. 

The  statute  above  referred  to  remained  our  law  of  descents 
until  the  adoption  of  the  Code,  a  period  of  over  forty  years, 
with  no  other  alteration  or  addition  than  a  provision  for 
escheats.  The  codifiers,  so  far  as  the  rights  of  theee  parties 
are  concerned,  retained  and  continued  of  force  all  the  provi- 
sions of  the  act  of  1806,  except  that  they  abolished  the 
distinction  between  kindred  of  the  whole  and  half  blood, 
unless  the  inheritance  came  to  the  intestate  from  some  ancestor 
who  was  of  the  blood  of  one,  but  not  of  the  other  class. 
Gardner  v.  Collins,  2  Peters,  58;  Delaplains  v.  Jones,  3  Hals. 
340;  Brown  v.  Burlingham,  5  Sandf.  418. 

As  the  lands  and  personal  estate  of  an  intestate,  who  dies 
leaving  no  widow,  pass  in  the  same  proportion,  and  to  the 
same  persons  as  heirs  and  distributees,  this  record  presents 
the  single  question,  Do  the  children  of  the  deceased  half 
brothers  and  sisters  stand  in  "the  same  degree"  of  relation- 
ship to  the  intestate,  as  the  living  brothers  and  sisters?  This 
depends  on  the  further  inquiry,  Do  sections  1573  and  1574 
embrace  and  qualify  the  rights  intended  to  be  secured  by 
section  1576? 

It  is  our  opinion,  that  the  entire  chapter  of  the  Code,  in 
which  these  sections  are  found,  must  be  construed  as  a  system, 
a  controlling  object  of  which  is,  to  enforce  equality  in 
descents  and  distributions,  and  to  obliterate,  except  in  a 
single  instance,  the  feudal  boundary  of  whole  and  half  blood. 

The  terms  "  representation,"  and  "right  of  representation," 
as  found  in  the  statutes,  are  of  no  modern  origin.  Their 
import  is  clearly  defined,  viz.,  "that  these  representatives  take 
neither  more  nor  less,  but  just  so  much  as  their  principals 
would  have  done." — 3  Bla.  Com.  216-7;  2  Kent's  Cora. 
424-5-6.  Representatives  stand  in  the  same  relationship — 
the  same  "degree  of  kindred,"  to  the'person  "last  seized,"  as 
the  person  they  represent.  They  take  per  stirpes.  The  Code, 
copying  the  act  of  1806,  continues  this  right  of  representa- 
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tion  to  "the  descendants  of  brothers  and  sisters  of  the 
intestate." 

At  an  early  day,  this  court  gave  a  judicial  exposition  of  the 
act  of  1806;  deciding  that  the  descendant  of  a  deceased 
brother  or  sister  stood  in  the  same  degree  of  relationship  to 
the  intestate  as  the  brother  or  sister,  if  living,  would  have 
done.— Hitchcock  v.  Smith,  3  Stew.  &  For.  28. 

The  authorities  to  the  same  point,  from  our  sister  States, 
are  so  abundant,  that  a  reference  to  even  a  majority  of  them 
would  encumber  this  opinion. — McGregor  v.  Comstock, 
3  Corns.  Rep.  408;  Parker  v.  Nims,  2  N.  Hamp.  460;  Sheffield 
v.  Lovening,  12  Mass.  490;  Dexter  v.  Dexter,  4  Mason,  302; 
Rosevelt  v.  Thurman,  6  Johns.  322. 

Any  other  construction  than  that  above  expressed,  will 
leave  section  1574  with  nothing  to  operate  on,  and  without 
object  or  aim.  A  further  reason,  if  necessary,  in  favor  of 
this  view,  may  be  found  in  the  fact,  that  after  the  construction 
in  Hitchcock  v.  Smith,  supra,  of  the  act  of  1806,  had  stood 
as  the  settled  law  of  the  land  for  near  twenty  years,  the  same 
provision,  in  the  same  language,  is  transferred  to  the  Code. 
This  must  be  understood  as  a  re-enactment  of  the  statute  of 
1806,  with  its  construction. — Duramus  v.  Harrison,  26  Ala. 
326.  It  is  thus  shown,  that  the  children  of  the  deceased  half 
brothers  and  sisters,  by  right  of  representation,  stand  in  equal 
degree  of  relationship  to  the  intestate,  with  the  surviving 
brothers  and  sisters,  both  of  the  whole  and  half  blood;  and 
that  per  stirpev,  they  are  entitled  to  the  distributive  shares  in 
the  estate,  which  their  parents  would  have  received  if  in  life. 

We  have,  in  this  opinion,  taken  no  notice  of  the  word 
"inheritance,"  as  found  in  section  1576.  The  effect  of  that 
word  is,  to  limit  the  qualified  preference  of  the  whole  over 
the  half  blood,  to  estates  which  the  intestate  inherited,  as  con- 
tradistinguished from  those  otherwise  acquired  by  him.  The 
record  does  not  inform  us  whether  Eldridge  G.  Stallworth 
acquired  his  estate  from  N.  Stallworth,  his  father,  by  descent, 
or  by  purchase.  This,  as  we  have  seen,  is  a  question  of  no 
importance  in  this  case. 

The  decree  of  the  probate  court,  being  in  strict  conform- 
ity with  the  views  above  expressed,  is  affirmed. 
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MANGHAM  vs.  COX  &  WARING. 

[ACTION  AGAINST  OWNERS  OF  STEAMBOAT  TO  RECOVER  VALUE  OF  SLAVE  TRANSPORTED 
WITHOUT  OWNER'S  PERMISSION  AND  LOST.] 

1.  Construction  of  penal  statutes. — The  settled  rules  of  construction  justify  the 
courts  in  confining  the  operation  of  penal  statutes  to  cases  which  are  clearly 
within  their  letter,  and  which  arc  not  proved  to  be  clearly  without  their 
spirit. 

2.  Construction  of  statute  (Code,  §§  1010-11)  forbidding  transportation  of  slave  by 
railroad  or  steamboat  without  owner's  vrritten  authority. — It  is  no  defense  to  an 
action  against  the  owners  of  a  steamboat,  to  recover  the  value  of  a  slave 
transported  on  their  boat  without  the  written  authority  of  his  owner,  that 
the  slave  was  a  runaway  when  he  came  on  board  the  boat  at  Mobile  ;  that 
he  was  not  discovered  until  after  the  boat  had  gone  seventy-five  miles  up 
the  river  on  her  trip  to  Montgomery  ;  that  he  was  then  arrested,  and  chain- 
ed until  the  arrival  of  the  boat  at  Montgomery,  when  he  was  carried  to  the 
county  jail,  while  the  boat  proceeded  to  Wetumpka  ;  that  he  was  at  that 
time  sick  with  pneumonia,  and  so  continued  until  his  death,  which  occurred 
a  few  days  afterwards ;  and  that  the  defendants  furnished  him  with  proper 
medical  attendance  during  his  sickness. 

APPEAL  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  C.  W.  RAPIER. 

THIS  action  was  brought  by  Willis  W.  Mangham  against 
Jesse  Cox  and  Moses  Waring  ;  and  the  complaint,  as  amend- 
ed, was  as  follows  :  "  The  plaintiff  claims  one  thousand  dollars 
damages  from  the  defendants,  who  are  the  owners  of  the 
steamboat  Fashion,  for  permitting  plaintiff's  slave  Spencer 
to  be  conveyed  on  said  boat  from  Mobile  to  Montgomery,  in 
the  month  of  February,  1853,  said  negro  then  and  there  hav- 
ing had  no  pass,  or  permit,  from  said  plaintiff ;  and  by  reason 
of  said  negro  being  so  conveyed  to  Montgomery  as  aforesaid, 
against  the  consent  of  plaintiff,  he  was  and  is  wholly  lost  to 
said  plaintiff.  And  plaintiff  now  claims  of  said  defendants, 
part  owners  of  said  steamboat  as  aforesaid,  the  value  of  said 
slave,  to-wit,  one  thousand  dollars,  pursuant  to  section  1010 
of  the  Code  of  Alabama."  The  defendants  separately  pleaded 
not  guilty. 

"  On  the  trial  of  the  cause,"  as  the  bill  of  exceptions  states, 
"  the  plaintiff  offered  evidence  tending  to  prove  that  he  was 
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the  owner  of  a  certain  negro  slave,  named  Spencer  ;  that  said 
slave  ran  away  from  him,  in  the  city  of  Mobile,  in  February, 
1853,  and  was  transported  on  the  steamboat  Fashion,  during 
said  month,  from  Mobile  to  Montgomery,  Alabama,  without 
the  verbal  or  written  permission  of  plaintiff,  or  of  any  other 
person  ;  that  said  negro  was  the  property  of  plaintiff,  and 
said  defendants  were  at  that  time  the  owners  of  said  boat  ; 
that  said  negro  was  wholly  lost  to  plaintiff,  and.  that  he  was 
worth  from  $800  to  $1000.  The  plaintiff  here  rested  his  case. 
"  The  defendants  then  offered  evidence,  tending  to  show 
that  said  negro  was  not  discovered  on  said  boat,  until  after 
she  had  ascended  the  river  some  seventy-five  miles  above 
Mobile  ;  that  he  was  put  in  irons,  by  the  direction  of  the 
captain,  as  soon  as  he  was  discovered,  and  chained  to  a  post 
some  eight  or  ten  feet  aft  the  boiler  ;  that  said  slave  had  no 
blanket,  nor  covering  of  any  kind,  except  the  clothes  he  had 
on,  but  there  were  some  blankets  belonging  to  the  boat  hands 
near  where  he  was  chained,  and  he  was  told  that  he  could  use 
them  ;  that  when  said  boat  reached  Montgomery,  said  slave 
was  sent  to  the  county  jail,  and  there  confined,  by  order  of 
the  captain  of  said  boat,  while  the  boat  proceeded  on  her 
upward  trip  to  Wetumpka  ;  that  said  negro  was  sick  when 
he  was  committed  to  jail  at  Montgomery,  and  continued  sick 
until  his  death  at  said  jail  ;  that  physicians  were  called  to  see 
him,  and  he  was  attended  by  them  until  his  death ;  and  that 
the  defendants  paid  the  physicians'  bills.  There  was  evidence 
tending  to  show  that  one  Vickers,  who  is  a  relative  of  plain- 
tiff, went  to  the  office  of  Waring  &  Co.,  in  consequence  of 
having  been  informed  that  said  negro  had  probably  been  car- 
ried off  on  said  boat ;  that  a  dispatch  was  written  by  Waring, 
and  sent  to  the  agent  of  said  boat  at  Cahaba  and  at  Mont- 
gomery, a  copy  of  which  is  hereto  attached,"  and  which  was 
in  these  words  :  "  To  Capt.  J.  J.  Cox. — See  if  you  have  boy 
Spencer  on  board,  belonging  to  Mr.  Mangham.  The  boy 
came  down  with  you  the  last  trip.  If  on  board,  bring  him 
back."  "  There  was  evidence,  also,  tending  to  show  that 
said  Cox,  who  was  the  captain  of  said  boat,  and  in  command 
of  her  at  the  time  of  said  trip,  is,  as  a  commander  of  a  steam- 
boat, a  careful  and  prudent  man,  and  a  first-class  captain. 
The  defendants  here  closed  their  case." 
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The  plaintiff,  in  rebuttal,  read  the  deposition  of  one  John 
T.  Sheppard,  who  testified,  in  substance,  that  he  has  standing 
on  the  wharf  in  Montgomery  when  the  steamboat  landed 
there,  and  saw  the  slave,  whom  he  recognized  as  plaintiff 's 
boy  Spencer,  brought  on  shore  in  chains  ;  that  he  examined 
the  slave,  and  thought  him  very  sick  with  pneumonia  ;  that 
the  men  who  had  charge  of  the  slave,  and  who  were  unknown 
to  witness,  said  they  were  going  to  carry  the  boy  to  jail  ;  that 
witness  told  them,  the  boy  would  certainly  die  if  they  carried 
him  to  jail  in  that  condition, — that  they  had  better  let  him 
take  the  boy,  as  he  knew  his  master,  to  the  house  where  he 
kept  his  own  negroes,  and  have  him  attended  to, — and  that 
he  was  going  to  Mobile  in  a  few  days,  and  would  take  the  boy 
down  to  his  master's  brother  ;  that  they  replied,  the  boy  was 
a  runaway,  and  they  were  responsible  for  him,  and  intended 
to  carry  him  to  jail,  where  he  would  be  safely  kept  ;  and  that 
they  then  carried  him  off  towards  the  jail. 

"On  this  evidence,  the  court  charged  the  jury, — 

"  1.  That  the  owners  of  the  boat  were  liable  to  the  owner 
of  the  slave  for  his  value,  if  the  slave  was  transported  on  their 
boat  without  the  written  authority  of  the  owner,  or  of  the 
person  in  charge  of  him,  and  was  lost ;  provided,  the  slave 
went  on  board,  and  was  transported  on  said  boat,  under  the 
employment,  or  with  the  knowledge,  of  those  having  charge 
of  said  boat. 

"  2.  But  that  if  the  slave  was  a  runaway,  and  went  on 
board  the  boat,  and  was  transported  thereon  some  distance, 
without  the  knowledge  of  the  owners  or  officers  of  said  boat, 
such  transportation  would  not  make  the  owners  of  the  boat 
liable  for  the  value  of  the  slave,  though  he  was  thereby  lost 
to  the  owner,  unless  those  in  charge  of  the  boat,  after  the 
slave  was  discovered  to  be  on  board,  continued  to  transport 
him,  and  neglected  to  employ  reasonable  and  proper  means 
to  secure  and  preserve  him,  and  to  have  him  restored  to  his 
owner. 

"  3.  But  that  if  the  slave  was  taken  off  on  the  boat  without 
the  knowledge  of  the  owners  or  officers  of  the  boat,  and  those 
in  charge  of  the  boat,  after  he  was  discovered  to  be  on  board, 
continued  to  transport  him,  and  neglected  to  use  reasonable 
and  ordinary  means  to  secure,  preserve,  and  have  him  restored 
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to  his  owner,  and  the  slave  was  lost  in  consequence  of  such 
neglect,  then  the  owners  of  the  boat  would  be  liable  fot  his 
value, 

"  4.  That  although  said  slave  may  have  been  transported 
on  said  boat,  from  Mobile  to  Montgomery,  without  the  writ- 
ten authority  of  the  owner  or  person  in  charge  of  him,  and 
may  have  been  put  in  the  jail  at  Montgomery, and  there  died; 
yet  the  owners  of  the  boat  would  not  be  liable  for  his  value, 
unless  said  slave  was  taken  off  on  said  boat,  in  the  first 
instance,  under  the  employ  of  those  having  charge  of  the  boat? 
or  with  their  knowledge,  or  was  lost,  after  being  discovered 
on  board,  in  consequence  of  the  neglect  of  those  in  charge  of 
the  boat  to  use  reasonable  and  ordinary  care  to  preserve  him, 
and  to  have  him  restored  to  his  owner." 

The  plaintiff  excepted  to  these  charges,  and  requested 
several  others,  of  which  the  first  was  as  follows  :  "  That  if 
the  jury  should  believe  from  the  evidence  that  said  slave  was 
the  property  of  the  plaintiff  in  February,  1853,  and  was  trans- 
ported on  board  said  boat,  then  the  property  of  the  defendants, 
from  Mobile  to  Montgomery,  without  the  written  authority  of 
his  owner  or  the  person  having*  charge  of  him, — then  it 
devolved  on  defendants  to  show  that  plaintiff  had  regained 
the  possession  of  said  slave  ;  otherwise,  they  are  liable  for  his 
value  to  plaintiff."  The  court  refused  this  charge,  and  plain- 
tiff excepted. 

The  charges  given,  and  the  refusal  of  the  charges  asked,, 
are  now  assigned  as  error. 

WILLIAM  BOYLES,  for  the  appellant. — As  a  general  rule  of 
construction,  the  intention  of  a  law  is  to  govern  ;  and  that 
intention  is  to  be  ascertained,  first,  from  the  words  of  the  act 
itself.  If  the  words  are  clear  and  unambiguous,  the  statute 
itself  is  the  best  expositor  ;  and  the  courts  are  bound  to  take 
it  without  abridgment  or  addition,  if  it  be  not  unconstitu- 
tional, whatever  may  be  their  opinion  of  its  wisdom  or  policy. 
If  the  words  are  not  explicit,  another  rule  of  construction, 
equally  well  established,  requires  that  the  old  law  and  the 
mischief,  or  (what  is  the  same  thing)  the  occasion  and  reason 
of  the  enactment,  are  to  be  considered  in  ascertaining  the 
meaning.  As  to  these  rules  of  construction,  see  Dwarris  on 
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Statutes,  694-5,  702-3  ;  1  Kent's  Com.  461,  467  ;  2  Cranch, 
202  ;  6  B.  &  C.  715  ;  7  B.  &  C.  560. 

The  language  of  the  statute,  under  which  this  action  was 
brought,  is  clear  and  explicit  beyond  all  controversy.  Before 
the  adoption  of  the  Code,  the,  defendants  would  have  been 
liable  for  the  value  of  the  slave,  if  he  had  been  carried  off 
with  their  knowledge,  and  thereby  lost  to  the  owner. — 
8  Porter,  191.  There  was,  then,  no  necessity  for  this  statute, 
unless  it  was  intended  to  fasten  an  additional  liability  on  the 
owners  of  steamboats,  for  the  transportation  of  slaves  without 
the  written  authority  of  their  masters.  The  occasion  and 
reason  of  the  enactment  are  to  be  found  in  the  facts,  that 
vessels  are  frequently  leaving  Mobile,  for  ports  in  other  States 
and  countries  where  African  slavery  does  not  exist ;  and  that 
slaves  are  frequently  carried  off  in  such  vessels,  and  thereby 
lost  to  their  owners.  It  could  not  have  been  intended  to 
limit  the  liability  of  the  owners  of  the  vessel,  to  cases  in  which 
it  could  be  proved  that,  when  the  vessel  left  the  port,  her 
officers  knew  that  the  slave  was  onboard.  It  would  be  very 
difficult,  if  not  impossible,  to  bring  home  to  the  officers  knowl- 
edge of  that  fact ;  and  to  require  proof  of  it  would  contradict 
the  evident  spirit  and  intention  of  the  act.  It  is  the  duty  of 
the  officers  to  have  a  competent  watch  on  the  boat,  whose 
business  it  should  be  to  see  that  slaves,  or  other  persons,  are 
not  improperly  concealed  on  board  ;  and  the  neglect  of  this 
duty  gives  a  right  of  action  to  any  one  who  13  thereby  injured. 
The  following  decisions,  on  similar  statutes,  sustain  this  con- 
struction :  Nashville  &  Chattanooga  Railroad  Co.  v.  Peacock, 
25  Ala.  229  ;  Winston  v.  Foster,  5  Robinson's  La.  R.  113  ; 
17  La.  R.  546. 

It  is  the  duty  of  any  person,  who  may  arrest  a  runaway 
slave,  to  carry  him  before  a  justice  of  the  peace  ;  and  it  is 
the  duty  of  the  justice,  either  to  commit  the  slave  to  jail,  or 
to  send  him  to  his  owner,  when  known.  If  the  slave  in  this 
case  was  arrested  in  Mobile  county,  by  what  authority  was  he 
taken  to  Montgomery  ?  The  party  arresting  him,  on  the 
same  principle,  would  have  had  the  right  to  carry  him  to  any 
other  county  in  the  State.  If  the  officers  of  the  boat  were 
the  wrong-doers  in  the  first  instance,  and  their  negligent  con- 
duct caused  the  slave's  sickness  and  death,  the  owners  of  the 
boat  are  liable  for  his  value. 
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GEO.  N.  STEWART,  contra. — The  complaint  charges  the 
defendants,  as  joint  owners  of  the  steamboat,  for  permitting 
the  transportation  of  the  slave  ;  but  there  is  no  charge  of 
negligence  in  them  or  their  officers,  nor  of  any  want  of  skill 
or  care  on  the  part  of  the  officers.  The  liability  is  charged 
under  a  penal  statute,  which  cannot  be  violated,  unless  a 
wrong  is  willfully  or  negligently  done  to  the  right  of  another: 
a  party  cannot  be  charged  with  a  penalty,  unless  he  was  in  a 
condition  to  elect  whether  or  not  he  would  incur  that  penalty. 
The  statute  means  an  unlawful  carrying,  to  the  injury  of  the 
owner. 

It  is  not  shown  when,  where,  or  how  the  negro  came  on  the 
boat.  The  character  of  his  transportation  was  changed  by 
his  arrest ;  but  neither  before,  nor  after  the  arrest,  was  the 
carrying  a  violation  of  the  statute.  The  carrying,  before  it 
was  discovered  that  the  slave  was  on  board,  was  against  the 
will  of  the  carrier.  The  slave  was  a  runaway  ;  neither  his 
master,  nor  the  carrier,  had  any  control  over  him.  He  was 
acting  on  his  own  volition,  and  eluded  the  care  and  vigilance 
of  both  his  master  and  the  carrier,  who  were  equally  injured 
by  the  concealment  and  fraud.  It  was  the  misfortune  of  the 
plaintiff  to  be  the  owner  of  vicious  property.  It  was  his  legal 
duty  to  watch  over  his  slave,  and  to  take  care  that  he  did  not 
injure  others.  If  he  suffered  the.  slave  to  escape  from  his 
custody,  and  to  roam  at  large,  he  cannot  hold  an  innocent 
person  responsible  for  the  consequences. 

The  arrest  was  lawful.  The  law,  in  such  case,  vests  in  any 
one  authority  to  seize  the  slave,  for  the  use  and  benefit  of  the 
master,  and  at  his  expense.  The  party  arresting  then  becomes 
the  legal  agent  of  the  owner,  and  his  bailee  for  a  reward,  with 
power  to  protect  and  preserve  the  property  for  the  master's 
use.  From  the  moment  of  the  arrest,  the  master,  in  legal 
contemplation,  through  his  lawful  agent  and  bailee,  regained 
the  possession  of  the  slave  ;  and  the  carrying  was,  from  that 
moment,  by  his  bailee,  and  for  his  benefit.  The  arrest  of  the 
slave  as  a  runaway,  and  his  subsequent  confinement,  with  in- 
tent to  restore  him  to  his  master,  was  an  individual  act, 
and  not  the  act  of  an  officer  of  the  boat.  Any  public  officer, 
or  any  other  person,  had  the  same  authority  to  arrest  the 
slave  ;  and  no  liability  could  be  thereby  created  against  the 
owners  of  the  boat. 


JUNE  TERM,  1856.  87 

Mangham  v.  Cox  &  Waring. 

In  support  of  these  positions,  the  following  authorities  are 
relied  on  :  Russell  v.  Irby,  13  Ala.  131  ;  22  Ala.  568,  677, 
629  :  23  Ala.  724  ;  7  Humph.  R.  134,  148  ;  1  Cowen,  78  ; 
19  Johns.  385  ;  8  Barr,  479  ;  7  N.  H.  221,  518  :  4  N.  H.  36, 
512  ;  1  Foster's  (N.  H.)  R.  363  ;  Code,  §§  1023,  1029,  1008, 
1016,  1006  ;  Dwarris  on  Statutes,  690-1,  694-5,  756-7. 

RICE,  C.  J. — Our  first  duty  in  this  case  is,  to  determine 
the  meaning  of  two  sections  of  the  Code,  which  are  in  the 
words  following  : 

"  §  1010.  Any  railroad  company,  in  whose  car  or  vehicle, 
and  the  master  or  owner  of  any  steamboat  or  vessel,  in  which 
a  slave  is  transported  or  carried,  without  the  written  author- 
ity of  the  owner  or  person  in  charge  of  such  slave,  forfeits  to 
the  owner  the  sum  of  fifty  dollars  ;  and,  if  such  slave  is  lost, 
is  liable  for  his  value,  and  all  reasonable  expenses  attending 
the  prosecution  of  the  suit." 

"§  1011.  In  any  action  under  the  preceding  section,  it  de- 
volves on  the  defendant  to  prove  that  the  owner  has  regained 
possession  of  the  slave." 

Section  1010  has  created  a  new  wrong,  and  described  the 
persons  who  shall  be  liable  for  it,  and  to  whom,  and  to  what 
extent,  they  shall  be  liable.  The  wrong  consists  in  the  car- 
rying or  transportation  of  a  slave,  in  a  car  or  vehicle  of  a 
railroad  company,  or  in  a  steamboat  or  vessel,  "  without  the 
written  authority  of  the  owner  or  person  in  charge  of  such 
slave."  When  such  transportation  or  carrying  is  in  a  car  or 
vehicle  of  a  railroad  company,  the  company  is  liable  for  it  to 
the  owner  of  the  slave.  When  such  transportation  or  carry- 
ing is  in  a  steamboat  or  vessel,  the  master  or  owner  thereof 
is  liable  to  the  owner  of  the  slave.  When  the  slave  is  not 
lost,  but  is  restored  to  the  possession  of  his  owner,  the  extent 
of  the  liability  is  the  forfeiture  of  fifty  dollars.  When  the 
slave  is  lost,  the  extent  of  the  liability  is  "  his  value  and  all 
reasonable  expenses  attending  the  prosecution  of  the  suit." 
And  when,  in  a  suit  brought  under  section  1010,  proof  is 
made  by  the  plaintiff,  of  such  carrying  or  transportation  of 
his  slave,  in  this  State,  section  1011  requires  the  presumption 
to  be  indulged  that  the  slave  is  lost,  unless  it  is  proved  that 
the  owner  has  regained  possession  of  him. 
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But,  although  such  is  evidently  the  literal  and  natural 
meaning  of  the  words  employed  in  these  sections,  yet  the 
settled  rules  for  the  construction  of  such  statutory  provisions, 
justify  the  courts  in  confining  their  operation  to  cases  which 
are  clearly  within  their  letter,  and  which  are  not  proved  to 
be  clearly  without  their  spirit. — 9  Bacon's  Abr.,  ed.  of  1846, 
246-251  ;  Faw  v.  Marsteller,  2  Cranch,  10  ;  1  Bishop  on 
Cr,  Law,  §  111  ;  Reniger  v.  Fogassee,  Plow.  13  ;  Strange 
v.  Croker,  ib.  88. 

Section  3130  of  the  Code  provides,  that  "  any  person  who 
inveigles,  steals,  carries,  or  entices  away  any  slave,  with  intent 
to  convert  such  slave  to  his  own  use,  or  the  use  of  another, 
or  to  enable  such  slave  to  reach  a  State  or  country  where  he 
would  enjoy  his  freedom,  must,  on  conviction,  be  imprisoned 
in  the  penitentiary,  not  less  than  five,  nor  more  than  twenty 
years."  That  section  was,  in  substance,  but  a  re-enactment 
of  a  statute  which  had  been  of  force  for  several  years. — Spivey 
v.  The  State,  26  Ala.  R.  90.  But,  until  the  adoption  of  the 
Code,  we  had  no  statutory  provisions  similar  to  those  con- 
tained in  sections  1010  and  1011  above  copied.  The  insertion 
in  the  Code,  of  the  new  and  unusual  provisions  contained  in 
those  sections,  tends  very  strongly  to  show,  not  only  that  the 
legislators  deemed  the  protection  to  slave  property,  afforded 
by  the  former  laws,  inadequate  under  the  circumstances,  but 
that  they  were  actuated  by  the  deliberate  purpose  of  increas- 
ing the  security  of  the  owners  of  slaves,  by  enabling  them  to 
recover  upon  facts  which,  under  the  former  laws,  would  not 
have  entitled  them  to  recover. 

The  immense  value  of  that  species  of  property  ;  the  peculiar 
nature  of  slaves  ;  the  known  disposition  of  at  least  a  portion 
of  the  abolitionists  of  the  non-slaveholding  States,  to  delude 
them  by  art  and  persuasion  to  avail  themselves  of  all  facilities 
for  escaping  from  their  owners ;  the  extent  of  the  water  bound- 
ary of  this  State  ;  the  number  of  steamboats  and  vessels 
navigating  the  waters  and  rivers  within  our  limits,  and  of 
vehicles  running  upon  railroads  in  this  State  ;  the  celerity  of 
the  movements  of  these  boats,  vessels  and  vehicles  ;  and  the 
consequent  exposedness  of  the  owners  of  slaves,  to  the  depre- 
dations of  the  fanatical  and  vicious,  collectively  considered, 
have  called  forth  the  legislation  upon  the  meaning  of  which 
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this  case  must  turn.  The  purpose  and  scope  of  that  legisla- 
tion is,  "  a  stern  and  stringent  protection"  of  slave  propert 
from  loss,  by  the  bad  faith  or  negligence  of  those  engaged  in 
running  cars  on  railroads,  or  in  the  navigation  of  the  river 
and  waters  within  this  State.  It  was  not  designed  to  make 
the  owner  or  master  of  a  steamboat  liable  for  an  act  or  thing 
which  neither  of  them  could  by  any  diligence  have  prevented. 
But  it  proceeds  upon  the  assumption,  that  the  master  of  a 
steamboat  can  prevent  any  slave  from  being  carried  or  trans- 
ported on  it,  who  has  not  "  the  written  authority"  of  his 
owner  or  person  in  charge  of  him.  It  makes  it  his  duty  to 
prevent  any  such  carrying  or  transporting  of  a  slave. — The 
Steam  Nav.  Co.  v.  Hungerford,  6  Gill  &  Johns.  291.  It 
makes  the  omission  to  perform  that  duty,  a  wrong.  If  that 
duty  is  performed,  no  responsibility  can  attach.  If  that  duty 
is  not  performed,  responsibility  does  attach.  We  will  not  sa}r 
that  there  can  be  no  valid  legal  excuse  for  the  omission  of 
that  duty  ;  but  we  do  say,  that  no  such  excuse  is  shown  by 
the  evidence  in  the  present  case. 

However  inconvenient  or  difficult  it  may  be  for  the  master 
of  a  steamboat  to  prevent  any  slave  from  being  carried  or 
transported  on  it,  without  "  the  written  authority"  of  his 
owner  or  person  in  charge  of  him,  yet  it  is  not  impossible  for 
him  to  do  it.  The  legislature  has  made  it  his  duty  to  do  it. 
and  declared  the  consequences  of  his  failure.  The  legislature 
has  scrupulously  exacted  such  "  written  authority."  The  law 
is  plainly  one  of  public  policy,  which  we  are  bound  to  enforce 
and  maintain,  whatever  may  be  our  opinion  of  its  wisdom  or 
justice,  and  however  severe  may  be  its  operation  in  particular 
cases. 

It  is,  perhaps,  due  to  the  legislature  to  say,  that  giving  due 
weight  to  the  circumstances  which  called  forth  the  law  now 
under  consideration,  it  cannot  well  be  said  that  it  is  more 
severe  on  masters  and  owners  of  steamboats,  than  the  common 
law  was  upon  sheriffs  in  cases  brought  against  them  for  neg- 
ligent escapes.— Elliott  v.  The  Duke  of  Norfolk,  4  T.  R.  789; 
Adams  v.  Turrentine,  8  Iredell's  Rep.  147.  See,  also,  Dale 
v.  Hall,  1  Wils.  281  ;  Platt  v.  Hibbafd,7  Cowen'sRep.  497, 
and  notes. 

On  examination,  we  find  that  the  statutes  of  Tennessee. 
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Kentucky  and  Louisiana  differ  in  phraseology  from  section 
1010  of  our  Code.  For  instance,  the  statute  of  Tennessee 
provides,  that  "  no  stage  contractor,  or  driver,  or  owner,  or 
captain  of  any  steamboat  or  other  water  craft,  shall  receive 
and  carry"  a  slave  without  "  a  verbal  or  written  authority  from 
the  owner  or  owners."  In  relation  to  that  statute,  the 
supreme  court  of  that  State  say  :  "  The  statute  does  not 
punish  for  the  mere  act  of  carrying  off",  but  punishes  for  the 
receiving  and  carrying  off.  This  makes  the  punishment  con- 
sistent with  justice,  for  the  word  receiving  necessarily  implies 
an  act  knowingly  done  ;  for  no  man  can  receive,  without  his 
knowledge  and  consent." — Duncan  v.  The  State,  7  Humph. 
Rep.  148. 

It  must  be  noticed,  that  section  1010  of  our  Code  gives  the 
remedy,  and  prescribes  the  penalty,  for  the  mere  act  of  carrying 
or  transporting  a  slave  ''  without  the  written  authority"  of  the 
owner  or  person  in  charge  of  him  ',  and  that  it  docs  not  use  the 
word  "  receive,"  nor  any  other  word  from  which  an  implica- 
tion can  fairly  be  drawn,  that  the  act  must  be  knowingly  done, 
to  entitle  the  owner  of  the  slave  to  sue  and  recover. 

Keeping  in  view  the  differences  between  the  provisions  of  the 
laws  of  Tennessee,  Kentucky  and  Louisiana,  and  the  provis- 
ions of  sections  1010  and  1011  of  our  Code,  we  think  the 
decisions  of  those  States  support  the  view  we  have  taken  of 
those  sections. — See  Duncan  v.  The  State,  supra  ;  Buel  v.The 
Steamer  New  York,  17  La.  Rep.  541  ;  Feltus  v.  Anders, 
5  Robinson's  Rep.  7  ;  Winston  v.  Foster,  ib.  113  ;  Rountree 
v.  Brilliant  Steamboat  Company,  8  La.  Annual  Rep.  289  ; 
Graham  v.  Strader,  5  B.  Monroe,  177  ;  McFarland  v. 
McKnight,  6  B.  Monroe,  505. 

Upon  the  evidence  in  the  case,  and  the  law  as  herein  above 
announced,  it  is  clear  that  the  court  below  did  not,  in  its 
affirmative  charges,  put  the  case  properly  before  the  jury,  and 
that  it  erred  in  refusing  the  first  charge  asked  by  the  appel- 
lant. As  to  the  refusals  of  the  second  and  third  charges  asked 
by  him,  we  think  it  unnecessary  to  say  any  thing. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 
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REESE  vs.  GRESHAM,  ADM'R,  &c. 

[APFEAL  FROM  DECREE  ON  FINAL  SETTLEMENT  OF  ADMINISTRATOR'S  ACCOUNTS.] 

1.  Exception  necessary  to  decision  on  question  offset. — A  party  who  wishes  to  revise 
on  error  the  action  of  the  probate  court,  upon  a  question  of  fact,  must 
reserve  it  by  exception  or  otherwise,  and  must  set  out,  either  on  the  minutes 
or  in  a  bill  of  exceptions,  the  evidence  on  which  the  court  acted. — Code, 
§  1891. 

2.  Extraordinary  services  and  compensation  of  administrator. — When  an  estate  is  kept 
together  under  an  order  of  court,  and  the  money  belonging  to  it  loaned 
out,  the  services  rendered  by  the  administrator  in  the  discharge  of  the  duties 
thus  imposed  on  him  are  special  and  extraordinary,  (Code,  §  1825,)  and  the 
court  may  allow  for  them  a  just  compensation,  to  be  determined  upon  the 
evidence  adduced. 

APPEAL  from  the  Probate  Court  of  Lowndes. 

IN  the  matter  of  the  estate  of  George  M.  Reese,  deceased, 
of  which  the  appellee  was  the  administrator,  the  appellant 
being  the  widow  of  said  intestate.  An  annual  settlement  of 
the  administrator's  account  was,  by  consent  of  parties,  treated 
as  a  final  settlement  so  far  as  the  widow  was  concerned  ;  and 
from  the  decree  thereon  rendered  this  appeal  is  prosecuted. 
The  opinion  of  the  court  renders  it  unnecessary  to.  notice 
particularly  either  the  errors  assigned,  or  the  other  facts  of 
the  case. 

THOS.  WILLIAMS,  for  the  appellant. 
WATTS,  JUDGE  &  JACKSON,  contra. 

WALKER,  J. — The  first  assignment  of  error  is  not  well 
taken  in  point  of  fact.  The  court  below  did  not  deduct  the 
payments  made  to  the  different  distributees  from  the  aggre- 
gate amount  for  distribution  ;  but  made  the  deduction  of  the 
payments  made  to  the  appellant  from  her  share,  as  ascertain- 
ed from  an  allotment  to  her  out  of  the  entire  sum  for  division. 

It  is  settled  by  the  decisions  of  this  court,  that  one  desiring 
to  revise  the  action  of  the  probate  court,  upon  a  question  of 
fact,  must  reserve  it  by  exception,  or  otherwise,  and  must  set 
out  the  evidence  upon  which  the  court  acted,  either  on  the 


92  ALABAMA. 


Deslonde  and  James  v.  Darrington's  Heirs. 


minutes  or  in  a  bill  of  exceptions. — Code,  §  1891  ;  Williams 
and  Wife  v.  Gunter,  28  Ala.,  and  authorities  on  brief  of 
counsel  for  appellee.  These  citations  are  fatal  to  all  the 
other  matters  assigned  as  error,  not  noticed  below. 

The  bill  of  exceptions  does  raise  the  question  of  the  admis- 
sibility  of  evidence  showing  the  value  of  the  administrator's 
services  for  managing  the  notes,  and  keeping  up  and  working 
the  plantation.  It  seems  that  the  administrator,  by  an  order 
of  court,  kept  the  plantation  together,  and  loaned  out  the 
money.  The  services  rendered  in  the  discharge  of  the  duties 
thus  imposed  were  not  the  ordinary  duties  of  an  administra- 
tor :  they  were  special  and  extraordinary  services  ;  and  the 
court  was,  therefore,  authorized  to  allow  for  them  a  just  com- 
pensation, to  be  determined  upon  the  evidence  submitted. — 
Code,  §  1825  ;  Pinckard's  Distributees  v.  Pinckard,  24  Ala. 
250.  The  question  objected  to  by  appellant,  was  framed  so 
as  to  elicit  evidence  which  we  have  already  decided  would 
be  legal,  and  was,  in  our  opinion,  unobjectionable. 

There  is  no  error  in  the  record  ;  and  the  judgment  of  the 
court  below  is  affirmed. 


DESLONDE   AND  JAMES  vs.  DARRINGTON'S  HEIRS. 

[APPEAL  FROM  DECREE  REJECTING  PROBATE  OF  WILL.] 

1.  Nature  of  proceeding  for  probate  of  will. — The  probating  of  a  will  is,  under 
any  circumstances,  a  proceeding  in  rem\  yet,  under  the  practice  and  statutes 
of  this  State,  it  partakes  somewhat  of  the  nature  of  a  proceeding  in  per- 
sonam,  and  is  assimilated,  in  many  respects,  to  an  ordinary  suit  at  law. 

2.  Conclusiveness  of  recitals  in  record. — All  orders  and  entries  made,  in  the  regu- 
lar progress  of  a  cause,  daring  term  time,  are  considered  as  emanating  from 
the  court,  import  absolute  verity,  and  estop  the  parties  from  disputing  their 
correctness. 

3.  Joinder  in  issue. — When  objections  are  filed  to  the  probate  of  a  will,  it  is  not 
necessary  to  join  issue  thereon;  nor  can  a  joinder  in  issue  by  one  of  the 
proponents  work  a  change  of  parties  to  the  record,  or  release  a  co-propo- 
nent from  his  duties  and  liabilities  as  such. 
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4.  Oral  and  written  applications  for  probate. — An  application  for  the  probate  of  a 
will  may  properly  be  made  in  writing,  though  our  statutes  do  not  require 
that  it  should  be  so  made;  but  where  a  will  is  propounded  orally  by  two 
joint  executors,  and  a  day  set  for  the  hearing,  a  subsequent  written  applica- 
tion by  one  of  the  proponents  alone  cannot  annul  or  vary  the  previous  pro- 
ceedings. 

5.  Renunciation  by  proponent  as  executor. — Where  two  joint  executors  propound  a 
will  for  probate,  and  an  issue  is  made  up  to  test  its  validity,  it  is  too  late 
for  either  of  them,  at  the  trial,  to  renounce  his  executorship,  in  order  that 
he  may  become  a  competent  witness  to  sustain  the  will. 

6.  Admis&ibility  of  parol  evidence  to  contradict  recitals  of  record. — Parol   evidence 
cannot  be  received  to  impeach  or  contradict  the  recitals  in  orders  and  en- 
tries made  during  the  progress  of  a  cause  in  the  court  in  which  the  suit  or 
proceeding  is  pending. 

7.  Competency  of  proponent  as  witness  for  will. — After  issue  joined  contesting  the 
probate  of  a  will,  an  executor,  who  is  shown  by  the  record  to  be  one  of  the 
proponents;  cannot  demand  to  be  discharged,  as  a  matter  of  right,  on  offer- 
ing to  deposit  in  court  a  sum  of  money  sufficient  to  cover  the  costs,  in  or- 
der that  he  may  be  examined  as  a  witness  to  sustain  the  wilL 

j 
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IN  the  matter  of  the  last  will  and  testament  of  John  Dar- 
rington,  deceased,  which  was  propounded  for  probate  by 
Edmund  A.  Deslonde  and  Robert  D.  James,  who  were  therein 
named  as  joint  executors,  and  was  resisted  by  the  heirs-at-law 
and  distributees  of  said  decedent.  "Written  objections  were 
filed  to  the  probate,  and  issue  was  thereon  joined,  and  a  jury 
trial  had,  which  resulted  in  a  verdict  against  the  validity  of 
the  will;  and  the  court  thereupon  rendered  judgment,  reject- 
ing the  probate,  and  awarding  a  portion  of  the  costs  against 
the  proponents.  "During  the  progress  of  the  cause,"  as  the 
bill  of  exceptions  states,  "Edmund  A.  Deslonde  offered  to 
introduce  Robert  D.  James,  one  of  the  executors  named  in 
the  will,  as  a  witness,  under  the  following  circumstances: 
The  contestants  had  closed  their  evidence,  and  the  said  James 
was  offered  as  a  witness  in  reply.  He  renounced  his  execu- 
torship, released  all  interest  under  the  will,  and  his  right  to 
commissions,  if  any  he  had.  The  said  Deslonde  then  offered 
to  prove,  that  said  James  had  never  authorized  any  one  to 
use  his  name  as  one  of  the  proponents  of  the  will,  and  the 
issues  had  been  made  up  (?)  as  appears"  from  the  papers  in  the 
cause;  although  the  entry  on  the  minutes,  which  was  made 
when  the  will  was  propounded  and  filed,  showed  that  the 
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same  was  propounded  by  both  said  James  and  said  Deslonde. 
The  said  Deslonde  also  offered  to  deposit  with  the  court  a 
sum  of  money  to  pay  the  costs  of  this  suit,  more  than  suffi- 
cient to  cover  all  costs  that  can  accrue.  But  the  court 
refused  to  allow  the  money  to  be  deposited,  refused  to  receive 
the  proof  that  said  James  did  not  authorize  the  will  to  be 
propounded  in  his  name,  and  refused  to  permit  said  James  to 
testify;  to  all  which  rulings  of  the  court  the  said  proponents 
excepted."  The  other  material  facts  of  the  case  will  be  un- 
derstood by  reference  to  the  opinion.  Errors  are  assigned 
by  Deslonde  alone. 

E.  S.  DARGAN  and  F.  S.  BLOUNT,  for  the  appellants. — Un- 
der the  circumstances  disclosed  by  the  record,  Robert  D. 
James  was  a  competent  witness,  and  should  have  been  permit- 
ted to  testify.  This  case  is  very  different  from  that  of  Gilbert 
v.  Gilbert,  22  Ala.  529.  Though  the  minutes  showed  that 
the  will  was  propounded  for  probate  by  both  Deslonde  and 
James,  yet  the  issues  were  made  up  with  Deslonde  alone,  and 
the  trial  proceeded  in  his  name  alone.  The  probating  of  a 
will  is  a  proceeding  in  rem;  and  neither  the  executor,  nor  the 
next  of  kin,  nor  the  heir-at-law,  is  bound  to  enter  into  a  con- 
testation about  it;  any  one  in  interest  may  interfere,  but  no 
one  is  compelled  to  do  so. — Sawyer  v.  Dozier,  5  Iredell,  97; 
Enloe  v.  Sherrill,  6  Iredell.  212.  But  even  if  James  was  a 
joint  proponent  with  Deslonde,  he  had  the  right  to  renounce 
his  executorship,  and  thus  render  himself  a  competent  witness 
to  sustain  the  will. — 1  Williams  on  Executors,  152;  Jackson 
v.  Whithead,  3  Phill.  577  (1  Eng.  EC.  R.  478)  ;  Panchard  v. 
Weger,  1  Phill.  212  (1  Eng.  EC.  R.  74);  3  Hagg.212;  3  Ad- 
dams,  272;  4  Leigh,  179;  8  Conn.  254. 

WM.  P.  CHILTON  and  GEO.  W.  GAYLE,  contra. — James 
was  one  of  the  proponents  of  the  will,  and  a  party  to  the 
contestation,  as  shown  by  the  recitals  of  the  record;  and  so 
this  court  decided,  on  the  motion  to  dismiss  the  appeal,  at  the 
last  term. — See  28  Ala.  He  was,  therefore,  an  incompetent 
witness  to  sustain  the  will,  and  could  not  render  himself  com- 
petent by  renouncing  the  executorship. — Gilbert  v.  Gilbert, 
22  Ala,  529.  The  South  Carolina  cases  cited  for  the  appel- 
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lants  are  founded  upon  a  statute  very  different  from  ours, 
and  the  English  decisions  proceed  upon  principles  peculiar 
to  the  ecclesiastical  courts;  but,  even  in  those  cases,  the  exec- 
utor, before  he  was  offered  as  a  witness,  had  been  withdrawn 
and  dismissed  from  the  record  as  a  party. 

STONE,  J.—  In  Gilbert  v.  Gilbert,  22  Ala.  529,  this  court 
held  the  proponent  of  a  will  an  incompetent  witness  to  sustain 
its  validity,  because  of  his  liability  for  costs.  That  was  a 
proceeding  before  the  Code,  went  into  operation,  and  hence 
not  governed  by  its  provisions. 

Should  a  different  rule  prevail  under  the  Code?  Section 
1634  declares,  that  where  a  will  is  contested,  before  the 
probate  thereof,  "an  issue  must  be  made  up,  under  the  direc- 
tion of  the  court,  between  the  person  making  the  application. 
as  plaintiff,  and  the  person  contesting  the  validity  of  the  will, 
as  defendant."  Section  1643  is  in  the  following  language  : 
"In  all  matters  in  relation  to  the  evidence,  mode  of  proceed- 
ing, investigation  and  determination  of  such  contest,  not 
specially  provided  for  by  this  article,  the  court  must  proceed 
and  be  governed  by  the  same  rules  and  regulations  as  courts 
of  law."  Section  1649  is  in  these  words:  "In  all  cases  con- 
testing the  validity  of  a  will,  under  any  of  the  preceding 
sections  of  this  article,  the  costs  must  be  paid  by  the  party 
contesting,  if  he  fails;  otherwise,  it  must  be  paid  by  the 
plaintiff,  or  out  of  the  estate,  or  in  such  proportions  by  the 
plaintiff  or  the  estate  as  the  court  may  direct."  Sections 
1636,  1640,  and  1644,  designate  the  proponent  and  contestant 
as  "  the  parties." 

But  the  Code,  section  2302,  declares  that  interest  in  the 
event  of  the  suit,  or  liability  for  costs,  does  not  render  a 
witness  incompetent,  "  unless  the  verdict  and  judgment  would 
be  evidence  for  him  in  another  suit."  This,  perhaps,  would 
dispose  of  the  objection  to  the  competency  of  the  witness,  if 
the  codifiers  had  stopped  here.  The  same  section,  however, 
enacts,  that  its  provisions  shall  not  be  "  so  construed  as  to 
authorize  persons  or  parties  to  be  witnesses,  further  than  is 
authorized  by  the  other  provisions  of  the  Code." 

1.  The  probate  of  a  will,  under  any  circumstances,  is  a 
proceeding  in  rcm.  It  operates  upon  the  thing  itself.  It 
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defines,  and,  in  a  great  degree,  creates,  its  status.  That  status, 
thus  defined,  adheres  to  it  as  a  fixture;  and  the  judgment  or 
decree  in  the  premises,  unless  avoided  in  some  mode  prescribed 
by  law,  binds  and  concludes  the  whole  world. — Woodruff  v. 
Taylor,  20  Vermont  R.  65;  Note  to  Duchess  of  Kingston's 
case,  2  Smith's  Leading  Cases,  American  notes,  side  page  439. 
See,  also,  Hunt  and  Wife  v.  Acre  and  Johnson,  28  Ala. 
Though  the  probate  of  a  will  is  a  proceeding  in  rem,  yet, 
under  our  system,  when  there  is  a  contest,  it  partakes  some- 
what of  the  nature  of  a  proceeding  inter  partes,  or  in  personam. 
The  sections  of  the  Code  copied  above  assimilate  it,  in  many 
respects,  to  ordinary  suits  at  law.  Hence,  when  the  motion 
was  made  to  dismiss  the  appeal,  we  decided  that  Robert  D. 
James  was  a  party  to  the  record. 

2.  "  All  the  orders  and  entries  made,  in  the  regular  pro- 
gress of  a  cause,  during  term  time,  must  be  received  as 
emanating  from  the  court." — Swift  v.  Stebbins  &  Hunter, 
4  Stew.  &  For.  447;  Weir  v.  Hoss,  6  Ala.  881.  Records 
import  absolute  verity,  and  all  parties  to  them  are  estopped 
from  disputing  their  correctness.  See  a  collection  of  the 
authorities  on  this  question,  in  a  note  to  the  Duchess  of  King- 
ston's case,  supra,  side  page  437-8.  The  record  in  this  case 
recites,  that  Robert  D.  James  and  Edmund  Deslonde,  the 
executors  named,  propounded  the  will  for  probate  on  15th 
of  October,  1855.  On  the  12th  of  November,  1855,  the 
contestants  filed  their  objections,  five  in  number,  to  the 
probate  of  the  will;  and  on  the  same  day,  Edmund  A. 
Deslonde  took  issue  on  the  allegations.  On  the  same  day, 
12th  of  November,  the  record  recites,  "And  now,  on  this  day, 
came  Edmund  Deslondc  and  Robert  D.  James,  who  are  named 
as  executors  in  said  instrument,  in  person,  and  by  attorney," 
<fec.  An  order  was  that  day  made,  setting  a  day  for  the  trial, 
and  directing  the  sheriff  to  summon  a  jury.  The  final  judg- 
ment describes  the  parties  as  "Edmund  A.  Deslonde  and 
Robert  D.  James,  proponents  of  the  will  of  John  Darrington, 
deceased,  plaintiffs,  v.  John  S.  Carter,  Eliza  C.  Carter, 
Robert  Darrington,  contestants,  defendants;"  and  the  judg- 
ment is  rendered  against  Deslonde  and  James  for  costs. 
These  recitals,  under  the  rules  above  laid  down,  are  conclu- 
sive to  show  that  Robert  D.  James  was  a  joint  proponent 
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with  Deslonde,  and  that  he  is  a  party  to  the  record,  unless 
the  record  itself  show  otherwise. 

The  only  portions  of  the  record  which,  in  the  least,  conflict 
with  this  view,  are  the  following  :  1st,  the  joining  issue  by 
Deslonde  alone,  on  the  12th  November,  as  above  stated;  2d, 
a  paper  copied  into  the  record,  and  which  was  filed  December 
3d,  1855,  propounding  the  will  in  the  name  of  Edmund  A. 
Deslonde  alone;  3d,  a  renunciation  by  Robert  D.  James  of 
the  office  of  executor,  dated  December  17th,  1855  ;  and,  lastly, 
a  recital  in  the  bill  of  exceptions,  that  "Deslonde  then  offered 
to  prove  that  the  said  Robert  D.  James  had  never  authorized 
any  one  to  use  his  name  as  one  of  the  proponents  of  the  will, 
and  the  issue  had  been  made  up  as  appears  from  the  papers 
in  the  cause,  although  the  entry  on  the  minutes,  which  was 
made  when  the  will  was  propounded  and  filed,  showed  that 
the  same  was  propounded  by  both  said  James  and  said 
Deslonde.  The  said  Deslonde  also  offered  to  deposit  with 
the  court  a  sum  of  money  to  pay  the  costs  of  this  suit  or  con- 
testation, more  than  sufficient  to  pay  and  cover  all  costs  that 
can  accrue."  We  will  dispose  of  them  in  the  order  in  which 
they  are  stated  above. 

3.  The  joining  issue  on  the  objections  filed  against  the 
probate  of  the  will,   was,  under  our  practice,  unnecessary. 
It  did  not,  and  could  not.  work  a  change  of  the  parties  to  the 
record,  nor  release  James  from  his  duties  and  liabilities  as 
joint  proponent  of  the  will  with  Deslonde. 

4.  Our  statutes  do  not  require  papers  of  this  kind  to  be 
propounded  in  writing.     Still  it  would  be  regular  to  do  so, 
and  many  good  reasons  might  be  offered  in  favor  of  such 
practice.     But  in  this  case,  the  will  had  been  propounded 
orally,   and  a  day  set  for  the  trial,   &c.     The   subsequent 
attempt,  made  December  3d,  by  Deslonde  alone,  to  propound 
the  will  in  writing,  did  not  annul  or  vary  the  previous  pro- 
ceedings.   No  action  appears  to   have  been  taken   on  the 
paper  of  December  3d  ;  and,  so  far  as  we  can  discover,  it  is 
no  part  of  the  record. 

5.  The  renunciation  of  Mr.  James  came  too  late.    He  was 
a  party  to  the  proceedings,  and  had  no  authority  to  withdraw 
from  them  at  that  stage. — See  Gilbert  v.    Gilbert,  supra: 
Code,  §§  1634, 1649;  Sears  v.  Dillingham,  12  Mass.  358.     We 
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do  not  hold  that  Mr.  James  was  rendered  incompetent  as  a 
witness,  by  the  fact  that  he  was  named  executor  in  the  will. 
But,  if  his  testimony  was  desired  on  the  trial,  he  should  not 
have  been  made  a  party  plaintiff  on  the  record,  by  the  employ- 
ment of  his  name  as  one  of  the  proponents  of  the  will. 

6.  The  orders  and  entries  in  this  case  must  be  received  as 
emanating  from  the  court.     The  judge  who  made  the  orders 
and  entries,  must  be  presumed  to  have  known  the  facts,  and 
to  have  spread  them   correctly  on  the  record.     To  permit 
them  to  be  inquired  into,  or  assailed  by  testimony,  in  the  court 
in  which  they  have  transpired,  would  lead  to  inextricable  con- 
fusion.— Price  v.  Br.  Bank,    17  Ala.  378.     The   testimony 
offered  with  this  object,  was  correctly  rejected.     Nor  is  it  by 
any  means  certain  that  the  fact  proposed  to  be  proved  would 
vary  the  rights  of  the  parties.     Mr.  James  may  never  have 
"authorized  any  one  to  use  his  name  as  one  of  the  proponents 
of  the  will,"  and  yet  by  his  silent  acquiescence,  or  in  various 
other  ways,  he  may  have  fully  ratified  such  use.     Neither 
could  a  deposit  of  money,  to  cover  costs,  render  Mr.  James 
a  competent  witness — Code,  §§  2302,  1643;  Stone  v.  Bibb, 
2  Ala.  100. 

7.  We  have  examined  the   cases  in  the  English  ecclesias- 
tical  reports,   referred   to   on   brief  of  appellants.      They 
certainly  hold  that,  in  that  court,  a  proponent  of  a  will  may, 
by  an  order  of  court,  be  discharged,  and  used  as  a  witness  to 
establish  the  will.     They  do  not  say  it  would  be  error  in  the 
primary  court  to  refuse  such  order.     But,  be  this  as  it  may, 
we  feel  compelled  to  decide  that,  under  the  provisions  of  the 
Code  copied  in  this  opinion,  an  executor,  who  is  shown  by  the 
record  to  be  a  proponent  of  a  will,  can  not,  after  issue  joined 
contesting  the  same,  demand,  as  a  matter  of  right,   that  he 
shall  be  discharged,  that  he  may  testify  as  a  witness.     We 
prefer,  in  this  case,  to  extend  the  principle  no  further. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
probate  court  is  affirmed. 
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EVANS  vs.    CAREY. 

[ASSUMPSIT  ON  COMMON  COUNTS — PLEAS,  STATUTE  OF  LIMITATIONS,  AND  DISCHARGE 
IN  BANKRUPTCY — SUBSEQUENT  PROMISE.] 

1.  What  will  remove  bar  of  statute  of  limitations. — To  revive  a  debt  barred  by  the 
statute  of  limitations,   there  must  be  a  promise  by  the  debtor  to  pay  the 
debt;  but  this  promise  may  be  either  express  or  implied,  conditional  or  un- 
conditional.   If  implied,  there  must  not  only  be  a  cle'ar  and  distinct  recog- 
nition of  the  debt,  but  it  must  be  unaccompanied  with  any  expressions 
which  leave  it  doubtful  whether  the  debtor  was  willing  to  waive  the  bene- 
fit of  the  statute;  but  if  the  promise  is  express,  though  conditional  or  de- 
pendent, proof  of  the  performance  of  the  condition  is  all  that  is  required. 

2.  Construction  of  subsequent  promise,  when  question  of  law. — Where  the  words  re- 
lied on  to  take  a  case  out  of  the  statute  of  limitations,  amount  in  law  to  an 
express  promise,  there  is  no  necessity  for  referring  their  construction  to 
the  jury,  but  the  court  may  instruct  them  as  to  the  legal  effect  of  the 
words. 

3.  Release  of  partner. — A  parol  agreement  to  release  one  partner,  does  not  ope- 
rate to  discharge  the  debt  as  against  his  co-partner. 

4.  What  will  revive  debt  discharged  by  bankruptcy. — Nothing  less  than  an  express 
promise  will  revive  a  debt  which  is  discharged  by  a  decree  in  bankruptcy; 
but  it  is  not  necessary  that  the  words  should  be  spoken  to  the  creditor  or 
his  agent,  although  the  fact  that  they  were  spoken  to  a  third  person  may 
well  be  considered,  in  connection  with  the  other  facts,  in  determining 
whether  they  amount  in  law  to  an  express  promise. 

5.  What  words  amount  to  an  express  promise. -~  Where  plaintiff  met   defendant  at 
the  house  of  a  common  relative,  and  refused  to  speak  to  him,  and  defend- 
ant afterwards  complained  of  this  to  his  relative,  who  then  told  him,  that 
plaintiff  "considered  he  had  treated  him  badly,  in  permitting  him  to  suffer 
largely  as  his  endorser  in  bank";  at  which  defendant  "seemed  surprised, 
and  said,  if  plaintiff  had  paid  anything  on  account  of  such  endorsement,  he  (defend- 
ant) was  able  and  willing  to  pay  it  to  plaintiff  " — held,  that  the  words  amounted  in 
law  to  an  express  promise,  and,  on  proof  of  the  payment  by  plaintiff,  took 
the  debt  out  of  the  statutes  of  limitation  and  bankruptcy. 

APPEAL  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  ALEX.  McKiNSTRY. 

ASSUMPSIT,  on  the  common  money  counts,  by  Edward  Carey 
against  Matthew  0.  Evans,  to  recover  a  sum  of  money  paid 
by  plaintiff  to  the  Milledgeville  Bank,  as  accommodation 
endorser  of  T.  &  R.  Evans,  of  which  firm  defendant  was  a 
partner;  pleas,  non  assumpsit,  payment,  set-off,  the  statute  of 
limitations,  and  the  defendant's  discharge  in  bankruptcy,  on 


100  ALABAMA. 


Evans  v.  Carey. 


all  of  which  pleas  issue  was  joined.  To  avoid  the  bar  of  the 
statute  of  limitations  and  the  decree  in  bankruptcy,  the 
plaintiff  relied  on  a  subsequent  promise;  and  the  only  proof 
of  this  promise  was  made  by  one  George  G-.  Henry,  whose 
testimony  was  as  follows :  "Plaintiff,  who  is  the  father-in-law 
of  witness,  was  at  his  house,  in  Mobile,  in  January  or  Febru- 
ary, 1852;  and  witness,  not  knowing  of  any  feeling  between 
him  and  defendant,  invited  defendant;  who  had  married  the 
sister  of  plaintiff's  wife,  to  dine  at  his  house.  Witness  was 
not  at  dinner;  but  defendant  came  to  him,  and  complained  of 
the  treatment  which  he  had  received  from  plaintiff  on  that 
occasion  at  witness'  house,  telling  witness  that  plaintiff  had 
refused  to  speak  to  him.  Witness  then  informed  defendant, 
that  plaintiff  considered  that  he  (defendant)  had  treated  him 
badly,  in  permitting  him  to  suffer  largely  as  defendant's 
endorser  to  the  Milledgeville  Bank.  Defendant  seemed  sur- 
prised,— said,  if  Mr.  Carey  (plaintiff)  had  paid  anything  on 
account  of  such  endorsement,  he  (defendant)  was  able  and 
willing  to  pay  it  to  the  plaintiff.  Witness  expressed  his 
opinion  that  this  would  be  satisfactory  to  plaintiff;  and 
afterwards,  at  night,  witness  told  Mr.  Carey  of  this  interview 
with  the  defendant.  Mr.  Carey  said,  he  would  be  very  glad 
if  he  did  it,  and  that  he  would  make  out  the  account,  and 
send  it  to  witness.  Plaintiff  went  home  to  Georgia,  and, 
after  some  time,  sent  the  account";  which  is  made  an  exhibit 
to  the  bill  of  exceptions,  and  which  was  offered  in  evidence 
by  plaintiff,  without  objection,  so  far  as  related  to  the  items 
concerning  the  debt  to  the  Milledgeville  Bank.  Henry 
further  testified,  that  he  had  this  account  copied,  and  a  copy 
sent  to  the  defendant;  that  defendant  afterwards  sent  him,  in 
return,  a  statement  of  the  matters  of  account  between  him 
and  plaintiff,  which,  in  effect,  denies  any  indebtedness  on  his 
part;  and  that  he  was  not  acting,  in  the  interview  between 
himself  and  defendant,  as  the  agent  of  plaintiff. 

There  was  evidence,  also,  tending  to  show  that  the  plaintiff 
had,  by  a  parol  agreement,  for  valuable  consideration,  released 
Thomas  C.  Evans,  the  defendant's  late  partner,  from  liability 
on  this  claim;  and  the  defendant  insisted  that  the  agreement 
also  released  him. 

The  court  charged  the  jury  as  follows  : — 
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"1.  That  the  remark  made  by  the  defendant  to  the  witness 
Henry,  as  stated  by  Henry  in  his  testimony  as  above  set  out, 
if  the  jury  believed  it,  removed  the  bar  of  the  statute  of  lin> 
itations,  and  also  deprived  the  defendant  of  the  benefit  of 
his  discharge  in  bankruptcy;  and  that  that  remark,  of  itself, 
had  the  effect  to  revive  the  debt,  so  far  as  the  jury  should 
believe  plaintiff  had  proved  payments  on  account  of  his  en- 
dorsement for  defendant  to  the  Milledgeville  Bank,  and  for 
which  plaintiff  has  not  been  reimbursed,  notwithstanding  the 
statute  of  limitations  and  the  defendant's  discharge  in  bank- 
ruptcy might  otherwise  have  barred  a  recovery  therefor." 

2.  That  the  release  made  by  plaintiff  to  Thomas  C.  Evans 
did  not  have  the  effect  to  discharge  defendant  from  his  liability 
on  the  claim  sued  for  in  this  action. 

The  defendant  excepted  to  these  charges,  and  he  now 
assigns  them  as  error. 

E.  S.  DARGAN  and  WM.  G.  JONES,  for  appellant. — I.  Jls  to 
the  bar  of  the  statute  of  limitations :  There  was  no  such  promise 
or  admission  proved  by  Henry  as  would  remove  the  bar  of 
the  statute  of  limitations,  according  to  the  later  and  better 
decisions  on  the  subject.  The  fullest  and  best  case  on  the 
subject  is  that  of  Bell  v.  Morrison,  1  Peters,  357-362,  which 
has  since  been  followed  in  Moore  v.  Bank  of  Columbia, 
6  Peters,  86-93,  and  has  been  approved  and  acted  on  by 
almost  every  court  in  the  United  States  since  that  time. — See 
the  cases  collected  in  Angell  on  Limitations,  213-245.  Its 
doctrine  is  in  accordance  with  the  modern  decisions  of  the 
English  courts,  commencing  with  A'Court  v.  Cross,  3  Bing. 
329,  (11  E.  C.  L.  R.  124,)  and  followed  by  numerous  others ; 
and  has  been  approved  by  this  court,  in  Crawford  v.  Childress, 
1  Ala.  482.  The  court  is  also  referred,  on  this  point,  to  the 
following  cases  :  Lunt  v.  Stevens,  24  Maine,  534;  Yentris  v. 
Shaw,  14  N.  H.  422;  Ayers  v.  Richards,  12  Illinois,  146; 
Carrath  v.  Paige,  22  Vermont,  179;  Purdy  v.  Austin,  3  Wen- 
dell, 187.  -From  an  attentive  examination  of  these  cases 
the  following  propositions  seem  deducible,  to-wit : 

1.  That  a  new  promise,  express  or  Implied,  is  indispensable 
to  remove  the  bar.  No  admission,  as  such,  and  of  itself,  can 
have  this  effect.  An  admission  may,  indeed,  be  so  clear  and 
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unequivocal,  that  a  new  promise  may  be  inferred  from  it,  or 
it  may  be  evidence  of  a  new  promise;  but  yet  it  is  the  promise, 
and  not  the  admission,  which  removes  the  bar.  This  is  suffi- 
ciently evident  from  the  fact,  that  the  clearest  and  most 
unequivocal  admission  of  a  present  subsisting  debt,  if  accom- 
panied by  words  or  circumstances  which  repel  the  idea  of  a 
promise,  will  not  remove  the  bar;  as  if  a  man,  when  applied 
to  for  payment  of  a  debt,  say,  'I  admit  that  this  is  a  just  debt, 
and  that  it  is  now  due  and  unpaid,  but  it  is  barred  by  the 
statute  of  limitations,  and  I  shall  rely  on  that  as  a  defense.' 

2.  Every  promise,  so  far  as  applicable  to  this  subject,  is 
either  express  or  implied,  and  also  either  positive  or  condi- 
tional. An  express  and  an  implied  promise  stand  in  contra- 
distinction to  each  other:  if  express,  it  cannot  be  implied;  and 
if  implied,  it  cannot  be  express.  So,  a  positive  and  a  condi- 
tional promise  stand  in  contradistinction  :  if  positive,  it 
cannot  be  conditional ;  and  if  conditional,  it  cannot  be  posi- 
tive. Every  promise,  too,  must  have  two  of  these  qualities; 
that  is,  it  must  be  express  or  implied,  and,  at  the  same  time, 
positive  or  conditional.  Every  promise,  therefore,  must  be 
either,  1st,  express  and  positive;  or,  2d,  express  and  condi- 
tional; or,  3d,  implied  and  positive;  or,  4th,  implied  and 
conditional.  A  promise  of  the  first  class  will,  of  itself, 
suffice  to  remove  the  bar  of  the  statute  ;  a  promise  of  the 
second  class  will  not,  of  itself,  remove  the  bar  of  the  statute, 
but  it  must  be  shown  that  the  condition  has  happened  or  been 
performed;  a  promise  of  the  third  class  will,  of  itself,  remove 
the  bar;  and  a  promise  of  the  fourth  class  will  not,  of  itself, 
suffice  to  remove  the  bar. 

In  the  case  at  bar,  it  is  insisted,  first,  that  there  is  no 
promise  at  all,  either  express  or  implied;  or,  secondly, -if  any 
promise  is  proved,  that  it  is  implied  and  conditional,  and 
therefore  insufficient  to  remove  the  bar  of  the  statute.  Man- 
ifestly no  express  promise  is  proved.  Is  there  any  implied 
promise  proved?  It  is  said  in  the  cases  that  a  new  promise 
may  sometimes  be  implied  from  acts,  as,  for  example,  from 
part  payment  of  a  debt  barred  by  the  statute;  and  it  may 
also  sometimes  be  implied  from  an  admission.  But  it  is  not 
every  admission  that  will  have  this  effect :  on  the  contrary, 
according  to  the  authorities,  very  few  admissions  will  have 
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this  effect.  To  have  the  effect  of  raising  an  implied  promise 
sufficient  to  remove  the  bar  of  the  statute,  the  admission 
must  be  a  clear,  direct,  express,  positive,  unqualified,  unequiv- 
ocal, and  unconditional  admission  of  a  present  subsisting 
debt,  which  the  party  is  liable  and  willing  to  pay.  unaccom- 
panied by  any  circumstances  negativing  the  idea  of  a  promise 
to  pay.  Every  one  of  these  expressive  adjectives  is  taken 
from  adjudged  cases,  decided  by  courts  of  the  highest 
authority.— 11  Wheaton,  315;  1  Peters,  357;  6  Peters,  86: 
3  Bing.  329;  5  Bing.  349;  1  Bibb,  443;  14  N.  H.  422;  24  Maine, 
534;  12  Illinois,  146;  22  Vermont,  179;  3  Wendell,  187; 
1  Ala.  482. 

In  Bell  v.  Morrison,  1  Peters,  357,  it  is  decided  that,  "if 
the  expressions  be  equivocal,  vague,  and  indeterminate,"  "they 
ought  not  to  go  to  the  jury  as  evidence  of  a  new  promise." 
In  this  case,  there  was  not  any  admission  of  indebtedness;  or, 
at  least,  it  was  neither  a  clear,  nor  express,  nor  positive,  nor 
unqualified,  nor  unequivocal,  nor  unconditional  admission; 
but,  on  the  contrary,  was  equivocal,  vague,  indeterminate, 
qualified,  and  conditional.  The  word  "  if"  of  itself,  prevents 
it  from  being  a  positive,  or  unqualified,  or  unconditional 
admission.  Besides,  it  was  made  under  circumstances  which 
negative  the  idea  of  a  promise  to  pay.  Evans  was  "surprised," 
and  obviously  indignant,  that  any  such  claim  was  pretended. 
His  language  and  manner,  as  proved  by  Henry,  so  far  from 
being  a  clear  and  unqualified  admission  of  indebtedness,  were 
rather  an  indignant  denial  of  any  indebtedness;  and  when  the 
particulars  of  the  claim  were  afterwards  furnished  by  Carey, 
through  Henry,  Evans  promptly  replied  by  an  account 
denying,  in  effect,  any  indebtedness.  Yet  the  court  did  not 
even  leave  this  evidence  to  the  jury,  to  infer  a  promise;  but 
charged  them,  that  it  was,  in  itself,  sufficient  to  remove  the 
bar  of  the  statutes  of  limitations  and  bankruptcy. 

II.  But,  even  if  the  admission  were  such  as  to  raise  an  im- 
plied promise  sufficient  to  remove  the  bar  of  the  statute  of 
limitations,  it  certainly  was  not  sufficient  to  deprive  the  defendant 
of  the  protection  afforded  by  his  discharge  in  bankruptcy.  The 
courts  have  generally  held,  in  analogy  to  the  decisions  under 
the  statute  of  limitations,  that  the  old  debt  discharged  by 
bankruptcy  is  a  sufficient  consideration  to  support  a  new 
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express  promise  to  pay  it,  made  by  the  bankrupt  after  his 
discharge;  but  this  can  scarcely  be  sustained  in  principle,  and 
has  been  questioned  by  many  judges,  and  expressly  denied  by 
at  least  one  court. — 13  Sm.  &  Mar.  289-93.  There  is,  how- 
ever, a  manifest  distinction,  between  the  effect  of  the  bar 
created  by  the  statute  of  limitations,  and  the  discharge  effected 
by  bankruptcy.  The  language  of  the  statute  of  limitations 
applies  not  to  the  debt  itself,  but  to  the  action  for  its  recov- 
ery; it  bars  the  action,  but  does  not  discharge  or  extinguish 
the  debt.  On  the  contrary,  the  language  of  the  bankrupt 
act  not  only  bars  the  action,  but  in  addition,  and  in  express 
terms,  declares  that  the  debt  is  discharged.  The  courts  have 
recognized  and  acted  on  this  distinction.  Thus,  if  the  right 
of  action  on  a  note,  which  is  assignable  by  endorsement,  be 
barred  by  the  statute  of  limitations,  and  the  maker  afterwards 
promise  the  payee  to  pay  it,  and  the  payee  afterwards  assign 
it  to  a  third  person, — such  third  person  may  sue  the  maker 
on  the  note,  and  defeat  the  plea  of  the  statute  by  proof  of 
such  new  promise;  but  if  a  bankrupt  make  a  new  promise  to 
the  payee,  and  the  payee  afterwards  assign  the  note  to  a  third 
person,  who  sues  the  maker,  the  plaintiff  cannot  avail  himself 
of  the  new  promise  to  avoid  the  plea  of  bankruptcy, — Moore 
v.  Viele,  4  Wendell,  420;  Wardwell  v.  Foster,  31  Maine,  558. 
Part  payment,  too,  will  remove  the  bar  of  the  statute  'of 
limitations,  but  will  not  do  away  with  the  effect  of  a  discharge 
in  bankruptcy. — Stark  v.  Stinson.  3  Foster,  259.  Though 
an  implied  promise  may  remove  the  bar  of  the  statute  of 
limitations,  all  the  cases  agree  that  nothing  but  a  clear  and 
express  promise  can  overcome  a  discharge  in  bankruptcy. 
1  Parsons  on  Contracts,  308;  Lynbuy  v.  Weightman,  5  Esp. 
198;  Mucklow  v.  St.  George,  4  Tannt.  613;  Brook  v.  Wood, 
13  Price,  667;  Payne  v.  Eden,  3  Caines,  218;  Merriam  v. 
Bayley,  1  Cushing,  77;  Depuy  v.  Swart,  3  Wendell,  139: 
Porter  v.  Porter,  31  Maine,  169  ;  Prewett  v.  Caruthers, 
12  Sm.  &  Mar.  491;  Lintou  v.  Stanton,  4  La.  Ann.  R.  401-6; 
Brown  v.  Collier,  8  Humph.  510;  3  Foster,  259;  9  Ala.  320. 
And  this  new  promise,  being  in  the  nature  of  a  new  action, 
must  be  made  to  the  plaintiff  himself,  or  to  his  authorized 
agent.— 3  Wendell,  136  ;  12  Sm.  &  Mar.  491.  The  promise 
here  relied  on  was  not  made  to  the  plaintiff,  nor  to  his  author- 


JUNE  TERM,  1856. 105 

Evans  v.  Carey. 

ized  agent,  but  was  a  mere  declaration  to  a  stranger.  The 
words  themselves  do  not  contain  an  express  promise,  but,  at 
most,  only  show  ability  and  willingness  to  pay,  from  which 
a  promise  might  possibly  be  implied. 

ROBERT  H.  SMITH,  contra. — The  questions  are  two:  1.  Does 
the  statute  of  limitations  apply  to  the  case  ?  2.  "What  is  the 
effect  of  the  subsequent  promise  proved  by  Henry  ? 

I.  Although  the  doctrine  is  familiar,  that  exceptions  will 
not  be  engrafted  by  construction  on  the  statute  of  limitations; 
yet,  when  a  disability  to  sue  is  created  by  a  different  statute, 
the  period  of  such  disability  is  excluded  in  computing  time 
under  the  statute,  and  the  bar  must  be  complete  without  it. 
Thus,  the  statute  which  exempts  an  executor  or  administrator 
from  suit  for  six  months,  stops,  during  that  time,  the  running 
of  the  statute  of  limitations. — Hutchison  v.  Tolls,  2  Port.  44; 
Houpt  v.  Shields,  3  Port.  247.    In  this  case,  the  bankrupt 
act,  by  operation  of  law,  created  a  destruction  of  plaintiff's 
remedy,  until  it  was  revived  by  a  subsequent  promise;   and, 
by  analogy  to  the  cases  above  cited,  the  intervening  period 
must  be   exempted  in  the  computation  of  time  under  the 
statute.    If  this  be  so,  no  question  arises  under  the  statute  of 
limitations. 

II.  The  promise  proved  by  Henry  was  sufficient  to  remove 
the  bar  of  the  statute  of  limitations,  if  it  applies  to  the  case; 
and  also   to  remove  the  bar  of  bankruptcy.    The  subject- 
matter  of  the  conversation  between  Henry  and  Evans  was 
distinctly  comprehended  and  understood  by  them;  and  the 
amount  of  the  debt  was  known.     The  conversation  began  by 
a  distinct  recognition  of  the  debt;  and  the  promise  was  clear 
and  unambiguous.    It  was  contingent  in  form,  but  absolute  and 
unconditional  in  substance;  that  is,  it  depended  on  nothing 
to  transpire  in  future,  but  took  effect  the  moment  it  was  made. 
A  right  of  action  at  once  accrued  on  it,  and  the  statute  of 
limitations  began  to  run  anew  from  the  moment  it  was  made. 
It  announced,  in  clear  and  spirited  language,  an  ability,  and 
a  willingness  to  pay;  and  this  was  a  promise  to  pay. — Dear- 
ing  v.  Moffit,  6  Ala.  776;  Ross  v.  Ross,"  20  Ala.  105;  Townes 
and  Nooe  v.  Ferguson,  20  Ala.  150;  Groom  v.  Wheat,  7  Ala. 
349;  Watson  v.  Byers,  6  Ala.  393;  Pratt  v.  Russell,  7  Gushing, 
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462;  Way  v.  Sperry,  6  Gushing,  239;  4  Sandford's  S.  C.  R. 
429;  12  Penn.  State  R.  (by  Jones),  264;  13  ib.  541;  19  Ala. 
319;  7  Johns.  37;  14  ib.  198;  6  Barbour's  S.  C.  R.  583; 6  Gill, 
82;  32  Maine,  181;  13  Mees.  &  W.  766;  18  Vermont,  845; 
1  Greenl.  163;  Angell  on  Limitations,  245;  2  Greenl.  Ev. 
§§  440,  444;  4  Pick.  110. 

Our  courts  have  drawn  no  distinction,  between  the  opera- 
tion of  the  statute  of  limitations,  and  of  the  bankrupt  act; 
but  have  steadily  adhered  to  the  true  principle,  that  there  is 
a  perfect  analogy  between  the  two;  and  that  a  promise,  or 
acknowledgment,  which  will  remove  the  bar  of  one,  will 
equally  remove  the  bar  of  the  other. — Herndon  v.  Givens, 
16  Ala.  261;  Bearing  v.  Moffitt,  6  Ala.  776;  Ross  v.  Ross, 
20  Ala.  105;  20  Ala.  150.  The  revival  of  the  debt  rests,  in 
each  case,  on  the  moral  obligation,  which  is  the  same;  and 
the  consideration,  therefore,  is  the  same.  If  any  distinction 
were  made  between  the  two  cases,  the  discrimination  should 
be  in  favor  of  the  bankrupt's  promise;  for,  while  the  consid- 
eration and  moral  obligation  are  the  same,  the  creditor  is 
barred  by  the  statute  on  account  of  his  own  willful  neglect, 
but  bankruptcy  bars  him  in  spite  of  all  the  vigilance  he  can 
use. 

The  promise  relied  on,  though  made  to  Henry,  was  to  pay 
to  the  plaintiff';  and  all  the  authorities  hold,  that  such  a  prom- 
ise gives  a  right  of  action  to  the  plaintiff. — Huckabee  v.  May, 
14  Ala.  263;  18  Ala.  316;  Moore  v.  Yiele,  4  Wendell,  422; 
Soulden  v.  Van  Rensselaer,  9  Wendell,  297.  It  is  not 
•necessary,  to  remove  the  bar  of  bankruptcy,  that  the  promise 
should  be  made  to  the  creditor  or  his  agent. — 5  Penn.  State 
R.  (by  Barr),  369;  13  Peun.  State  R.  (by  Harris),  541;  11  Penn. 
State  R.  (by  Jones),  13;  4  Porter,  221;  10  Pick.  110;  9  Wen- 
dell, 293;  6  Gushing,  238.  But  if  this  were  necessary,  still 
the  promise  here  proved  would  be  sufficient.  Henry  was 
recognized  and  treated,  throughout  the  whole  transaction,  as 
the  agent  of  both  parties.  He  who  volunteers  to  communi- 
cate between  two  persons  who  are  at  enmity,  and  who  is 
accepted  and  communicated  with  by  both,  is,  quoad  hoc,  the 
agent  of  both.  And  the  subsequent  conduct  of  Evans  and 
Carey,  in  reference  to  their  accounts,  shows  conclusively  that 
they  recognized  Henry  as  their  common  agent. 
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Conceding  that  there  is  a  distinction  established  between 
the  operation  of  the  statute  of  limitations  and  the  bankrupt 
act — that  one  destroys  the  debt,  while  the  other  only  bars 
the  remedy;  yet  the  appellant  takes  nothing  by  the  concession. 
An  express  promise,  in  either  case,  revives  the  debt;  and  the 
authorities  already  cited  show  that  this  is  an  express  promise. 

The  cases  cited  for  appellant,  on  examination,  will  be 
found  to  establish  simply  these  two  propositions  :  1st,  that  a 
promise  to  pay  a  debt  barred  by  bankruptcy,  is  not  transfer- 
rable;  and,  2dly,  that'  loose  and  uncertain  assertions  of  an 
intention  to  pay,  or  casual  remarks,  made  to  third  persons, 
will  not  remove  the  bar  of  bankruptcy.  It  is  not  necessary, 
in  this  case,  to  controvert  either  of  these  propositions. 

GOLDTHWAITE,  J.— We  regard  the  principle  too  well 
settled,  at  this  day,  to  admit  of  controversy,  that  to  revive 
a  debt  barred  by  the  statute  of  limitations,  there  must  be  a 
promise  by  the  debtor  to  pay  the  debt.  This  principle  was 
fully  discussed  and  settled  in  the  case  of  Bell  v.  Morrison, 
1  Peters,  357,  which  decision  has  been  followed  in  most  of  the 
States. — Angell  on  Lim.  (2d  ed.)  228,  245.  The  promise  may 
be  either  express  or  implied,  conditional  or  unconditional. 
If  implied,  it  can  only  be  so  by  a  clear  and  distinct  recognition 
of  the  debt  as  an  existing  one;  and  even  then,  if  the  admis- 
sion is  accompanied  by  expressions  which  leave  it  doubtful 
whether  the  party  making  them  was  willing  to  waive  the 
benefit  of  the  statute,  the  law  will  not  imply  a  promise  in 
such  a  case.  The  statute  is  emphatically  one  of  repose;  and 
a  jqst  regard  for  its  intention  requires  its  application  to 
every  case  which  is  not  exempted  from  its  operation,  either 
by  an  express  promise,  or  by  facts  which  clearly  imply  one. 

In  the  present  case,  there  is  no  admission  of  the  debt.  We 
say  this,  for  the  reason,  that  the  relation  of  debtor  and 
creditor  could  not  exist,  as  between  these  parties,  unless 
Carey  had  made  the  payment  as  the  endorser  for  the  appel- 
lant; and  the  fact  of  this  payment  was  not  admitted.  But  it  is 
conceded  that  this  makes  no  difference,  if  there  was  an  express 
promise  by  the  appellent  to  pay  the  amount  which  Carey  had 
paid  for  him.  The  only  effect  of  such  a  promise  would  be, 
to  require  the  payment  to  be  proved;  and  that  being  done. 
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the  debt  proved,  although  barred  by  the  statute,  would  be  a 
consideration  which  would  support  the  promise.' — Ang.  on 
Lim.  (2d  ed.)  251,1252.  If  Evans  had  said,  "I  am  surprised 
at  Mr.  Carey  saying  that  he  has  paid  any  thing  as  my  endor- 
ser to  the  Milledgeville  Bank;  but  if  he  has  paid  anything 
upon  such  endorsement,  I  will  repay  him  the  amount  he  has 
paid."  that  would  have  been  a  clear  case  of  an  express 
promise;  and  if  what  he  did  say  had  the  same  meaning,  it 
must  have  the  same  effect.  There  is  no  precise  form  of 
words  required.  The  true  test  is,  did  the  party  mean  that 
he  would  pay  the  amount  of  the  debt  ?  If  he  did,  and  the 
words  used  by  him  are  susceptible  of  no  other  construction, 
then  they  amount  in  law  to  an  express  promise.  Applying 
this  test  in  the  present  case,  we  do  not  see  how  there  can  be 
any  doubt.  If  a  man,  when  speaking  of  a  debt  barred  by  the 
statute,  or  discharged  by  bankruptcy,  say,  without  any  quali- 
fication, that  he  is  able  and  willing  to  pay  to  the  creditor,  he 
certainly  means  that  he  will  pay.  What  else  can  he  mean  ? 
We  must  give  the  words  a  common-sense  construction,  such 
as  would  be  placed  upon  them  in  the  ordinary  intercourse  be- 
tween men;  and  taking  them  in  that  sense,  we  regard  them  as 
amounting  to  an  express  promise  to  pay  the  plaintiff  the 
amount  he  had  paid  for  him  as  endorser. 

It  is  supposed  by  the  counsel  for  the  appellant,  that  the 
conclusion  which  we  have  attained  is  in  conflict  with  Bell  v. 
Morrison,  supra.  In  that  case,  there  was  an  unascertained 
balance  due,  which  the  debtor  expressed  himself  anxious  and 
willing  to  settle;  and  he  finally  made  an  offer  of  less  than  one 
half  of  the  amount  proved  to  be  due,  by  way  of  compromise, 
which  was  not  accepted.  The  term  used,  ^settle,"  was  not 
only  ambiguous,  and  wholly  indefinite,  but,  when  viewed  in 
connection  with  the  circumstances  with  which  it  was  used, 
leaves  the  mind  in  doubt  whether  any  thing  more  was  intend- 
ed than  the  ascertainment  of  the  amount  due.  But  if  it  be 
conceded  that  the  term  was  used  with  reference  to  the  balance 
when  ascertained,  it  is  equally  indefinite.  The  amount  was 
uncertain,  and  the  party  was  anxious  and  willing  to  "settle," 
that  is,  to  close  it;  but  as  to  how,  or  on  what  terms,  we  are 
left  entirely  in  the  dark.  We  agree  entirely  with  the  learned 
judge  who  delivered  the  opinion  in  the  case  referred  to;  which 
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is,  in  effect,  that  the  language  relied  on  was  entirely  too  loose, 
and  indeterminate  to  amount  to  an  express  promise,  or  to 
raise  an  implied  one.  If,  however,  the  debtor  had  said, 
"whatever  amount  is  due  upon  the  account,  I  am  able  and 
willing  to  pay  you,"  then  it  would  have  been  identically  the 

case  at  bar.  and  we  cannot  doubt  that  the  decision   of  the 
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court  would  have  been  different. 

What  we  have  said,  is  decisive  of  the  case,  both  with 
regard  to  the  statute  of  limitations,  and  bankruptcy.  If  the 
language  stated  by  the  witness  Henry  was  used,  it  amounted 
in  law  to  an  express  promise  to  pay  the  plaintiff.  There 
was  no  necessity  for  referring  its  construction  to  the  jury; 
and  it  not  only  operated  to  prevent  the  bar  of  the  statute, 
but  exempted  the  debt  from  the  operation  of  the  discharge 
in  bankruptcy. — Moore  v.  Viele,  4  Wend.  420;  Dearing  v. 
Moffit,  6  Ala.  776;  Branch  Bank  v.  Boykin,  9  Ala.  320. 

That  the  parol  agreement  to  release  one  partner  does  not 
operate  to  discharge  a  debt  as  against  the  other,  is  shown  in 
Harrison  v.  Close,  2  Johns.  448;  Rowley  v.  Stoddard,  7  John. 
209;  Shaw  v.  Pratt,  22  Pick.  308;  Walker  v.  McCulloch, 

4  Greenl.  421. 
Judgment  affirmed. 

NOTE  BY  REPORTER. — The  foregoing  opinion  was  delivered 
at  the  June  term,  1855,  but  was  afterwards  withdrawn,  and  a 
re-argument  awarded;  and  at  the  June  term,  1856,  the  follow- 
ing opinion  was  pronounced. 

RICE,  C.  J. — Nothing  less  than  an  express  promise  to 
pay  will  revive  or  renew  the  legal  obligation  of  a  debt  dis- 
charged by  a  decree  in  bankruptcy.  And  therefore,  if  the 
words  spoken  by  Evans  to  Henry  amount  to  nothing  more 
than  "loose  declarations."  or  mere  "admissions,"  or  the  mere 
expression  of  the  obligation  in  foro  conscientia  which  Evans 
felt  existed  after  his  discharge  in  bankruptcy,  they  are  insuffi- 
cient to  avoid  the  effect  of  that  discharge. — Bartlett  v.  Peck, 

5  La.  Annual  Rep.  669;  Linton  v.  Stanton,  4 1'6.  402;  Prewett 
v.  Caruthers,  12  Sm.  &  Marsh.  491;  PQO!  v.  Relfe,  23  Ala.  B. 
701;  Stark  v.  Stinson,  3  Foster's  Rep.  259. 

But,  if  those  words  amount  in  law  to  more  than  all  these, 
and  to  an  express  promise  to  pay  Carey  the  sum  he  had  paid 
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as  the  endorser  of  Evans  to  the  Milledgeville  Bank,  they  are 
sufficient  to  avoid  the  effect  of  that  discharge,  as  to  the  sum 
so  paid  by  Carey.  If  such  promise  was  in  fact  made,  it  is 
immaterial  whether  the  words  which  constitute  it  were  uttered 
to  Carey  himself,  or  to  a  third' person  in  his  absence.  If  the 
words  spoken  by  Evans  amount  in  law  to  such  promise, 
neither  reason  nor  law  would  justify  us  in  deciding,  that  the 
promise  is  deprived  of  all  efficacy,  by  the  mere  fact,  that  the 
words  were  uttered  to  Henry,  and  not  to  Carey  or  his  agent. 
Such  a  decision  would  commit  us  to  the  following  extrava- 
gant propositions,  to-wit:  1st,  that  in  order  to  avoid  the 
effect  of  a  discharge  in  bankruptcy,  the  creditor  must  not 
only  prove  that  the  bankrupt  made  an  express  promise  to  pay 
to  him  the  debt,  but  must  go  further,  and  prove  also  that  the 
words  which  constitute  the  promise  were  uttered  to  him,  or  to 
his  agent  j  2d,  that  a  bankrupt  was  disabled  from  reviving  a 
debt  in  favor  of  an  estate  upon  which  no  administration  had 
ever  been  granted,  by  any  words  he  might  utter  whilst  the 
administration  of  the  estate  remained  vacant;  3d,  that  a 
bankrupt  could  not  revive  a  debt  in  favor  of  a  living  creditor, 
by  any  words  he  might  speak,  unless  he  could  find  the  cred- 
itor or  his  agent,  and  speak  the  words  to  the  one  or  the 
other  ;  4th,  that  although  it  is  a  well  settled  principle,  that  if 
A.  promises  B.  to  pay  a  third  person  a  sum  of  money,  and 
the  promise  is  founded  on  a  sufficient  consideration,  such 
third  person  may  maintain  assumpsit  on  the  promise,  yet  this 
principle  cannot,  under  any  circumstances,  be  applied  to  a 
promise  made  by  a  bankrupt.  We  cannot  sanction  a  position 
which  gives  countenance  to  propositions  so  entirely  indefensi- 
ble. On  the  contrary,  we  decide,  that  an  express  promise  by 
a  bankrupt  to  pay  to  the  creditor  a  particular  debt  discharged 
in  bankruptcy,  will  avoid  the  effect  of  such  discharge,  as  well 
when  the  words  constituting  such  promise  are  spoken  to  a 
third  person,  as  when  they  are  spoken  to  the  creditor  personally, 
or  to  his  agent. — Huckabee  v.  May,  14  Ala.  R.  263;  Wynne 
v.  Raikes,  5  East,  515;  Soulden  v.  Van  Renssalaer,  9  Wend. 
297;  Besford  v.  Saunders,  2  H.  Bl.  116;  Edson  v.  Fuller, 
2  Foster's  R.  183  ;  Haines  v.  Stauffer,  13  Penn.  State  Rep. 
(by  Harris),  541;  McKinley  v.  O'Keson,  5Barr,369;  Comfort 
v.  Eisenleis,  11  Penn.  State  Rep.  (by  Jones),  13  ;  Way  v. 
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Sperry,  6  Cushing's  Rep.  238;  Cogburn  v.  Spence,  15  Ala. 
Rep.  549;  Herndon  v.  Givens,  19  Ala.  R.  313. 

In  determining  whether  the  words  of  the  bankrupt  amount 
in  law  to  such  express  promise,  the  fact  that  they  were  spoken 
to  a  third  person,  and  not  to  the  creditor  or  to  his  agent,  may 
be  taken  into  consideration,  with  the  other  facts  in  evidence; 
for  the  sense  of  the  words  may  best  appear,  from  them  and 
the  cause  and  occasion  of  speaking  them,  considered  together. 
And  we  will  not  say  that  there  may  not  be  cases,  in  which 
the  question  whether  the  words  of  a  bankrupt  amounted  in 
law  to  an  express  promise  to  pay  the  debt  to 'the  creditor, 
would  not  turn  upon  the  question  whether  they  were  spoken 
to  a  third  person,  or  to  the  creditor. 

But,  allowing  to  Evans  the  benefit  of  the  foregoing  rules, 
and  construing  the  charge  of  the  court  in  connection  with 
the  evidence,  we  are  satisfied  there  was  no  error  in  the  con  - 
elusion,  that  his  words  as  stated  by  Henry  in  his  testimony, 
as  set  out  in  the  record,  "avoided  the  effect  of  his  discharge 
in  bankruptcy,  as  to  the  sum  paid  by  Carey  as  his  endorser  to 
the  Milledgeville  Bank."  The  complaint  of  Carey  against 
Evans,  made  known  through  Henry,  was  not  that  Evans  was 
unable  to  pay,  but  that,  being  able,  "he  had  treated  him  badly 
in  permitting  him  to  suffer  largely  as  defendant's  endorser  to 
the  MillQdgeville  Bank."  "The  defendant  seemed  surprised, 
and  said,  if  Mr.  Carey  (the  plaintiff)  had  paid  any  thing  on 
account  of  such  endorsement,,  he,  the  defendant,  was  able  and 
willing  to  pay  it  to  the  plaintiff"  Here  is  a  signification  by 
the  words  of  Evans,  taken  according  to  their  natural  import, 
of  an  intention  on  his  part  to  confer  on  the  plaintiff  the  right 
to  require  payment  of  whatever  amount  he  had  in  fact  paid 
as  his  endorser  to  the  Milledgeville  Bank;  and  there  is  a  total 
absence  of  evidence  to  repel  the  presumption  arising  from 
the  natural  import  of  the  'words,  or  to  raise  a  doubt  about 
his  intention.  Without  adding  any  thing  more,  we  adopt  the 
opinion  heretofore  delivered  in  this  case,  as  herein  explained, 
as  the  opinion  of  this  court,  and  affirm  the  judgment  of  th  e 
court  below. 
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ASHLEY'S  ADM'R  vs.  ROBINSON. 

[DEBT  ON  JUDGMENT — PLEA  OF  BANKRUPTCY — DISCHARGE  IMPEACHED  FOR  FRAUD.] 

1.  Variance  between  specification  of  fraud  and  evidence  as  to  omission  of  slaves. — Where 
a  bankrupt's  certificate  is  impeached  for  fraud,  his  declaration,  at  the  time 
of  purchasing  a  horse  soon  after  the  institution  of  the  proceedings  in  bank- 
ruptcy, that  "  he  wanted  him  to  send  to  North  Carolina  for  four  or  five 
negroes  he  had  hid  out  there,"  is  not  admissible  evidence  under  a  specifica- 
tion of  the  fraudulent  omission  and  concealment  of  certain  notes,  accounts, 
claims,  "  two  negroes,  Esther  and  Rhoda,  and  a  large  sum  of  money." 

2.  Relevancy  of  evidence — Practice. — Where  evidence  is  prima  facie  irrelevant,  it 
is  the  duty  of  the  party  offering  it  to  show  its  relevancy,  either  by  showing 
its  connection  with  facts  which  are  already  proved,  or  by  offering  it  in  con- 
nection with  facts  expected  to  t>e  proved.  - 

3.  Variance  in  description  of  judgment. — Under  a  specification  of  the  fraudulent 
omission  of  a  judgment  for  $122  81,  evidence  cannot  be  received  of  a  judg- 
ment for  $132  81,  although  it  corresponds  in  every  other  respect  with  the 
judgment  described. 

•i.  Relevancy  of  evidence  to  prove  concealment  of  money. — The  collection  by  the 
bankrupt  of  a  judgment,  before  or  about  the  time  of  filing  his  petition  in 
bankruptcy,  is  relevant  evidence  to  sustain  the  charge  of  a  fraudulent  omis- 
sion or  concealment  of  money,  if  the  circumstances  tend  to  show  that  he 
had  not  parted  with  the  money  at  the  time  of  his  application  for  the  benefit 
of  the  act ;  but  if  the  judgment  was  collected  by  him  after  the  institution 
of  the  proceedings  in  bankruptcy,  such  evidence  would  be  irrelevant  and 
inadmissible.  . 

~).  Amendment  of  specifications. — The  specifications  of  fraud,  of  which  notice  has 
been  served  on  the  defendant,  are  amendable  ;  but  the  refusal  of  the  court 
to  alfow  an  amendment,  after  the  case  has  been  put  to  the  jury,  is  not  revisa- 
ble  on  error. 

6.  When  assent  of  preferred  creditors  to  deed  of  assignment  will  be  implied.- — As  a  gen- 
eral rule,  the  assent  of  the  preferred  creditors,  to  a  deed  of  assignment 
which  is  beneficial  to  them,  will  be  implied  ;  but  not  when  the  deed  was 
made  with  intent  to  defraud  the  other  creditors  of  the  grantor. 

7.  When  bankruptcy  revokes  assignment. — A  fraudulent  deed  of  assignment,  when 
the  express  assent  of  the  beneficiaries  is  not  shown,  is  a  mere  power,  and 
subject  to  revocation  ;  and  the  bankruptcy  of  the  grantor  is  a  revocation 
of  it. 

8.  Rights  of  assignee  in  bankruptcy  to  property  fraudulently  conveyed  by  bankrupt. — 
Property  conveyed  by  the  bankrupt,  prior  to  filing  his  petition,  by  deed  of 
assignment  fraudulent  as  to  his  creditors,  vests  in  the  assignee  in  bankrupt- 
cy, if  the  preferred  creditors  have  not  expressly  assented  to  it ;  and  it  is  the 
duty  of  the  bankrupt,  if  he  still  retains  the  possession  of  the  property,  to 
surrender  it  in  his  schedule. 

9.  How  fraudulent  assignment,  not  in  contemplation  of  bankruptcy,  affects  bankrupt's 
discharge. — The  fact  that  the  bankrupt,  before  filing  his  petition,  made  a 
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fraudulent  assignment  which  does  not  come  within  the  provisions  of  the 
sscond  section  of  the  bankrupt  act,  does  not,  of  itself,  affect  the  validity  of 
his  discharge  ;  nor  does  his  omission  to  surrender  the  property  thus  con- 
veyed, although  he  retains  possession  of  it,  necessarily  prove  a  fraud  or 
willful  concealment  under  the  fourth  section ;  but  these  facts  are  admissible 
evidence,  when  his  discharge  is  impeached  by  a  creditor,  as  affecting  the 
question  of  fraud  or  willful  concealment. 

APPEAL  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  JOHN  GILL  SHORTER. 

THIS  action  was  instituted  by  the  administrator  of  John 
G.  Ashley,  deceased^  against  Seth  Robinson,  to  recover  the 
amount  due  on  a  judgment  rendered  in  favor  of  said  Ashley, 
against  said  Robinson,  in  March,  1839.  The  defendant 
pleaded  his  discharge  in  bankruptcy  under  the  act  of  congress 
of  1841,  which  the  plaintiff  impeached  for  fraud  ;  the  specifi- 
cations of  fraud,  so  far  as  material  to  an  understanding  of  the 
case  as  here  presented,  being  the  willful  and  fraudulent  omis- 
sion, from  the  defendant's  schedule,  of  the  following  assets  : 
•'  A  judgment  in  favor  of  said  Robinson,  against  Holman 
Freeman,  rendered  at  fall  term,  1840,  of  the  circuit  court  of 
Montgomery,  for  $132  81";  "the  following  negro  slaves — 
to-wit,  Esther,  a  woman  about  45  years  old,  and  Rhoda,  a 
girl  about  14  years  old";  "the  following  demands,  notes, 
accounts,  &c.,"  (describing  them,)  "  together  with  other 
claims,  demands,  notes,  accounts,  receipts,  &c.,  set  forth  as 
assets  of  defendant  on  the  8th  October,  1838,  in  an  assign- 
ment made  by  him  to  Edward  Hanrick  and  Thomas  Welsh, 
which  purported  to  be  for  the  benefit  of  certain  creditors 
therein  named  ";  "a  large  sum  of  money,  to-wit,  the  sum  of 
$10,000,  cash  on  hand  at  the  time  of  filing  said  petition  in 
bankruptcy." 

Several  exceptions  were  reserved  by  the  plaintiff,  during 
the  progress  of  the  trial,  to  the  rulings  of  the  court  on  the 
admissibility  of  evidence  ;  and  also  to  its  refusal  to  allow  an 
amendment  of  one  of  the  specifications  of  fraud,  after  the  case 
had  been  put  to  the  jury.  These  matters,  which  are  now 
assigned  for  error,  will  be  readily  understood  from  the  opin- 
ion of  the  court ;  and  a  further  notice  of  them  in  this  place 
is  therefore  unnecessary. 
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WATTS,  JUDGE  &  JACKSON,  for  the  appellant. — 1.  The 
declarations  of  Robinson,  which  were  offered  in  evidence,  and 
rejected,  to  the  effect  that  he  wanted  a  horse  "  to  send  to 
North  Carolina  for  four  or  five  negroes  he  had  hid  out  there," 
were  competent  and  relevant,  because  they  tended  to  show 
that  he  had  fraudulently  concealed  his  property.  One  of  the 
specifications  of  fraud  was,  that  he  had  negroes  which  he 
fraudulently  omitted  from  his  schedule.  Whether  these  de- 
clarations had  reference  to  the  negroes  specified  in  the  notice, 
was  a  question  for  the  jury,  and  not  for  the  court ;  and  if  for 
the  court,  still  they  tended  to  show  the  truth  of  the  charge, 
and  the  court  could  not  legally  reject  them.  But,  even  if  they 
had  no  reference  to  the  negroes  named  in  the  notice,  they 
were  competent  evidence  on  the  question  of  fraud. — Benning 
v.  Nelson,  23  Ala.  804  ;  Gilbert  v.  Bradford,  15  Ala.  769  ; 
Powell  v.  Knox,  16  Ala.  364. 

2.  The  record  of  the  judgment  offered  in  evidence,  should 
have  been  admitted.     There  was  no  material  variance  between 
it  and  the  judgment  described  in  the  notice  :  the  parties,  the 
court,  and  the  term,  were  the  same,  and  the  difference  in 
amount  only  ten  dollars.     Was  it  at  all  necessary  to  have 
inserted  in   the  notice  the  amount  of  the  judgment?     The 
only  object  of  the  notice,  required  to  be  given  to  the  bankrupt, 
of  the  grounds  upon  which  his  certificate  will  be  impeached, 
is  to  enable  him  to  meet  the  charge,  and  the  court  to  deter- 
mine whether  the  facts  alleged  are,  in  law,  sufficient  to  im- 
peach the  decree. — Stewart  &  Fontaine  v.  Hargrove,  23  Ala. 
436.     The  description  of  a  judgment  by  its  date,  names  of 
parties,  and  of  court,  is  certainly  sufficient  for  either  of  these 
purposes.     But,  if  this  judgment  was  inadmissible  when  first 
offered,  it  ought  to  have  been  received,  when  offered  in  con- 
nection with  proof  that  there  was  no  other  judgment  between 
the  parties  named,  at  the  same  term  of  the  court. 

3.  If,  however,  these  positions  are  not  sustained,  then  it  is 
insisted  that  it  was  competent  to  show  that  such  a  judgment 
as  the  one  produced  existed,  and  that  the  defendant  had  col- 
lected the  money  due  on  it,  in  order  to  support  the  specifica- 
tion of  the  willful  concealment  of  money.     This  proof  tended 
to  show  that  he  had  money  on  hand  at  the  time  he  filed  his  peti- 
tion in  bankruptcy;  especially  when  it  was  shown  that,  shortly 
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after  his  discharge,  he  was  found  in  possession  of  property 
which  could  only  have  been  bought  with  money,  and  which 
he  could  not  have  acquired  by  his  skill  and  industry  in  so 
short  a  time.  The  impeaching  creditor  surely  is  not  to  be 
confined  in  his  proof  to  the  moment  of  filing  his  petition  by 
the  bankrupt.  In  all  cases  involving  the  question  of  fraud, 
the  bankrupt's  acts,  both  before  and  after  his  petition  and  de- 
cree, may  be  shown. — Gilbert  v.  Bradford,  supra;  Powell 
v.  Knox,  supra. 

4.  The  court  erred,  also,  in  rejecting  the  evidence  offered 
to  prove  that  Robinson's  assignment  to  Hanrick  and  Welsh 
was  fraudulent.  The  plaintiff  had  proved  that,  soon  after  his 
bankruptcy,  Robinson  was  found  in  possession  of  a  large  stock 
of  goods,  which  he  could  not  have  made  by  his  skill  and  indus- 
try after  filing  his  petition ;  and  this  imposed  on  the  defendant 
the  burden  of  proving  how  he  got  them.— Cloud  v.  Hargrove, 
18  Ala.  173,  and  authorities  supra.  It  was  also  shown  that, 
at  the  time  of  filing  his  petition,  he  was  in  possession  of  lands, 
negroes,  and  other  property,  which  had  been  in  his  possession 
for  years  previous,  and  -  which  he  retained  for  years  after- 
wards ;  and  this  imposed  on  him  the  onus  of  explaining. — 
Powell  v.  Knox,  supra.  To  explain  these  facts,  and  to  rid 
himself  of  the  prima-facie  case  thus  made  out  against  him,  he 
introduced  an  assignment  made  by  himself,  in  1838,  to  Han- 
rick  and  Welsh  as  trustees,  conveying  lands,  negroes,  goods, 
notes,  accounts,  &c.,  in  order  to  show  that,  when  he  filed  his 
petition  in  bankruptcy,  he  had  no  title  or  claim  to  this  proper- 
ty. The  plaintiff  then  proposed  to  prove  that  this  deed  was 
a  fraudulent  conveyance  to  hinder  and  delay  creditors  ;  that 
the  preferred  creditors  never  assented  to  it  ;  that  the  trustees 
never  took  possession  or  control  of  the  property  ;  and  that 
the  defendant  continued  in  possession,  managing,  controlling, 
and  using  every  thing  as  his  own.  To  allow  Robinson  to  say 
that  this  proof  cannot  be  received,  because,  if  he  committed 
a  fraud  in  making  this  deed,  it  nevertheless  binds  both  himself 
and  the  assignee  in  bankruptcy,  who  stands  in  his  shoes,  would 
be  to  permit  him  to  take  advantage  of  his  own  fraud.  The 
objection  comes,  let  it  be  remembered,  not  from  a  creditor,  or 
trustee  of  a  creditor,  but  from  the  man  who  committed  the 
fraud. 
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Again  ;  under  the  facts  proposed  to  be  proved,  the  assign- 
ment was  absolutely  void,  and  the  assent  of  the  preferred 
creditors  could  not  be  presumed. — Townsend  v.  Harwell, 
18  Ala.  301  ;  Benning  v.  Nelson,  23  Ala.  But,  if  such  pre- 
sumption could  be  indulged,  the  plaintiff  proposed  to  rebut  it, 
by  proving  that  the  preferred  creditors  did  not  assent.  The 
assent  of  creditors  will  not  be  presumed,  unless  the  deed  is 
clearly  for  their  benefit. — Smith  v.  Leavitts,  10  Ala.  93  ; 
Hodge  v.  Wyatt.  10  Ala.  271  ;  Mauldin  v.  Armistead,  14  Ala. 
702  ;  Nelson  v.  Dunn,  15  Ala.  502  ;  Lockwood  v.  Nelson, 
16  Ala.  294  ;  Pinkard  v.  Ingersoll,  11  Ala.  9.  The  deed, 
therefore,  under  the  facts  proposed  to  be  proved,  amounted  to 
nothing  more  than  a  power  vested  in  the  trustees,  which  was 
revocable  at  the  pleasure  of  the  grantor. — Townsend  v.  Har- 
well, and  Benning  v.  Nelson,  supra.  The  bankruptcy  of  the 
grantor,  of  itself,  operated  as  a  revocation,  and  rested  in  the 
assignee  in  bankruptcy  the  absolute  interest  in  the  property. 
All  the  cases  cited  for  the  appellee,  to  the  point  that  the 
assignee  in  bankruptcy  cannot  sue  for  property  which  the 
bankrupt  had  conveyed  before  filing  his  petition,  will  be  found, 
on  examination,  to  assert  only  that  the  rights  of  third  per- 
sons, after  having  attached,  cannot  be  divested  by  the 
assignee.  But  here,  under  the  facts  proposed  to  be  proved, 
the  rights  of  third  persons  never  attached,  and  the  property 
was  as  much  Robinson's  as  though  he  had  never  made  the 
deed. 

If  it  be  said  that  Robinson's  creditors  may  now  file  their 
bill  in  equity  to  subject  this  property  to  the  payment  of  their 
debts,  and  that  consequently  the  assignee  in  bankruptcy  could 
not  sue  for  it,  we  deny  the  proposition.  The  case  of  Edwards 
v.  Coleman,  2  Bibb,  204,  under  the  old  bankrupt  law,  is 
directly  in  point;  holding,  that  the  creditors  cannot  maintain 
such  a  suit,  and  that  the  assignee  may  sue  for  the  property. 
The  right  to  attack  the  bankrupt's  certificate  is  not  confined 
to  judgment  creditors,  but 'is  given  to  all.  The  creditor, 
unless  he  had  some  valid  lien  upon  the  property,  could  main- 
tain no  suit  in  rem  to  subject  it;  while,  if  he  had  a  lien,  it  would 
be  wholly  unnecessary  to  attack  the  bankrupt's  certificate  of 
discharge,  because  the  lien  would  be  upheld  notwithstanding 
the  bankruptcy,  and  the  assignee  would  take  the  property 
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subject  to  the  lien.  If  a  simple-contract  creditor  could,  under 
the  rules  and  practice  in  equity,  file  a  bill  to  subject  this  pro- 
perty to  the  payment  of  his  debt,  he  would  be  met  by  the 
answer  of  the  bankrupt,  that  the  debt  was  discharged  by  the 
decree  in  bankruptcy  ;  and  this  would  be  a  complete  answer, 
unless  the  creditor  could  reply  just  what  the  plaintiff  in  this 
case  replies.  But  the  appellee  says,  that  the  creditor  could 
not  make  this  reply.  If  he  is  right  in  this  proposition,  and 
in  his  other  proposition,  that  the  assignee  can  assert  no  right 
to  the  property,  the  result  is,  that  the  bankrupt  has  property 
in  his  possession,  at  the  time  of  filing  his  petition,  which  nei- 
ther his  creditors  nor  the  assignee  can  recover  ;  and  thus, 
shielded  by  his  own  fraud,  he  bids  defiance  to  assignee  and 
creditors.  The  judgment  creditor  is  in  the  same  predicament 
with  the  simple-contract  creditor  :  if  he  sues  upon  his  judg- 
ment, or  issues  an  execution  on  it,  or  files  a  bill  in  equity,  he 
is  met  in  either  case  with  a  successful  plea  of  bankruptcy,  and 
is  not  allowed  to  reply  the  fraud.  Is  not  this  reductio  ad 
absurdum  ? 

6.  The  position  taken  by  the  appellee's  counsel,  that  this 
property  was  included  in  the  bankrupt's  schedule  of  assets,  is 
not  supported  by  the  facts.  The  words  of  the  schedule  are, 
"  Interest  in  a  deed  of  assignment,  of  which  the  following  is 
a  copy,"  &c.  This  treats  the  deed  as  valid  and  subsisting, 
and  only  surrenders  as  assets  the  bankrupt's  contingent 
resulting  interest  in  the  property  after  the  payment  of  the 
secured  debts. — Reavis  v.  Garner,  12  Ala.  661.  The  bank- 
rupt himself  placed  this  construction  on  it,  when  he  surren- 
dered to  the  assignee  only  some  articles  of  personal  property, 
of  inconsiderable  value,  not  covered  by  the  assignment. 

To  show  that  the  assignee  may  maintain  a  suit  for  property 
fraudulently  conveyed  by  the  bankrupt,  see  Anderson  v.  Malt- 
by,  2  Yesey,  255  ;  Carr  v.  Gale,  3  Woodbury  &  M.  38  ; 
Mitchell  v.  Winslow,  2  Story,  630  ;  Bank  v.  Conger, 
12  Sin.  &  M.  527  ;  Storm  v.  Waddell,  2  Sandf.  Ch.  494. 

JOHN  A.  ELMORE,  GEO.  GOLDTHWAITE,  and  JAS.  E.  BELSEB, 
contra. — 1.  Robinson's  declarations,,  as  to  the  negroes  in 
North  Carolina,  were  properly  rejected,  because  they  did  not 
tend  to  sustain  any  of  the  specifications  of  fraud.  The  object 
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of  the  notice  required  by  the  act  is,  to  enable  the  court  to  see 
that  the  facts  alleged  are  sufficient  in  law  to  impeach  the 
discharge,  and  the  bankrupt  to  be  prepared  to  meet  it. — 
Stewart  &  Fontaine  v.  Hargrove,  23  Ala.  436  ;  1  Denio,  75  ; 
11  Paige,  310  ;  27  Maine,  138.  The  evidence  must,  therefore, 
be  confined  to  the  specific  fraud  alleged.  These  declarations 
were  offered  to  sustain  the  allegation  of  the  concealment  of 
money,  while  they  tend  only  to  prove  the  concealment  of 
negroes.  There  was  no  offer  to  prove  that  the  negroes 
spoken  of  were  the  same  specified  in  the  notice,  and  it  cannot 
be  presumed  that  they  were  the  same. 

2.  There  was  a  substantial  variance  between  the  judgment 
described  in  the  notice  and  that  offered  in  evidence.     The 
notice  must  have  cerfainty  to  a  common  intent — the  same 
certainty  that  is  required  in  a  declaration  ;  and  if  this  had 
been  a  suit  on  the  judgment,  the  variance  would  have  been 
fatal.     Perhaps  the  judgment  was  described  with  unnecessary 
particularity  ;  but  matter  of  description  must  be  proved  as 
alleged.— Green.  Ev.  §§66,  67,  68  ;  2  Strange,  1171. 

3.  The  judgment  was  equally  inadmissible  in  the  second 
aspect  in  which  it  was  offered.     It  was  an  attempt  to  prove 
a  record  by  parol  ;  to  supply  by  parol  what  was  defective  in 
record  evidence. 

4.  The  collection  of  this  judgment  by  the  defendant  was 
not  admissible  to  prove  that,  at  the  time  of  his  application, 
he  had  money  on  hand.     The  time  when  the  money   was 
collected  was  not  specified.     If  it  was   collected  after  the 
application  for  the  benefit  of  the  bankrupt, act,  the  evidence 

'was  clearly  inadmissible;  If  it  was  collected  soon  after  the 
rendition  of  the  judgment,  no  presumption  would  arise  that 
it  was  kept  on  hand  until  the  filing  of  the  petition  in  bank- 
ruptcy, which  was  about  eighteen  months  afterwards. — Powell 
v.  Knox,  16  Ala.  364. 

5.  The  exclusion  of  the  evidence  in  relation  to  the  deed  of 
assignment,  involves  the  question,  what  property  and  rights 
of  property  are  acquired  by  the  assignee  in  bankruptcy,  on 
the  rendition  of  the  decree  declaring  the  petitioner  a  bankrupt. 
For  the  appellee  it  is  insisted,  that  the  assignee  is  not  a  pur- 
chaser for  valuable  consideration,  but  has  the  title  cast  on 
him  by  operation  of  law  ;  that  he  takes  only  the  rights  of 
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property  of  the  bankrupt  as  held  by  him  at  the  date  of  the 
decree,  except  in  cases  where  the  bankrupt  has  committed  a 
fraud  on  the  bankrupt  act  itself ;  that  he  is  only  entitled  to 
such  property  and  rights  of  property  as  the  bankrupt  himself 
was  legally  or  equitably  entitled  to  at  the  date  of  the  decree, 
and  such  as  the  bankrupt  himself  could  have  enforced  by  law, 
with  the  single  exception  of  frauds  on  the  bankrupt  act  itself; 
that  this  is  not  one  of  the  cases  in  which  the  assignee  has,  or 
can  enforce,  rights  which  the  bankrupt  himself  cannot  enforce; 
and  that,  although  the  assignee  is  a  trustee,  and,  in  some 
respects  the  representative  of  the  creditors,  he  is  only  clothed 
with  their  rights  an(J  powers  where  a  fraud  has  been  commit- 
ted on  the  bankrupt  act  itself.     The  assignee  derives  no  rights 
or  powers  from  any  act-  of  the  creditors :  he  is  the  creature 
of  the  statute,  and  derives  all  his  rights,  powers,  and  duties, 
from  the  law  of  his  creation.     The  statute  has  left  nothing  to 
intendment :  it  has  expressed  every  case  in  which  it  was 
intended  to  operate,  arid  the  manner,  extent,  and  effect  of  its 
operation.     One  single,  clear  idea  runs  through  all  its  provis- 
ions ;  that  is,  that  the  assignee  takes  the  place  of  the  bankrupt, 
with  the  single  exception  of  frauds  on  the  act  itself,  and  in 
these,  by  the  express  terms  of  the  act,  he  takes  greater  rights 
than  the  bankrupt.     It  was  never  contemplated  that  he  should 
have  rights  which  were  vested  in  third  persons,  which  were 
held  by  them  independent  of  the  act  of  congress,  and  over 
which  congress  could  exercise  nx>  power.     The  bankrupt  law 
is  not  retro-active,  and  does  not  purport  to  operate  on  acts 
which  had  occurred  prior  to  its  passage  ;  with  the  exception 
of  preferences  given  to  creditors  after  the  first  day  of  January. 
1841,  or  at  any  other  time  in  contemplation  of  the  passage  of 
a  bankrupt  act. — Weiner  v.  Farnum,  2  Barr,  146.     The  clear 
language  of  the  law,  its  enabling  character,  and  the  specifica- 
tion of  the  cases  to  which  it  shall  apply,  demonstrate  that 
this  case  is  excluded  from  its  operation,  as  manifestly  as  if  it 
had  further  said,  '  and  in  no  other  cases  shall  the  assignee  sue 
for  or  recover  such  money  or  property,  nor  shall  the  same  be 
assets  in   his  hands.' — Camack  v.   Bisquay,   18  Ala,  287  : 
Chilton  v.  Cabiness,  14  Ala.  449  ;  Reavis  v.  Garner,  12  Ala. 
665  ;  Fletcher  v.  Morey,  2  Story,  565  ;  Winsor  v.  McLellan, 
2  Story,  495  ;  Tallcott  v.  Dudley,  4  Scammon,  435  ;  Cowdcn 
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v.  Pleasants,  9  Barr,  60  ;  1  Cranch,  239  ;  1  Blatchford,  318  ; 
3  Strob.  Eq.  203  ;  11  How.  (U.  S.)  R.  44-6  ;  6  Foster,  484  ; 
10  Johns.  453  ;  27  Miss.  379. 

The  decisions  in  the  English  courts  proceed  on  the  ground, 
that  the  acts  of  the  bankrupt  are  a  fraud  upon  the  bankrupt 
law,  not  a  fraud  upon  creditors  under  the  statute  of  frauds  ; 
and  in  this  sense,  the  assignee  is  sometimes  called  the  repre- 
sentative of  the  creditors,  though  he  has  none  of  the  rights  of 
creditors  even  under  that  law.  It  must  not  be  forgotten,  too, 
that  all  the  English  cases  occurred  after  the  adoption  of  their 
bankruptcy  system,  and  there  is  not  a  single  case  where  the 
conveyance  was  before  the  adoption  of  their  statute.  'All 
such  acts  of  fraud  were,  by  the  terms  of  the  statute,  made 
void  against  the  assignee. — 1  Barn.  &  Cress.  5  ;  5  Taunton, 
109  ;  1  Maule  &  S.  517  ;  7  Barn.  &  Cress.  101  ;  2  Burr.  632; 
2- Yesey,  255;  17  Yesey,  196  ;  9  Yesey,  87. 

It  remains  to  consider  whether  the  bankrupt,  under  the 
facts  stated,  could  have  treated  the  assignment  as  a  nullity. 
A  conveyance,  made  with  intent  to  defraud  creditors,  is  not 
absolutely  void,  but  is  valid  and  binding  as  between  the 
parties  to  the  fraud. — Findley  v.  Cooley,  1  Blackf.  262;  Astor 
v.  Wells,  4  Wheaton,  466  ;  Eddings  v.  Wilson,  1  Ala.  237  ; 
Marler  v.  Marler,  6  Ala.  367  ;  Abney  v.  Kingsland,  10  Ala. 
355  ;  McRae  v.  Pegues,  14  Ala.  158  ;  Dearman  v.  Radeliffe, 
5  Ala.  192  ;  McCutchen  v.  McCutchen,  9  Porter,  649.  When 
the  grantor  places  the  preferred  creditors  in  a  worse  condition 
than  they  would  otherwise  have  been,  an  actual  assent  must 
be  given  by  them  to  the  terms  of  the  deed,  to  make  it  valid  ; 
but  when  the  terms  of  the  deed  are  beneficial  to  the  creditors, 
their  actual  assent  is  not  necessary  to  make  it  operative  as 
against  the  grantor,  but  as  against  an  attaching  or  execution 
creditor  an  actual  assent  must  be  shown. — Smith  v.  Leavitt, 
10  Ala.  92;  Lockhart  v.  Wyatt,  10  Ala.  231  ;  Hodge  v.  Wyatt, 
10  Ala.  271  ;  Elmes  v.  Sutherland,  7  Ala.  262  ;  Townsend 
v.  Harwell,  18  Ala.  301 ;  Benning  v.  Nelson,  23  Ala.  801. 
This  assignment,  on  its  face,  devotes  all  the  grantor's  proper- 
ty, absolutely,  to  the  payment  of  his  debts,  and  contains  no 
reservation  or  stipulation  for  his  benefit,  or  to  the  injury  of 
his  creditors  ;  and  there  was  no  evidence  that  the  preferred 
creditors  had  notice  of  the  intention  to  commit  a  fraud  in  its 


JUNE  TERM,  1856.          121 

Ashley's  Adm'r  v.  Robinson. 

execution.  The  property  having  vested  in  the  trustees  by 
their  acceptance  of  the  trust,  Robinson  was  estopped  from 
denying  their  legal  title,  and  also  from  denying  the  equitable 
title  of  the  creditors. 

6.  Another  objection  to  this  evidence  was,  that  no  notice 
had  been  given  that  this  deed  would  be  impeached  for  fraud  ; 
but,  on  the  contrary,  it  was  referred  to  and  described  as  a 
valid  deed.— 1  Denio,  75  ;  11  Paige,  310  ;  27  Maine,  138. 

7.  The  record  does  not  bear  out  the  position,  that  the 
assignment  was  first  introduced  by  the  defendant  below  :  it& 
language  is,  that  the  deed  was  offered  in  evidence  "  during- 
the  progress  of  the  trial."     But,  if  it  "was  offered  by  the 
defendant,  it  was  still  incumbent  on  the  plaintiff  to  show  that 
the  purpose  for  which  it  was  offered  warranted  its  impeach- 
ment on  the  ground  of  fraud  ;  and  this  the  record  wholly  fails 
to  show. 

WALKER,  J. — Prior  reasonable  notice,  specifying  in 
writing  the  fraud  or  concealment,  for  which  a  bankrupt's 
certificate  of  discharge  is  assailed,  is  expressly  required  by 
the  act  of  congress. — 5  U.  S.  Statutes  at  large,  444.  A  cred- 
itor, therefore,  cannot  be  permitted  to  contest  such  certificate 
upon  any  ground  not  stated  in  the  written  notice  previously 
given. — Stewart  &  Fontaine  v.  Hargrove,  23  Ala.  429  ;  Petty 
v.  Walker,  10  Ala.  379.  The  notice,  initiating  the  contest 
of  the  appellee's  bankruptcy,  charged  as  the  grounds  of  the 
contest  a  willful  and  fraudulent  omission  to  insert  in  his 
schedule  of  his  property  certain  specifically  described  judg- 
ments, demands,  notes,  accounts,  and  real  estate,  two  negroes, 
Esther  and  Rhoda,  and  a  large  sum  of  money,  "  together  with 
other  claims,  demands,  notes,  accounts,  receipts,  &c.,  set 
forth"  in  a  certain  deed  of  assignment.  The  plaintiff  proved 
the  declarations  of  the  defendant,  made  a  few  weeks  after 
filing  his  petition  in  bankruptcy,  that  the  purpose  for  which 
he  wanted  a  horse,  at  that  time  purchased  by  him,  was  "  to 
send  to  North  Carolina  for  four  or  five  negroes  he  had  hid 
out  there."  Those  declarations  were  properly  excluded  by 
the  court,  because  the  fact  which  they  tended  to  prove  was 
not  within  the  issues  presented  by  the  prior  written  notice. 
They  conduced  to  establish  as  at'  ct,  that  the  defendant  had, 
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at  the  time  of  commencing  his  proceedings  in  bankruptcy, 
four  or  five  negroes  in  North  Carolina.  The  notice  did  not 
inform  him  that  the  omission  from  his  schedule  of  those 
negroes  would  be  relied  upon  as  a  ground  for  contesting  the 
discharge  in  bankruptcy.  It  cannot  be  assumed  that  Esther 
and  Rhoda  were  two  of  the  negroes  which  he  had  had  in  North 
Carolina,  and  that  therefore  the  declarations  tended  to  sustain 
the  specification  in  reference  to  those  two  negroes.  The 
declarations  were,  prima  facie,  irrelevant  to  that  specification; 
and  if  there  existed  facts  which  would  show  their  relevancy,  it 
was  incumbent  on  the  plaintiff  to  have  shown,  or  offered  tcr 
show  those  facts.— -Bilberry  v.  Mobley,  21  Ala.  277. 

Under  a  specification  of  a  judgment  for  $132  81,  a  judgment 
for  $122  81  could  not  be  given  in  evidence.  The  judgment 
described  in  the  notice,  and  that  offered  in  evidence,  are  not 
the  same.  There  is  the  same  reason  for  requiring  a  substan- 
tial conformity  between  the  notice  upon  which  the  bankrupt's 
certificate  of  discharge  is  contested  and  the  proof,  as  between 
the  allegations  and  proof  in  pleading.  Under  the  rules  of 
pleading,  the  variance  between  the  judgment  described  in  the 
notice,  and  that  offered  in  evidence,  would  be  fatal  ;  and  it 
must  have  the  same  effect  here.  It  follows  that  the  court 
below  did  not  err  in  refusing  to  admit  in  evidence  the  judg- 
ment for  $122  81,  when  offered  alone. 

The  same  judgment  was  afterwards  offered  in  evidence,  in 
connection  with  proof  that  the  defendant  had  collected  it,  for 
the  purpose  of  sustaining  the  charge  that  the  defendant  had 
money  at  the  time  of  his  application  for  the  benefit  of  the 
bankrupt  law.  In  making  the  offer  to  introduce  the  judgment 
in  connection  with  the  other  proof,  it  is  not  indicated  at  what 
time  the  collection  of  the  judgment  by  the  defendant  was 
made,  or  whether  it  was  before  or  after  his  filing  his  petition 
in  bankruptcy.  It  is  clear  that,  if  the  judgment  was  paid  off 
to  the  defendant  after  the  institution  of  the  proceedings  in 
bankruptcy,  the  evidence  would  be  totally  irrelevant  to  the 
question  whether  he  had  money  at  that  time.  If  the  judgment 
was  paid  off  to  the  defendant  about  the  time  of  filing  his 
petition,  or  before  that  time,  and  the  circumstances  were  such 
as  to  show  that  he  had  not  parted  with  the  money  at  that 
.time,  the  evidence  would  be  admissible,  as  affecting  the  ques- 
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tion  whether  he  had  money  at  the  time  he  filed  the  petition. 

The  notice  was  amendable  ;  but  the  refusal  of  the  court  to 
allow  the  amendment,  after  the  case  had  gone  to  the  jury,  is 
not  revisable. — Stewart  &  Fontaine  v.v  Hargrove,  supra  ; 
Goldsmith,  Forcheimer  &  Co.  v.  Picard,  27  Ala.  149. 

The  defendant  gave  in  evidence  a  deed  of  trust,  made  by 
him  in  1838,  to  secure  a  number  of  creditors.  The  plaintiff 
offered  to  prove  that  the  deed  of  trust  was  made  with  the 
intent  to  hinder  and  delay  creditors  of  the  grantor  ;  that  the 
creditors  never  assented  to  the  deed  ;  that  the  grantor  retain- 
ed possession  of  the  property  after  making  the  deed,  sold  the 
goods  conveyed,  and  collected  the  money  therefor,  and  collect- 
ed many  other  debts  described  in  the  deed,  and  had  in  his 
possession  at  the  time  he  filed  his  petition  the  negroes  and 
land,  and  uncollected  notes  and  accounts  described  in  the 
deed  ;  that  the  trustees  never  took  possession  or  control  of 
the  property  conveyed  in  the  deed  ;  and  that  the  defendant 
had  in  his  possession  much  of  the  property  from  the  time  of 
filing  his  petition  until  after  his  discharge  in  bankruptcy. 
The  above  stated  facts  were  collectively  offered,  and  objected 
to  ;  and  the  objection  was  sustained.  The  tendency  of  all  the 
facts  offered  was,  to  show  that  the  deed  of  trust,  or  assign- 
ment, was  fraudulent ;  and  their  admissibility  in  evidence 
depends  upon  the  question,  whether,  after  the  defendant  had 
given  the  deed  in  evidence  as  an  excuse  for  his  omission  to 
surrender  as  a  bankrupt  all  or  any  part  of  the  property 
conveyed  by  it,  it  was  competent  for  the  plaintiff  to  show  that 
the  deed  was  made  with  the  intent  to  defraud  the  grantor's 
creditors. 

The  deed  devotes  the  property  conveyed  unqualifiedly  to 
the  payment  of  pre-existing  debts  specified  in  it.  and  does  not 
provide  for  any  postponement  or  delay  in  the  appropriation 
of  it,  through  the  agency  of  the  trustees,  to  the  payment  of 
the  debts.  It  is  a  voluntary  assignment,  in  the  ordinary  form, 
discriminating  in  the  order  of  payment  among  the  creditor?. 
It  is  executed  by  the  grantor  and  the  trustees,  but  not  by  any 
of  the  beneficiaries  ;  and  there  is  no  evidence  of  any  assent 
in  fact  by  any  of  the  creditors  to  the  deed.  Under  numerous 
decisions  of  this  court,  it  must  be  regarded  as  the  law,  that 
such  an  instrument  is  a  mere  power,  and  does  not  have  effect 
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as  a  conveyance  of  title  until  it  has  been  assented  to,  either 
expressly  or  by  implication,  on  the  part  of  the  beneficiaries. — 
Nelson  &  Hatch  v.  Dunn,  15  Ala.  519.  As  a  general  rule, 
the  assent  of  the  beneficiaries  will  be  implied,  where  the 
instrument  is  beneficial  to  them  ;  but  the  law  will  not  imply 
the  assent  of  the  beneficiaries,  where  the  assignment  has  been 
made  with  the  intent  to  defraud  the  grantor's  other  creditors. 
The  law  is  clearly  so  settled  in  the  cases  of  Benning  v.  Nelson, 
23  Ala.  801,  and  Towasend  v.  Harwell,  18  Ala.  301. 

It  must,  however,  be  observed,,  that  such  an  instrument  as 
the  deed  of  assignment  in  this  case  will  become  operative  as 
a  conveyance  in  favor  of  any  one  or  more  of  the  creditors 
who  may  assent  to  it,  and  the  assent  of  all  the  beneficiaries 
is  not  necessary  to  make  it  operative  as  a  conveyance. — Smith 
v.  Leavitts,  10  Ala.  92.  If  the  assent  of  the  beneficiaries  in 
a  fraudulent  assignment  could  be  presumed,  the  rule  which 
mukes  the  participation  in  the  fraud  of  the  beneficiary  neces- 
sary to  vitiate  an  assignment,  would  preclude  the  possibility 
of  successfully  assailing  it  for  fraud,  where  it  has  been  made 
without  the  knowledge  of  the  beneficiaries,  and  in  their 
absence. 

If  the  assignment  in  this  case  was  fraudulent,  the  assent  of 
the  beneficiaries  could  not  be  implied  ;  and  it  would  be  a  mere 
power,  subject,  like  other  powers,  to  revocation.  Bankruptcy 
would  be  a  revocation  of  the  power. — Parsons  on  Contracts, 
GO,  note  /.  It  follows  that,  if  the  deed  of  assignment  made 
by  the  defendant  was  fraudulent,  and  if  his  creditors  did  not 
expressly  assent  to  it,  it  was  but  a  power,  which  was  revoked 
by  the  bankruptcy.  The  court  erred,  therefore,  in  the  rejec- 
tion of -proof  that  the  deed  of  assignment  was  fraudulent. 

In  opposition  to  our  conclusion,  it  is  contended  that, 
although  the  law  will  not  presume  the  acceptance. of  a  fraud- 
ulent deed  by  the  beneficiaries,  as  against  the  creditors  of  the 
grantor,  it  must  presume  such  acceptance  as  against  the 
grantor,  because  the  grantor  cannot  set  up  his  own  fraud. 
We  do  not  either  deny  or  assent  to  that  proposition,  because 
we  do  not  consider  its  decision  necessary  in  this  case.  The 
deduction  from  that  proposition,  that  the  assignee  cannot 
assert  that  the  conveyance  was  made  with  fraudulent  intent, 
because  he  takes  only  the  rights  of  the  bankrupt,  is  not,  in 
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our  opinion,  maintainable.     The  third  section  of  the  bankrupt 
law  vests  the  assignee  with  all  the  rights,  titles,  powers,  and 
authorities,  to  sell,  manage,  and  dispose  of  the  property  and 
rights  of  property  of  the  bankrupt,  and  to  sue  for  and  defend 
the  same,  as  fully  as  if  the  same  were  vested  in,  or  might  be 
exercised  by  the  bankrupt.     While  this  clause  confers  upon 
the   assignee  all  the  rights  of  the  bankrupt,  it  does  not  in 
terras  exclude  him  from  the  exercise  of  rights  which  the  bank- 
rupt could  not  have  exercised.     The  same  section  expressly 
provides,  that  all  the  property  and  rights  of  property  of  the 
bankrupt,  "  of  every  name  and  nature,"  with  certain  exceptions 
not  necessary  to  be  noticed  here,  shall,  by  operation  of  law, 
vest  in   the  assignee.     Although  property  which  has  been 
fraudulently  conveyed  ceases  to  belong  to  the  grantor,  so  far 
as  any  claim  which  he  himself  can  set  up  is  concerned  ;  yet 
the  law  regards  property  which  has  been  fraudulently  con- 
veyed, as  still  the  property  of  the  grantor,  so  far  as  creditors 
are  concerned.     There  is,  therefore,  a  sense  in  which  property 
fraudulently  conveyed  belongs  to  the  grantor,  in  the  estima- 
tion of  the  law  ;  and  we  conclude  that  such  property  will  go 
to  the  assignee,  under  the  words  which  vest  in  him  the  rights 
of  the  bankrupt  of  every  "  name  and  nature."     Aside  from 
this  view  of  the  subject,  the  assignee  is  an  officer  created  for 
the  benefit  of  creditors,  and,  it  would  seem,  should  be  permit- 
ted to  regard  property  fraudulently  conveyed  in  the  same  way 
in  which  creditors  are  permitted  to  regard  it.     The  conclu- 
sion we  have   attained,   is.  opposed    to   the   case   of  Porter 
v.  Douglass,  27  Miss.  379  ;  but  then  it  is  well  sustained  by 
other  authorities. — State  v.  Bethune,  8  Iredell's  Law  Reports, 
139  ;  Carr  v.  Gale,  3  Woodbury  &   Minott,  38  ;  Williams 
v.  Vermeule,  4  Sandford's  Ch.  R.  388  ;  Gore  v.  Lawrence, 
C  Foster,  434. 

If  the  assignee  is  not  permitted  to  assert  the  invalidity  of 
the  fraudulent  conveyance  of  a  bankrupt,  it  cannot  be  asserted 
at  all  after  the  bankrupt's  discharge  ;  for  the  creditors  could 
institute  no  proceedings  for  that  purpose,  after  their  debts 
were  discharged  by  the  decree  in  bankruptcy.  A  fraudulent 
conveyance,  not  coming  within  the  purview  of  the  second 
section  of  the  bankrupt  law,  cannot  be  reached  at  all,  if  the 
assignee  is  denied  the  power  of  asserting  the  bankrupt's  fraud. 
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We  do  not  intend  to  assert,  that  it  is  the  duty  of  the7 
bankrupt  in  every  ease  to  render  in  his  schedule  all  property 
which  he  may  have  fraudulently  conveyed  at  any  previous 
time  ;  but  if  he  has  conveyed  his  property  fraudulently  by  a 
deed  of  trust,  and  none  of  the  beneficiaries  have  accepted  its 
provisions,  or  assented  to  it,  and  if  he  retains  the  property 
in  his  possession  up  to  the  time  of  his  application  for  the 
benefit  of  the  law,  and  has  it  in  his  possession  at  that  time, 
it  is  his  duty  to  surrender  it ;  because  it  is  plainly  assets  of 
the  bankruptcy,  and,  as  against  the  assignee  in  bankruptcy, 
the  title  has  never  passed  out  of  him  ;  and  as  to  the  assignee, 
the  property  is  the  bankrupt's  estate  in  possession.  While  it 
would  be  the  duty  of  the  bankrupt  to  surrender  the  property 
thus  situated,  his  omission  to  do  so  would  not  necessarily 
prove  a  fraud,  or  willful  concealment,  under  the  fourth  section 
of  the  bankrupt  law.  But  the  proof  offered  by  the  party 
contesting  the  bankruptcy  was  evidence  conducing  to  show 
such  fraud  and  willful  concealment,  and  ought,  therefore,  to 
have  been  admitted  in  evidence  to  the  jury. 

It  is  clear  that  the  mere  fact  that  a  bankrupt  has  made  a 
fraudulent  conveyance,  which  does  not  come  within  the  pro- 
visions of  the  second  section  of  the  bankrupt  law,  does  not, 
of  itself,  affect  the  validity  of  the  discharge. — Pearsall 
v.  McCartney,  28  Ala.  110;  Gore  v.  Lawrence,  6  Foster,  484. 

That  principle  we  do  not  mean  to  controvert.  Confining 
ourselves  to  the  precise  question  before  us,  we  mean  to  assert, 
that  the  evidence  offered,  of  the  fraud  in  the  deed  of  assign- 
ment, its'  non-acceptance,  and  the  continued  possession  of  a 
part  of  the  propert}7  up  to  the  time  of  the  commencement  of 
the  proceedings  in  bankruptcy,  was  admissible,  as  affecting 
the  question  of  a  fraudulent  or  willful  concealment  of  the 
bankrupt's  property.  The  party  assailing  the  bankruptcy 
would  not  be  required  to  negative  the  assent  of  the  beneficia- 
ries to  the  deed,  as  he  proposed  to  do  ;  but  if  the  other  facts 
offered  should  be  proved,  the  onus  of  showing  the  assent 
would  devolve  on  the  bankrupt. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

RICE,  C.  J.,  having  been  of  counsel,  not  sitting. 


JUNE  TERM,  1856. 127 

Stein  v.  Burden. 

r 

STEIN  vs.  BURDEN. 

[ACTION  BY  RIPARIAN  PROPRIETOR  TO  RECOVER  DAMAGES  FOR  DIVERSION  OF  WATER.] 

1.  Rights  of  riparian  proprietor  to  use  of  icater  of  running  stream. — A  riparian  pro- 
prietor has  the  right  to  use  the  water  which  flows  by  or  through  his  lands, 
for  all  ordinary  purposes,  and  for  the  gratification  of  natural  wants,  even 
though  the  entire  stream  is  thereby  consumed ;  and  also  the  right  to  its 
extraordinary  or  artificial  use,  provided  it  is  not  thereby  forced  back  on  the 
lands  of  the  proprietor  above  him,  is  not  unreasonably  and  injuriously  pre- 
cipitated on  the  lands  of  the  proprietor  below,  and  is  restored  without 
material  diminution,  before  it  leaves  his  lands,  to  its  accustomed  channel. 

2.  His  duty  to  restore  water  diverted  for  artificial  purposes.— If  a  riparian  proprietor 
diverts  the  water  of  a  running  stream  for  artificial  purposes,  in  quantities 
sufficient  to  affect  injuriously  the  rights  of  the  proprietor  below  him,  and 
does  not  restore  it  to  its  natural  channel,  without  material  diminution, 
before  it  reaches  the  lands  of  that  proprietor,  he  is  liable  in  damages  for 
the  injury  ;  and  that  the  means  provided  by  him  for  its  restoration  are  ren- 
dered inefficient  for  that  purpose,  after  the  water  has  left  his  land,  by  the 
act  or  interference  of  a  third  person,  though  it  might  mitigate  the  damages, 
is  no  excuse  for  the  failure,  since  the  right  to  divert  is  only  conditional,  and 
ceases  when  the  water  cannot  be  restored.     (RiCE,  C.  J.,  dissenting.) 

3.  Substance  of  issue  and  variance. — When  the  complaint  alleges  that  the  defend- 
ant wrongfully  diverted  the  water,  while  the  evidence  shows  that,  though 
the  water  was  originally  diverted  by  him,  he  provided  means  for  its  return 
to  its  natural  channel  above  plaintiff's  lands,  and  that  its  return  was  pre- 
vented by  the  act  of  another  person  after  it  left  defendant's  land,  there  is 
no  material  variance  between  the  allegations  and   proof.    (RiCE,  C.  J.. 
dissenting.) 

APPEAL  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  ALEX.  McKiNSTRY. 

THE  material  facts  of  this  case,  as  embodied  in  the  opinion 
of  the  court,  are  the  following  :  "  This  was  an  action  by  a 
riparian  proprietor,  owning  lands  on  both  sides  of  Three-mile 
creek,  near  Mobile,  to  recover  damages  for  defendant's  diver- 
sion of  water  from  said  creek,  at  a  point  above  the  lands  of 
plaintiff,  to  the  alleged  detriment  of  plaintiff  and  his  mill- 
interest  on  said  creek.  The  complaint  alleges  that,  on  the  20th 
November,  1851,  and  on  divers  other  days  and  times  between 
that  time  and  the  filing  of  the  complaint,  3d  November,  1853. 
the  defendant  '  wrongfully  and  injuriously  diverted,  and 
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turned  out  of  its  natural  channel,  at  a  point  above  the  land 
and  premises  of  plaintiff,  a  large  portion  of  the  water  of  said 
creek,  so  that  the  same  was  thereby  wholly  diverted  and  turn- 
ed away  from  the  land  and  mill  of  the  plaintiff,  and  prevented 
from  flowing  as  it  had  been  accustomed,  and  would  otherwise 
have  flowed,  through  said  lands,  and  by  said  mill,  but  for  such 
diversion.' 

"  The  bill  of  exceptions  shows,  that  the  defendant  had  dug 
a  ditch,  to  convey  the  water  back  into  the  channel  of  the 
creek  above  plaintiff's  mill ;  'which  said  ditch  would  do,  but 
from  the  fact,  that  some  persons  other  than  the  parties  to  this 
suit  had  opened  a  ditch,  to  lead  the  water  from  said  Three- 
mile  creek  down  to  a  paper-mill,  which  last-mentioned  ditch 
unites  with  the  creek  at  the  same  point  that  Stein's  ditch 
does  ;  so  that  much  of  the  water  that  runs  out  of  Stein's  ditch 
is  carried  down  the  ditch  that  runs  to  the  paper-mill,  and  does 
not  return  to  the  creek  above  Burden's  mill.'  There  was  a 
conflict  in  the  testimony,  whether  Stein's  ditch,  or  the  ditch 
to  the  paper-mill,  was  first  dug.  Stein  did  not  own  the  land 
where  the  two  ditches  intersected  the  creek. 

"  The  court  was  requested  by  the  defendant  to  charge  the 
jury,  '  That  if  Stein  had  dug  his  return  ditch,  so  as  to  carry 
off  all  the  surplus  water  into  the  creek,  and  afterwards  some 
other  person,  without  his  concurrence,  had  opened  the  ditch 
to  the  paper-mill  on  the  city  property,  so  as  to  carry  water 
out  'of  Stein's  ditch  down  to  the  paper-mill,  that  Stein  was 
not  chargeable  with  the  water  so  carried  down  said  ditch.' 
This  charge  the  court  gave,  with  the  following  qualification  : 
'  That  if  Stein  abstracted  the  water  from  the  creek,  it  was 
his  duty  to  see  that  it  was  returned  into  the  creek  above 
plaintiff's  mill  ;.  and  if  any  other  person  had  opened  a  ditch, 
so  as  to  take  the  water  from  Stein's  ditch  down  towards  the 
paper-mill,  with  Stein's  knowledge,  and  if  Stein  did  not, 
within  a  reasonable  time  after  such  knowledge,  provide  means 
Of  returning  the  water  to  the  creek,  but  permitted  it  still  to 
flow  so  that  the  water  did  not  run  from  his  premises  back  into 
the  creek  above  Burden's  mill, — then  Stein  would  still  be 
liable  for  not  returning  the  water.'  To  this  qualification  the 
defendant  excepted." 
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R.  H.  SMITH  and  F.  S.  BLOU^T,  for  appellant. — The  prin- 
cipal question  raised  by  the  record,  is,  in  substance,  whether 
a  riparian  proprietor,  who  diverts  water  for  his  mill,  but 
returns  it  to  its  original  stream,  so  as  not  to  injure -.the  pro- 
prietor below  him,  is  responsible  for  a  diversion  caused  by  a 
third  person,  who  intersects  the  artificial  channel  provided 
for  the  restoration  of  the  water,  just  at  its  mouth,  on  his  own 
land.  This  question  arises  in  two  aspects  :  1.  Can  a  recovery 
be  had  on  a  declaration,  which  alleges  no  special  damage,  but 
only  charges  Stein  with  diverting  the  water.  That  it  cannot, 
see  the  following  authorities  :  Sedgwick  on  Damages,  76,  77  ; 
1  Chitty's  Pleading,  396  ;  Fitzsimmons  v.  Inglis,  5  Taunton, 
534  ;  De  Forest  v.  Leete,  16  Johns.  122. 

2.  Under  no  declaration  could  Stein  be  made  liable  for  the 
diversion  of  Portier,  or  required  to  put  an  end  to  the  wrong 
done  by  a  third  person  ;  especially  as  it  was  not  on  his  land. — 
Authorities  supra  ',  also,  Vicars  v.  Wilcocks,  8  East,  1  ;  Livie 
v.  Janson,  12  East,  648  ;  Flower  v.  Adam,  2  Taunton,  314  ; 
De  Vaux  v.  Salvador,  4  Ad.  &  El.  420  ;  Burrows  v.  Wright, 
1  East,  615  ;  Olney  v.  Fenner,  2  Rhode  Island  R.  214  ;  Arm- 
strong v,  Percy,  5  Wendell,  538  ;  2  Greenl.  Ev.  §  256.. 

K.  B.  SEWALL,  contra. — 1.  The  charge  requested  by  the 
appellant  was  not  law,  and  even  the  qualification  given  was 
too  favorable  to  him.  His  obligation  to  restore  the  water 
which  he  had  diverted,  before  it  reached  the  plaintiff 's  lands, 
to  its  accustomed  channel,  results  from  the  nature  of  the  pro- 
perty in  running  water,  and  the  rules  which  have  been  uni- 
versally applied  to  regulate  its  use.  No  riparian  proprietor 
has  the  right  to -use  the  water  to  tire  prejudice  of  other  propri- 
etors, above  or  below  him.  Though  he  may  use  the  water 
while  it  runs  over  his  lands,  he  cannot  unreasonably  detain 
it,  or  give  it  another  direction  ;  and  he  must  return  it  to  its 
ordinary  channel  when  it  leaves  his  estate.  To  say  that 
another  person  has  interrupted  the  return,  is  no  excuse  for 
his  failure  to  return  the  water.  The  diversion  is  at  his  peril 
who  diverts  ;  and  if  he  cannot  return  the  water,  after  a  rea- 
sonable use  of  it,  he  must  not  divert  It. — 3  Kent's  Com.  439, 
441;  Angell  on  Water-Courses,  §§  5,  90,  94,  95,  97  ;  Beissell 
v.  Shell,  4  Dallas,  211  ;  Parker  v.  Griswold,  17  Conn.  288 ; 


130  ALABAMA. 


Stein  v.  Burden. 


Omelvany  v.  Jaggers,  2  Hill's  (S.  C.)  R.  634;  Howell 
v.  McCoy,  3  Rawle,  256  ;  Wopd  v.  Waud,  3  W.,  H.  &  G. 
(Exch.)  748  ;  Rlanchard  v.  Baker,  8  Greenl.  266;  Embry 
v.  Owen,  6  W.,  H.  &  G.  (Exch.)  867-70;  McAlmont  v.  Whit- 
aker,  3  Rawle,  84  ;  20  Perm.  State  R.  89  :  5  Vermont,  371  ; 
9  Watts,  119  ;  2  Denio,  443  ;  1  Bos.  &  Pul.  404. 

2.  Under  the  complaint,  the  plaintiff  was  entitled  to  recover 
damages  for  any  diversion  of  the  water  of  Three-mile  creek 
which  the  evidence  might  establish.  The  evidence  corres- 
ponded substantially  with  the  averments  of  the  complaint, 
and  entitled  the  plaintiff  to  a  recovery. — Shears  v.  Wood, 
7  Moore,  345 ;  Ricketts  v.  Salwey,  2  Barn.  &  Aid.  360  ; 
Burdick  v.  Glasco,  18  Conn.  494  ;  Hutchinson  v,  Granger, 
13  Vermont,  386  ;  Pastorius  v.  Fisher,  1  Rawle,  27  ;  Arnold 
v.  Foot,  12  Wendell,  330  ;  Hodges  v.  Hodges,  5  Metcalf,  205. 

STONE,  J.— (After  stating  the  facts  above  set  forth.)  It 
will  be  observed  that  we  have  made  no  distinction  between 
the  water  which  Stein  attempted  to  restore  to  the  creek  by 
his  return  ditch,  and  that  portion  which  entered  his  pipes  to 
be  consumed  in  Mobile.  No  question  was  raised  in  reference 
to  the  latter. 

The  entire  question  in  the  case  resolves  itself  into  the  inqui- 
ry, what  property  has  a  riparian  proprietor  in  the  water  which 
flows  through  or  by  his  land  ?  "  He  has  no  property  in  the 
water  itself,  but  a  simple  usufruct  while  it  passes  along." 
Jjqua  currit,  et  debet  currere. — 3  Kent's  Com.  439.  *'  He  may 
use  the  water  while  it  runs  over  his  land,  but  he  cannot  unrea- 
sonably detain  it,  or  give  it  another  direction  ;  and  he  must 
return  it  to  its  ordinary  channel  when  it  leaves  his  estate." — Ib. 

In  Beissell  v.  Sholl,  4  Dallas,  211,  it  was  held,  that  the 
owner  of  land,  through  which  a  stream  flowed,  had  an  unques- 
tionable right  to  use  the  water  passing  through  his  land  as  he 
pleases  ;  subject,  among  other  things,  to  the  condition,  that 
after  using  the  water,  he  returns  the  stream  to  its  ancient  channel. 

In  two  other  controlling  cases  in  Pennsylvania,  McCalmont 
v.  Whitaker,  3  Rawle,  84,  and  Howell  v.  McCoy,  ib.  256,  the 
right  to  the  use  of  the  water  is  distinctly  stated  ;  but  it  is 
added,  that  the  person  using  it  is  bound  to  return  the  water, 
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so  diverted,  without  unnecessary  waste  or  diminution,  into 
the  natural  channel. 

The  old  maxim,  " Sic  utere  tuo ut  alienum  non  ladas"  is  a 
cherished  principle  of  the  common  law.  It  was  early  applied 
to  the  use  of  water  flowing  in  a  steam.  As  early  as  32  Edw. 
Ill,  where  a  proprietor  had  diverted  water  from  its  accus- 
tomed channel,  to  the  injury  of  a  land  owner  on  the  stream 
below  him,  it  was  adjudged,  that  "  the  water  should  be 
removed  into  the  ancient  channel,  at  the  cost  of  the  defend- 
ant." The  same  doctrine,  in  substance,  was  again  asserted 
in  Brown  v.  Best,  1  Wilson's  Rep.  174.  See,  also,  Bealey 
v.  Shaw,  6  East,  208;  Wright  v.  Howard,  1  Sim.  &  Stu. 
190  ;  Mason  v.  Hill,  5  Barn.  <fc  Adolph.  1. 

In  Tyler  v.  Wilkinson,  4  Mason,  397,  Justice  Story  laid 
down  the  same  doctrine,  in  a  well  considered  and  forcible 
opinion.  So  also,  in  Gardner  v.  Village,  &c.,  2  Johns.  Ch. 
162,  Ch.  Kent,  with  his  accustomed  clearness,  has  given  to 
the  same  side  of  this  question  the  sanction  of  his  splendid 
intellect.  To  the  same  effect,  are  Coalter  v.  Hunter,  4  Rand. 
56  ;  Hutchinson  v.  Coleman,  5  Halst.  74  ;  King  v.  Tiffany, 
9  Conn.  162 ;  Blanchard  v.  Baker,  8  Greenl.  253  ;  Martin 
v.  Jett,  12  Louisiana  Rep.  501  ;  Smith  v.  Adams,  6  Paige, 
435  ;  Colburn  v.  Richards,  13  Mass.  420  ;  Cook  v.  Hull, 

3  Pick.  269  ;  Van  Berger  v.  Van  Berger,  3  Johns.  Ch.  282  ; 
Merritt  y.    Brinkerhoff,  17  Johns.  306  ;    Arnold  v.   Foot, 
12  Wend,  330  ;  Hart  v.  Evans,  8  Penn.  1 ;  Hill  v.  Sayles, 

4  Gush.  553. 

To  this  long  list  of  authorities,,  I  might  add  others,  almost 
without  limit.  I  have  not  been  able  to  find  one  authority, 
which  conflicts  with  them  in  principle.  All  hold  the  uniform 
language,  that  he  who  diverts  water  from  its  natural  course, 
must  restore  it  to  its  original  channel,  without  material  dimi- 
nution.—2  Hill,  on  Real  Prop.  99-100. 

In  a  well  considered  opinion,  Ch.  J.  Ruffin,  after  endorsing, 
in  substance,  the  above  doctrine,  proceeds  to  mention  the  uses 
to  which  all  men  may  apply  water ;  namely,  ad  lavandum  et 
jntandum. — Pugh  v.  Wheeler,  2  Dev.  &  Bat.  50.  To  these 
uses,  other  authorities  have  added, 'that  he  may  use  so  much 
as  may  be  wanted  for  his  cattle. — Brown  v.  Best,  1  Wils. 
174  ;  Smith  v.  Adams,  6  Paige,  435.  Ho  cannot,  however, 
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consume  the  water,  even  in  the  irrigation  of  his  land,  to  the 
detriment  of  riparian  proprietors  below. — Arnold  v.  Foot, 
12  Wend.  330  ;  Cook  v.  Hull,  3  Pick.  269.  See,  also,  these 
several  subjects  ably  discussed,  with  corresponding  conclu- 
sions, in  Angell  on  Water-Courses,  pp.  83  to  100  ;  3  Kent's 
Com.  439  to  441  ;  and  numerous  authorities  cited  by  these 
latter  authors. 

This  subject  has  been  considered  in  this  court.  In  Hen- 
dricks  v.  Johnson,  6  Porter,  472,  our  predecessors  said  :  "  All 
proprietors  of  lands  have  precisely  the  same  rights  to  waters 
flowing  through  their  domains,  and  one, can  never  be  permit- 
ted so  to  use  the  stream,  as  to  injure  or  annoy  those  who  are 
situated  on  the  course  of  it,  either  above  or  below  him."  *  *  * 
One  occupying  a  position  as  a  land  holder  above  another,  and 
on  the  same  stream;  "  would  be  protected  by  the  common  law 
in  the  use  of  any  dam  he  might  choose  to  erect,  if  in  so  doing 
he  caused  no  injury  .to  [the  proprietor  below]  by  withholding 
the  water  of  the  stream  from  him." 

In  a  case  between  the  parties  to  this  suit,  for  a  former 
diversion  of  the  water  of  the  same  stream,  and  by  the  same 
means  disclosed  in  this  record,  this  court  used  the  language, 
"  That  a  riparian  proprietor  has  the  right  to  consume  even 
the  whole  of  the  water  of  a  stream,  if  absolutely  necessary 
for  the  wants  of  himself  and  family,"  *  *  t;  but  this  doctrine 
can  have  no  application"  to  a,  case  like  the  present. — Stein 
v.  Burden,  24  Ala.  130. 

In  a  still  later  case  between  these  parties,  commenced  by 
bill  in  chancery,  it  was  said  by  this  court,  that  Burden  had 
"  established  his  right  as  riparian  proprietor  to  the  use  of  the 
water  in  its  accustomed  flow,  by  proving  that  he  is  the  owner 
of  the  lands  on. both  sides  of  the  creek,  and  that  Stein  [had] 
diverted  the  water  in  pipes  to  the  city  of  Mobile."— Burden 
v.  Stein,  27  Ala.  104. 

If  these  numerous  citations  settle  any  thing,  they  certainly 
establish,  at  least,  the  following  propositions  : 

1.  That  each  riparian  proprietor  has  the  right  to  use  the 
•water  which  flows  from  or  through  his  lands,  for  all  ordinary 
purposes,  and  for  the  gratification  of  natural  wants,  even 
though,  in  such  use,  he  consume  the  entire  stream  ;  that  this 
right  extends  to  the  use  of  the  water  ad  lavandum  et  potandum, 


JUNE  TERM,  1856.  _133 

Stein  v.  Burden. 

both  by  himself,  and  all  living  things  in  his  legitimate  em- 
ployment. 

2.  That  such  proprietor  has  also  the  right  to  the  extraordi- 
nary or  artificial  use  of  the  stream  and  the  water  composing 
it,  provided  that,  by  such  use,  the  water  is  not  forced  back  on 
the  lands  of  the  proprietor   above,  is  not  unreasonably  and 
injuriously  precipitated  on  the  lands  of -the  proprietor  below, 
and,  after  its  use,  is  restored,  without  material  diminution, 
and  before  it  leaves  the  lands  of  the  person  diverting,  to  its 
accustomed  channel. 

3.  That  if  water  be  diverted   for  artificial  use  from  its 
natural  channel,  in  quantity  sufficient  to  affect  injuriously  the 
rights  of  the  proprietor  below,  and  the  water  be  not  returned 

1  to  its  channel  before  it  reach  the  lands  of  such  proprietor,  he 
may  recover  damages  therefor  of  the  party  who  causes  the 
injury. 

It  is  thus 'shown,  that  the  right  of  a  riparian  proprietor,  to 
divert  water  from  its  channel,  is  conditional  ;  qualified  by  a 
corresponding  duty,  to  restore  the  water  thus  diverted  to  the 
stream  from  which  it  was  taken.  The  question  is  presented 
in  this  case,  what  is  the  extent  of  this  obligation  to  restore 
the  water?  Is  it  continuing?  If  so,  how  long  does  it  con- 
tinue ?  Will  any,  and  what  excuse,  avail  to  relieve  a  party 
from  this  obligation  to  return  the  water  ? 

Evidently,  as  to  such  portion  of  the  water  as  a  party,  under 
the  above  rules,  may  use  in  the  gratification  of  ordinary  wants, 
and  a  portion  of  which,  in  the  nature  of  things,  will  perish  in 
the  using,  no  question  can  arise  on  the  duty  to  restore.  This 
is,  generally,  a  use  of  the  water  itself,  as  severed  and  contra- 
distinguished from  the  stream.  This  use  is  one  of  the 
incidents  of  riparian  proprietorship,  and  does  not  trench  on 
the  freehold  interests  of  the  owners  below. 

The  right  to  the  stream,  or  the  water  in  its  aggregate 
character,  is  a  different  question.  It  consists  of  the  body  of 
water  which  at  any  and  all  times  rests  on  and  flows  over  the 
lands  of  the  claimant.  The  stream  is  a  part  of  the  freehold. — 
Burden  v.  Stein,  24  Ala.  ;  same  parties,  27  Ala.  104..  This 
freehold  character  is  not  lost,  thcrugh  the  particular  water 
which  composes  the  stream  is  continually  changing.  Every 
owner  has  a  property  in  the  stream  that  flows  through  his 
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land  ;  while  lie  has  no  property  in  the  water  of  which  it  is 
composed,  save  for  the  gratification  of  his  natural  or  ordinary 
wants  as  above  shown. 

A  right  to  the  use  of  a  stream  being  a  part  of  the  freehold 
interest,  that  right  is  co-existent  with  the  right  to  the  land 
over  which  it  flows.  Diversion  of  the  water  of  the  stream 
is  an  act  continuous  in  its  character  ;  and  each  effluence  of 
the  water,  resulting  from  the  unauthorized  act  of  another,  is 
a  wrong  done  to  a  proprietor  below,  if  thereby  the  flow  of  the 
stream  to  him  is  materially  diminished. — Burden  v.  Stein, 
27  Ala.  113.  It  is  a  continuing  nuisance  ;  and  an  action  lies 
for  the  damages,  toties  quoties. — Burden  v.  Stein,  24  Ala.  147, 
and  authorities  cited.  The  maxim  of  the  law  is,  aqua  currit, 
ct  debet  currere  ut  sokbat.  Each  successive  flow  being  a  new 
wrong,  a  nuisance  continued,  imposes  a  corresponding  cotem- 
poraneous  obligation  to  return  such  water  to  the  channel  of 
the  stream. 

The  argument,  then,  that  a  party  who  diverts  water,  and 
provides  the  means  for  its  return,  may  then  rest — that  he  may 
then  continue  to  abstract  large  quantities  of  water,  which 
water  is  not  in  fact  restored  to  its  accustomed  channel,  cannot 
be  supported.  It  is  no  answer  that  the  water  would  have 
continued  to  flow  back  into  the  stream,  had  not  a  stranger, 
by  his  unauthorized  interference,  rendered  the  means  provided 
powerless  to  accomplish  the  object.  He  abstracts  the  water 
at  his  peril.  His  right  to  do  so  is  not  an  absolute,  but  a 
qualified  right.  It  only  becomes  a  right,  when  by  restoration, 
it  ceases  to  work  an  injury  to  another.  The  diversion  is 
prima  facie  a  nuisance  ;  and  each  continuance  places  the  party 
under  obligations  to  abate  it.  It  is  no  defense,  in  such  case, 
that  the  author  of  the  act  was  willing  to  apply  the  corrective, 
but  was  prevented.  This  rule,  under  the  circumstances,  is 
not  a  severe  one.  It  only  enjoins  that  the  assumed  right  to 
abstract  shall  be  abandoned,  whenever  the  water  cannot  be 
returned. 

The  argument  against  these  views  rests  on  the  fallacy, 
which  places  the  diversion  of  water  among  the  absolute  rights 
of  parties.  It  is  contingent ;  made  absolute  only  so  long  as 
the  diverted  water  flows  back. 

The  charge  as  asked  should  not  have  been  given.    Both  it. 
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and  the  explanatory  charge,  laid  down  a  rule  too  favorable  to 
the  appellant.  The  supposed  excuse  for  not  returning  the 
water  was  wholly  insufficient.  The  facts  supposed  in  the 
explanatory  charge  would  reduce  the  damages  ;  but  even  they 
would  not  entirely  excuse  the  wrong. — Van  Hoesen  v.  Coven- 
try, 10  Barb.  518. 

It  was  contended  in  argument,  that  the  averments  of  the 
complaint  and  the  proofs  did  not  correspond  ;  that  the 
gravamen  of  the  complaint  is  the  act  of  Stein,  while  the  tes- 
timony shows  the  injury  to  be  the  result  of  the  act  of  another. 
It  was  also  urged,  that  the  damages  proved  are  too  remote 
from  the  act  of  Stein  to  justify  a  recovery  against  him.  The 
numerous  and  respectable  authorities  cited,  fully  establish  the 
legal  principles  contended  for,  if  the  facts  of  this  case  brought 
it  within  the  influence  of  those  decisions.  But  they  do  not. 
The  liability  in  this  case  rests  on  the  naked  fact,  that  Stein, 
after  diverting  the  water,  did  not  return  it;  noton  ihereasons 
why  he  did  not.  His  excuse  for  not  returning,  as  we  think 
we  have  shown,  is  wholly  insufficient ;  and  we  not  only  know 
no  rule  of  pleading  which  requires  that  such  excuse  or  pretext 
should  be  stated,  but  we  cannot  conceive  of  any  form  or  mode 
of  expression,  by  which  such  immaterial  fact  could  be  presented 
in  the  complaint,  without  marring  the  proceedings,  while  it 
could  not  aifect  the  result.— Shears  v.  Wood,  7  J.  B.  Moore, 
345. 

The  argument  that  the  damages  are  too  remote,  is  answer- 
ed, when  it  is  shown  to  be  the  duty  of  Stein  to  restore  the 
water  to  the  stream.  Thus  viewed,  the  injury  to  Burden  is 
the  direct  result  of  Stein's  wrongful  act. 

There  is  no  error  in  the  record  of  which  appellant  can 
complain,  and  the  judgment  of  the  city  court  is  affirmed. 

RICE,  C.  J.,  dissenting. 
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MATTHEWS,  FINLEY  &  CO.  vs.  SANDS  &  CO. 

[ORIGINAL  ATTACHMENT  AND  GARNISHMENT — SUMMONS  OF  TRANSFEREES.] 

1.  Validity  of  garnishment  on  void  attachment. — When  a  suit  is  commenced  by  an 
original  attachment,  which  is  void  on  its  face  for  want  of  jurisdiction  in  the 
officer  who  issued  it,  and  there  is  no  appearance,  plea,  or  waiver  by  the  de- 
fendant in  attachment,  the   summons  of  garnishment  is  also  void,  and  the 
court  has  no  jurisdiction  of  the  proceedings. 

2.  Clerk  of  Mobile  city  court  cannot  issue  original  attachment. — The  case  of  Steven- 
son v.  O'Hara,  27  Ala.  3G2,  as  to  the  power  of  the  clerk  of  the  city  court  of 
Mobile  to  issue  .original  attachments,  re-affirmed.    (WALKER,  J.,  dissenting.) 

o.  Construction  of  reference  clause  in  statute. — A  clause  of  reference,  in  a  statute 
creating  a  court,  and  prescribing  the  jurisdiction  and  powers  of  its  officers, 
confers  upon  its  ministerial  officers  only  the  general  powers  of  the  other 
officers  referred  to,  and  does  not  embrace  such  powers  as  are  special  and  quasi 
judicial;  such,  for  instance,  as  the  power  to  issue  original  attachments. 

4.  Condusiveness  of  judicial  decisionf. — A  decision  of  the  supreme  court,  however 
erroneous,  is  the  law  of  the  case  in  which  it  is  pronounced,  and  concludes 
the  parties  as  to  every  point  necessarily  determined;  as  where  a  judgment 
in  an  attachment  case,  discharging  the  parnishce,  was  reversed  on  error  at 
the  instance  of  the  plaintiffs,  and  the  fund  held  subject  to  their  attachment, 
which  was  afterwards  found  to  be  void  on  its  face  foe  want  of  jurisdiction, 
held,  that  a  claimant  of  the  fund,  who  was  a  party  to  the  former  appeal, 
could  not  question  the  validity  of  the  attachment. 

APPEAL  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  ALEX.  McKrasTRY. 

THIS  action  was  commenced  by  original  attachment,  issued 
by  the  clerk  of  the  city  court  of  Mobile,  in  the  name  of 
Sands  &  Co.  against  Stone  &  Walworth.  Alexander  Auld 
was  summoned  as  garnishee,  and  filed  a  written  answer, 
stating  that  the  fund  in  his  hands  was  claimed  by  St.  John, 
Powers  &  Co.,  as  agent  of  Matthews,  Finley  &  Co.,  who 
afterwards  appeared,  and  contested  the  plaintiffs'  right  to  the 
fund.  At  the  February  term,  1855,  on  motion  of  said  Mat- 
thews, Finley  &  Co.,  a  judgment  was  rendered  discharging 
the  garnishee,  from  which  judgment  the  plaintiffs  took  an 
appeal;  and  at  the  June  term,  1855,  of  the  supreme  court, 
said  judgment  was  reversed,  and  the  cause  remanded. — See 
27*  Ala.  362. 
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In  April,  185§,  the  administratrix  of  said  Auld,  by  consent 
of  parties,  paid  the  money  into  court.  ,At  the  May  term, 
1856,  Matthews,  FJnley  &  Co.  filed  a  written  answer  in  the 
court  below,  .claiming  the  fund  in  controversy,  1st,  under  an 
attachment .  sued  out  by  them .  against  said  Stone  &  Wai- 
worth  on  the  7th  April,  1856,  and  served  on  the  administra- 
trix of  said  Auld  as  garnishee;  2d,  because  the  proceedings 
in  the  suit  of  Sands  &  Co.  against  said  Stone  &  Walworth 
were  wholly  void  for  want  of  jurisdiction;  and,  3d,  on  the 
written  answer  of  said  Alexander  Auld.  The  plaintiffs 
demurred  to  this  answer  or  claim,  and  the  court  sustained 
the  demurrer;  and  this  is  the  only  matter  now  assigned  as 
error. 

JOHN  T.  TAYLOR,  for  the  appellants. — The  question  raised 
by  the  demurrer  is  the  relative  validity  and  priority  of  the 
claims  to  the  fund;  and  this  depends  on  the  validity  of  the 
plaintiffs'  attachment,  which  was  issued  by  the  clerk  of  the 
city  court  of  Mobile,  and  is  therefore  void.— Stevenson  y. 
O'Hara, 27  Ala.  362. 

A.  R.  MANNING,  contra. — 1.  That  the  clerk  of  the  city 
court  has  power  to  issue  original  attachments,  see  appellee's 
brief  in  the  ca.se  of  Flash.  Hartwell  &  Co.  v.  Paul,  Cook 

6  Co.,  at  this  term. 

2.  But,  if  the  decision  in  Stevenson  v.  O'Hara,  27  Ala. 
362,  be  adhered  to,  then  it  is  insisted  that  the  former  opinion 
pronounced  in  this  case,  at  the  June  term,.  1855,  is  conclu- 
sive as  to  the  other  question,  now  presented. — 27  Ala.  399. 

RICE,  C.  J.— The  attachment  is  the  leading  process  in 
the  present  proceedings.  The  garnishment  and  contest  are 
merely  consequential  to  the  suit  commenced  by  that  process. 

There  has  been  na  appearance,  or  plea,  or  waiver  by  the 
defendants  in  attachment.  The  attachment  is  the  only  foun- 
dation for  the  jurisdiction  of  the  city  court;  and  if  it  is  void 
on  its  face,  the  garnishment  is  also  void,  and  that  court  had 
no  jurisdiction,  and  the  plaintiffs  no  right  to  or  lien  upon  the 
debt  claimed  by  the  contestants. — Edwards  v.  Wickliffe, 

7  Ala.  R.  715;  Dew  v.The  State  Bank,  9  Ala.  R.  323;  Brooks 

10 
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v.  Godwin,  Sib.  296;  Perkins  v.  Reed,  14  ib.  536;  Starke  v. 
Marshal,  3  $.  44;  Burroughs  v.  Wright,  3  ib.  43;  Wragg  y. 
Br.  Bk.  at  Mobile,  8  Porter,  195. 

The  attachment  in  this  case  is  an  original  attachment,  and 
was  issued  by  the  clerk  of  the  city  court  of  Mobile.  In  Ste- 
venson v.  O'Hara,  27  Ala.  R.  362,  this  court  decided,  that 
the  clerk  of  that  court  had  no  power  to  issue  such  attachment, 
and  that,  therefore,  such  process,  when  issued  by  him,  was  a 
nullity. — And  after  a  careful  examination  of  the  arguments 
and  authorities  relied  on  by  counsel  to  establish  the  incor- 
rectness of  that  decision,  we  are  satisfied  of  its  correctness, 
and  therefore  adhere  to  it.  We  proceed  to  state  some  of  the 
reasons  which  induce  us  to  re-affirm  that  decision. 

An  original  attachment  is  not  ordinary  process,  and  does 
not  issue  out  of  a  court,  and  does  not  pertain  to  the  exercise 
of  the  ordinary  powers  and  jurisdiction  of  a  court.  It  is  an 
extraordinary  process,  authorized  by  statute,  and  can  only  be 
issued  by  the  persons  or  officers  upon  whom  the  statute  confers 
special  authority  to  issue  it.  Tie  power  exercised  in  issuing 
it  is  in  its  nature  judicial,  (Ex  parte  Gist,  26  Ala.  Rep.  156; 
The  United  States  v.  Ferriera,  13  How.  U.  S.  Rep.  48,)  and 
is  not  such  as  pertains  to  the  clerk  of  a  court  merely  as  clerk, 
and  such  as  he  exercises  in  the  issue  of  process  which  issues 
out  of  the  court  and  pertains  to  the  exercise  of  the  jurisdiction 
of  the  courf.  When  the  clerk  has  the  power  to  issue  it,  he  is 
•not  bound  to  make  it  returnable  to  the  court  of  which  he  is 
clerk,  but  may  make  it  returnable  to  any  court  having  juris- 
diction of  the  sum  of  money.  The  power  to  issue  it  never 
existed  in  any  clerk,  until  the  act  of  27th  January,  1845,  took 
effect.  By  that  act,  the  power  was  expressly  conferred  on 
the  clerks  of  the  circuit  and  county  courts,  to  issue  an  origi- 
nal attachment,  "returnable  to  any  court  that  may  have 
jurisdiction  of  the  sum  of  money."  The  city  court  of  Mobile 
was  not  then  in  existence.  It  has  been  established  since  that 
time.  There  is  no  statute  which,  in  express  terms,  confers 
upon  the  clerk  of  that  court  the  power  to  issue  an  original 
attachment.  The  power  is  claimed  for  that  clerk,  from  the 
clauses  of  reference  in  the  various  statutes  relating  to  that 
court  and  its  clerk.  But  we  hold,  that  the  fair  construction 
of  such  reference  clauses  is,  that  they  confer  upon  the  clerk 
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of  the  city  court  (a  ministerial  officer)  the  general  powers  of 
the  clerks  of  the  circuit  courts,  but  not  such  powers  as  have 
always  been  considered  special  and  in  their  nature  judicial. 
Dwarris  on  Statutes,  m.  p.  705;  Rex  v.  Justices  of  Surrey, 
2T.  R.  504. 

But,  although  such  is  the  law,  and  although  the  attachment 
is  void  on  its  face;  yet  the  contestants  have  lost  the  right  to 
avail  themselves  of  that  radical  defect,  by  their  failure  to 
make  that  point  when  the  case  was  formerly  here,  and  by  the 
error  into  which  that  failure  then  led  this  court.     When  the 
case  was  formerly  here, 'the  same  attachment  and  garnish- 
ment were  before  us;  and  the  same  right  then  asserted  by  the 
plaintiffs  under  them,  to  the  very  debt  which  was  then,  and 
is  now,  claimed  by  the  contestants.    The  garnishee  had  been 
discharged  in  the  court  below,  on  the  motion  of  the  con- 
testants.   The  plaintiffs  appealed  from  the  judgment  thus 
discharging  the  garnishee.    It  is  very  clear  from  what  we 
have  above  said,  that  there  really  was  no  error  in   that 
judgment,  and  that  we  would  have  affirmed  it,  if  the  contest- 
ants had  called  our  attention  to  the  fact  that  the  clerk  of  the 
city  court  had  issued  the  attachment  and  garnishment.     But, 
instead  of  urging  the  invalidity  of  the  attachment  and  gar- 
nishment, the  contestants  then  insisted  on  the  affirmance  of 
the  judgment,  upon  a  different  and  specified  ground,  which, 
by  plain  implication,   conceded  their  validity]   and   thereby 
induced  this  court  to  take  for  granted  their  validity,  and  led 
us  to  reverse  the  judgment  discharging  the  garnishee,  when  it 
should  have  been  affirmed.    That  ground  was,  in  substance, 
"that  the  whole  sum  in  the  drawee's  hands  had  been  drawn 
for, — that  the  drafts  had  been  passed  to  an  innocent  holder, 
had  been  duly  presented,  and  had  been  in  the  drawee's  hands 
for  two  days  when  the  garnishment  was  served  on  him;  he 
retaining  them,  perhaps,  for  the  express  purpose  of  being 
garnisheed."    This  court  held,  that  the  drafts  had  not  been 
accepted;  that  until  they  were  accepted,  they  created  no 
liability  against  the  drawee  in  favor  of  the  payee,  and  did 
not  amount  to  an  assignment  of  the  fun.ds  in  the  hands  of  the 
drawee.    The  court  also  added  the  following  sentence :  "As 
the  drawee  was  garnisheed  before  his  liability  to  the  defend- 
ant in  attachment  had  been  changed,  the  debt  should  have 
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been  condemned  in  his  hands."— -Sands  &  ~Co.  v,  Matthews, 
Finley  &  Co.,  27  Ala,  Rep.  399. 

Qur  opinion  is,  that  the  sentence,  thus  quoted  from  the 
opinion  delivered  when  the  case  was  formerly  here  is  erro- 
neous, because  its  necessary  effect  is  to  give  the  plaintiffs  the 
right,  as  against  the  contestants,  to  condemn  the  debt;  under  a 
void  attachment  .and  garnishment.  But,  however  erroneous 
it  is.  we  are  bound  to  treat  the  former  decision  as  the  law  of 
this  case,  as  between  these  parties,  the  plaintiffs  and  the  contest- 
ants.— Bryan  v.  Weems,  25  Ala.  R»  195;  Miller  v.  Jones' 
Adin'r,  at  this  term;  "Weaver  v.  Weaver,  23  Ala.  R.  789; 
Exparte  Sibbald  v.Tlie  United  States,  12  Peters,  492;  Gelston 
T.  Codwise,  1  Johns. 'Ch.  Rep.  194;  Johnston  v.  Glasscock, 

2'Aia.R.  5i9. :;,.', 

We  do  not  wisty.  however,  to  be  understood  as  deciding 
that  the  defendant  in  attachment,  or  the  garnishee,  can  be 
regarded  as  a  party  to  the  former  appeal,  or  can  be  concluded 
])j  any  thing  contained  in  the  former  opinion,  or  in  this 
opinion,  if  either  of  them  should  take  an  appeal  under  sec- 
tion 2555  of  the  Code.  We  only  decide,  that  the  parties  to 
the  present  appeal  cannot  be  allowed  to  question  the  correct- 
ness of  the  law  as  declared  by  the  opinion  pronounced  on  the 
former  appeal,  to  which  they  were  parties. 

The  necessary  effect  of  our  former  decision  in  this  case  is, 
that  the  attachment  and  garnishment  gave  to  the  plaintiffs  a 
lien  upon  the  debt  in  controversy,  as  against  the  contestants', 
for  upon  no  other  idea,  could  the  plaintiffs  have  been  held 
entitled  to  n  reversal  of  the  judgment  discharging  the  garni- 
shee. Holding  the  former  decision  to  be  the  law  of  the  .case 
between  the  parties  to  the  present  appeal,  we  must  either  affirm 
the  judgment,  or  enter  a  judgment  which  cannot  be  recon- 
ciled with  the  former  judgment  of  this  court  between  these 
same  parties.  We  cannot  hold  it  right  to  have  two  contra- 
dictory and  repugnant  judgments  between  the  same  parties, 
in  the  same  case,  at  different  terms  of  this  court. 

The  judgment  is  affirmed. 

WALKER,  J. — I  dissent  from  so  much  of  the  opinion  in 
this  case  as  denies  the  power  of  the  clerk  of  the  city  court  of 
Mobile  to  issue  an  original  attachment.  I  deem  the  argu- 
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ments  of  the  counsel  in  this  case,  and  in  the  case/  of  Flash, 
Hartwell  &  Co.  v.  Paul,  Cook  &  Co.,  at  this  term,  as  con- 
clusive in  favor  of  the  proposition,  that  the  legislature  intended 
to  confer  upon  the  clerk  of  the  city  court  of  Mobile  the 
same  power  to  issue  attachments  returnable  into  that  court, 
which  the  clerks  of  the  different  circuit  courts  have  to  issue 
attachments  returnable  into  their  respective  courts.  The 
decision  in  Stevenson  v.  O'Hara  is  in  conflict  with  that  prop- 
osition, must  inevitably  be  productive  of  great  confusion  and 
litigation,  and  ought,  in  my  opinion,  to'be  overruled. 


.   .       ... 

FLASH,  HARTWELL  &  CO.  w.  PAUL,  COOK  &  CO. 

[SUIT  COMMENCED  BY  OBtGIXAL  ATTACHMENT — JDDGMEXT  BY  DEFAULT.] 

1.  Invalidity  of  original  attachment  issued  by  clerk  of  city  court  of  Mobile.—  An  original 
attachment,  issued  by  the  clerk  of  the  city  court  of  Mobile,  is  void  ;  and  a 
judgment  by  default,  predicated  on  such  attachment,  is  also  void  for  want 
of  jurisdiction. 

2,  What  defects  octal garni&hee. — A  garnishee  cannot  avail .  himself  of  any  mere 
irregularities  in  the  attachment,  .or  in  the  judgment  against  the  defendant ; 
yet,  where  the  judgment  against  the  defendant  is  void  for  want  of  jurisdic- 
tion, as  where  it  is  predicated  on  a  void  original  attachment,  there  can  be 
no  valid  judgment  against  the  garnishee. 

".v.    '.-.-•;-,..•  •.«•'.<.•-*••  ',      .,      '•.-•..        .,..-.»  '.  ti".   •  -./v  :-•'  ' •  «; 

APPEAL  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  ALEX.  McKiNSTBY. 

THIS  action  was  commenced  by  an  original  attachment, 
which  was  issued  by  the  clerk  of  the  city  court  of  Mobile,  at 
the  suit  of  Paul,  Cook  &  Ce.  v.  A.  Flash  &  Co.  ;  and  the 
present  appellants  were  summoned,  by  process  of  garnish- 
ment, as  the  debtors  of  said  A.  Flash  &  Co.  A  judgment  by 
default  was  rendered  against  the  defendants  in  attachment, 
and  at  a  subsequent  term  a  judgment  was  rendered  against 
the  garnishees  on  their  answer,  which  judgment  they  now 
assign  as  error. 
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GEO.  N.  STEWART,  for  the  appellants,  cited  the  case  o 
Stevenson  V.  O'Hara,  27  Ala.  362. 

WM.  GL  JONES,  with  whom  was  A.  R.  MANNING,  contra, 
made  the  following  points : — I.  Admitting  that  the  attach- 
ment was  issued  without  authority  on  the  part  of  the  clerk, 
yet  the  appellants,  having  appeared,  and  answered  without 
objection,  cannot  avail  themselves  of  this  defect. — Walker 
v.  Taylor,  1  Stew.  &  P.  298  ;  Smith  v.  Chapman,  6  Porter, 
365  ;  Daniel  v.  Hopper,  6  Ala.  298  ;  Gill  v.  Downs,  26  Ala. 
670. 

II.  The  clerk  of  the  city  court  had  authority  to  issue  the 
attachment.  The  late  case  of  Stevenson  v.  O'Hara,  it  is 
respectfully  submitted,  ought  to  be  fully  re-considered,  and 
overruled.  That  case  ought  not  to  be  considered  of  great, 
much  less  of  binding  authority,  because, — 

1.  The  point  on  which  it  was  decided,  was  not  argued  ;* 
and  this  greatly  diminishes  its  authority. — Ram  on  Judgment, 
m.  p.  182  ;  .Tyler  v.  Lake,  4  Simons,  144 ;  Purcell  v.  McNa- 
mara,  9  East,  161. 

2.  It  is  only  one  case  on  the  point ;  and  the  attention  of 
the  court  was  not  called  to  the  authorities,  nor  to  a  material 
statute  hereinafter  noticed. — Ram  on  Judgment,  121. 

3.  It  is  on  a  mere  question  of  practice  ;  and  in  such  cases, 
the  maxim  stare  decisis  is  not  applied  as  strictly  as  in  cases 
affecting  titles  to  property,  long  acquiesced  in  and  acted  on. 

4.  It  is  contrary  to  the  generally  received  opinion  of  the 
profession  in  Mobile,  where  alone  the  question  could  arise ; 
and  many  of  the  most  learned  jurists  have  considered  the 
common  opinion  of  the  profession  as  of  high  authority. — 
Co.  Litt.  186  a,  205  a  ;  1  Taunton,  448  ;  1  Maule  &  Sel.  396  ; 
5  Cranch,  22  ;  Ram  on  Judgment,  12. 

5.  It  is  in  conflict  with  the  uniform  practice  of  the  court 
ever  since  its  organization  ;  and  that  practice,  though  not 
conclusive,  is  strong  evidence  that  it  is  right. — 5  Cranch,  22; 

*  The  statement  contained  in  the  report  of  that  case,  that  "  no  briefs  were 
submitted  by  counsel  on  this  point,"  is  a  mistake,  into  which  the  reporter  was 
led  by  the  fact  that  the  point  was  not  made  on  the  briefs  which  came  to  his 
hands  with  the  record.  He  has  since  been  informed  by  the  counsel  that  the 
point  was  distinctly  made  tind  argued. — REP. 
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Harper's  R.  102  ;  14  Ala.  423  ;  7  Ala.  710,713  j  Ram  on 
Judgment,  62-65,  aud  cases  there  cited. 

6.  The  court  should  look  to  the  consequences  of  the 
decision. — Ram  on  Judgment,  233.  This  decision  will  inev- 
itably lead  to  many  lawsuits,  and  to  much  injustice.  About 
two  hundred  and  fifty  original  attachments  have  heretofore 
been  issued  by  the  clerk  of  the  city  court.  The  titles  to  a 
large  amount  of  property  depend  upon  their  validity.  How 
can  the  sheriffs,  clerks,  and  other  officers  escape  liability  in  all 
these  cases  ? 

But  it  is  insisted,  also,  that  the  decision  itself  is  erroneous; 
because,  1st,  the  several  statutes  bearing  on  the  subject,  which 
are  to  be  construed  in  part  materia,  confer  on  the  clerk  of  the 
city  court  power  to  issue  original  attachments.  Those  statutes 
are  the  following  :  The  act  of  January  27,  1845,  gave  author- 
ity to  "  the  clerks  of  the  circuit  and  county  courts  to  issue 
original  and  ancillary  attachments."  Under  this  act,  the 
clerk  of  the  then  county  court  of  Mobile  had  authority  to 
issue  an  original  attachment  ;  it  was  process  of  the  court,  and 
a  part  of  its  system  of  practice.  The  act  of  February  3, 1846. 
which  established  the  criminal  court  of  Mobile,  provides  that 
it  "  shall  have  a  seal,  a  clerk,  and  other  officers  for  the  exer- 
cise of  its  jurisdiction,  as  the  circuit  courts  have,"  &c.  ;  and 
"  that  the  process  of  said  criminal  court  shall  be  tested,  &c., 
and  in  the  form,  as  is  or  may  be  provided  for  the  process  of  the 
circuit  courts."  The  act  of  February  11,  1850,  contains  a 
provision,  "  that  the  same  jurisdiction  and  system  of  practice 
which  the  county  courts  now  possess,"  &c.,  "  be,  and  the  same 
is  hereby,  conferred  on  the  criminal  court  of  Mobile."  The 
act  of  February  12,  1850,  changed  the  name  of  the  court. 
The  Code  (§10)  continues  in  force  "  all  acts  creating  the  city 
court  of  Mobile,  and  in  relation  thereto."  The  act  of  Febru- 
ary 7,  1852,  which  is  the  only  act  noticed  in  the  opinion  of 
the  court,  vests  in  the  city  court  •"  all  the  powers  and  jurisdic- 
tion of  the  circuit  courts,  except  in  actions  to  try  titles  to- 
land";  and  the  second  section  declares,  "that  all  laws  of  a 
general  nature,  (except  as  to  actions  to  try  titles  to  land,)  that 
may  hereafter  be  adopted,  giving  jurisdiction  to  the  circuit 
courts  of  this  State,"  <fec.,  "  shall  be  held  to  apply  and  extend 
to  the  city  court  of  Mobile,  though  it  may  not  be  mentioned 
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in  said  law."  The  act  of  February  17,  1854,  "  to  regulate 
the  sessions  of  tlie  circuit  and  city  courts  of  Mobile,"  providing 
that  "  suits  begun  in  either  of  said  courts  by  attachment,"  &c., 
seems  to  recognize  the  power  of  the  city  clerk  to  issue  such 
attachments.  Besides  these  special  statutes,  the  act  of  1807 
(Clay's  Digest,  334,  §  123)  provides  that  "all  original  process,"'  '• 
&cM-  "  to  bring  any  person  to  answer  to  any  action  in 
any  court,  shall  be  issued  by  the  clerk  of  such  court."  That 
an  attachment  is  original  process  to  bring  the  defendant  into 
court,  especially  if  he  is  a  non-resident,  see  11  Ala.  218,  942; 
9  Ala.  615. 

These  statutes,  construed  by  the  general  rules  for  the  inter- 
pretation of  statutes,  clearly  give  the  power  to  issue  original' 
attachments.     Our  attachment  laws  are  remedial,  and  should 
be  liberally  construed  to  advance  the  remedy.— Clay's  Digest, 

•  59,  §  17;  Dwarris  on  Statutes,  718.  Both  persons  and  things, 
though  not  within  the  words  of  a  statute,  are  often  held  to 
be  embraced  in  what  is  called  its  equity  .—Dwarris.  710,  713, 
721,  728.  A  practice  which  has  grown  up  under  a  statute  is 
to  be  considered  in  construing  it,  and  the  statute  should  be  so 
construed  as  to  support  the  practice.— 5  Cranch,  22  ;  7  Ala. 
710,  713  ;  14  Ala.  425  ;  4  Mass.  477  ;  17  Pick.  518.  The 
meaning  of  the  words  of  a  statute  may  sometimes  be  gathered 
from  a  subsequent  statute  in  pari  materia. — 3  How.  565.  In  ' 
construing  a  statute,  the  court  should  look  to  the  consequences, 
and  so  construe  it  as  to  avoid  inconvenient  consequences. — 
Dwarris,  757. 

At  common  law,  clerks,  even  of  the  superior  courts  at 
Westminster,  had  no  power  to  issue  original  writs.  Those 
courts  themselves  had  no  such  power.  All  original  writs 

.'were  issued  by  the  king  alone,  out  of  his  court  of  chancery, 
offidna  brevium. — 3  Bla.  Com.  48,  273.  The  clerks  could  not 
even  issue  the  subsequent  writs  to  compel  appearance,  which 
were  issued  by  the  court.— Ib.  279-80.  In  the  courts  of  the 
United  States,  and  in  those  States  where  the  common  law  is 
.unchanged,  such  writs  are  still  issued  by  the  court,  and  tested 
by  the  chief-justice.  It  is  only  by  virtue  of  the  act  of  1807 
.that  our  clerks  are  authorized  to  issue  process.  After  suing 
out  the  original  writ,  at  common  law,  the  next  step  was  a 
-Summons  to  the  defendant  to  appear  ;  and,  if  he  did  not 
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appear,  then  an  attachment  against  his  goods.  After  the 
attachment,  a  capias  might  issue,  but  only  in  actions  of  tres- 
pass, &c. — Bla.  Com.  279,  281,  and  authorities  there  cited. 
An  attachment,  then,  is  not  (as  the  court  considered  it)  a 
summary  proceeding  in  derogation  of  the  common  law  :  on 
the  contrary,  it  is  a  process  well  known  at  common  law,  and 
immemorially  used,  and  has  existed  here  since  the  first 
organization  of  the  territorial  courts.  If  it  had  ever  been 
extraordinary,  surely  an  uninterrupted  use  of  it  for  fifty  years 
would  make  it  ordinary.  Nor  is  it,  in  any  proper  sense  of 
the  word,  summary  :  on  the  contrary,  it  is  more  complex  and 
less  expeditious  than  a  suit  commenced  by  summons.  •  No 
statute,  in  express  terms,  gives  the  clerk  of  the  city  court 
power  to  issue  a  capias  ;  yet  it  is  conceded  that  he  has  the 
power.  Why  has  he  not,  under  the  same  statutes,  equal 
power  to  issue  attachments  ? 

It  is  further  submitted,  that  the  decision  is  erroneous,  in 
holding  that  the  act  of  the  clerk,  in  issuing  an  attachment,  is 
judicial,  and  not  ministerial.  It  is  difficult,  in  some  cases,  to 
distinguish  between  judicial  and  ministerial  acts  ;  and  most 
ministerial  acts  require  the  exercise  of  some  judgment  and 
discretion  on  the  part  of  the  officer.  At  common  law,  where 
a  judgment  by  default  was  taken,  with  a  writ  of  inquiry,  the 
sheriff  presided  at  the  execution  of  the  writ ;  and  many  of 
the  most  eloquent  speeches  of  Erskine,  Curran,  and  others,  in 
cases  of  slander,  crim.  con.  &c.,  were  made  before  a  sheriff  and 
jury.  So,  too,  in  executing  writs  of  ad  quod  damnum.  Yet 
in  all  these  cases,  the  sheriff  acts  ministerially,  and  may  even 
act  by  deputy.— 2  Johns.  63  ;  Watson  on  Sheriffs,  221-225. 
In  taking  and  approving  an  administration  bond,  a  judge  of 
probate  acts  ministerially. — 3  Ala.  88,  92.  In  taking  and 
approving  an  appeal  bond,  or  a  writ-of-error  bond,  a  clerk 
acts  ministerially. — 9  Ala.  434  ;  17  Ala.  478  ;  9  Sm.  &  Mar. 
641.  Registers  and  receivers  of  the  land-offices,  in  receiving 
evidence  and  deciding  on  pre-emption  claims,  act  ministerially. 
9  Missouri,  187.  In  issuing  a  summons  of  garnishment  on  a 
judgment,  or  a  judicial  attachment,  a  clerk  acts  ministerially. 
7  Ala.  160  ;  22  Ala.  496, 499.  A  judicial  officer  is  not  liable 
for  an  injury  resulting  from  a  judicial  act. — 5  Johns.  282, 295; 
9  Johns.  395  ;  26  Ala.  527  ;  1  Denio,  595  ;  4  Dev.  &  Bat. 
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351.  But  it  cannot  be  doubted,  that  a  clerk  would  be  liable 
in  damages  for  taking  an  insufficient  bond,  or  for  issuing  an 
attachment  without  affidavit  and  bond  ;  and  therefore  he 
cannot  act  judicially.  In  taking  and  certifying  acknowledg- 
ment on  proof  of  a  deed,  a  clerk  acts  ministerially  ;  and  the 
act  may,  on  this  ground  alone,  be  performed  by  a  deputy. — 
7  Ala.  138  ;  11  Ala.  9.  If,  then,  the  clerk  acts  ministerially 
in  issuing  an  attachment,  the  whole  ground  of  the  decision  in 
Stevenson  v.  O'Hara  falls  to  the  groui^d. 

WALKER,  J. — An  original  attachment  was  issued  by  the 
clerk  of  the  city  court  of  Mobile,  against  non-resident  defend- 
ants, and  was  levied. only  by  service  of  garnishment  process 
on  the  appellants.  Judgment  was  rendered  against  the 
defendants  in  attachment,  and  against  the  defendants  in 
garnishment.  The  garnishees  seek,  by  this  appeal,  to  reverse 
the  judgment  against  them.  This  court  decided  in  Stevenson 
v.  Q/Hara,  27  Ala.  362,  that  an  original  attachment,  issued 
by  the  clerk  of  the  city  court  of  Mobile,  was  void  :  and  that 
a  judgment,  predicated  on  such  attachment,  was  also  void. 
That  decision  has  been  at  the  present  term  re-affirmed,  in  the 
case  of  Matthews,  Finley  &.  Co  v.  Sands,  and  must  now  be 
regarded  as  the  law.  It  follows  that  the  attachment  in  this 
case,  and  the  judgment  in  the  attachment  suit,  inusKbe  held 
to  be  void  for  want  of  jurisdiction,  as  to  the  defendants  in 
the  attachment. 

The  garnishee  cannot  avail  himself  of  any  mere  irregulari- 
ties in  the  attachment,  or  in  the  judgment  against  the  defendant 
in  attachment. — Farmer  v.  Ballard,  3  St.  326  ;  Lowry 
v.  Clements,  9  Ala.  424  ;  Tubb  v.  Madding,  Minor,  129  ; 
Stebbins  v.  Fitch,  1  Stew.  180.  But  it  is  undoubtedly  the 
law,  well  settled  in  this  State  by  repeated  adjudications,  upon 
unassailable  principles,  that  there  can  be  no  valid  judgment 
against  the  garnishee,  where  there  is  no  judgment  against  the 
defendant^  attachment.  Unless  the  court  has  jurisdiction 
over  the  claim  of  the  plaintiff  against  the  defendant  in  attach- 
ment, and  renders  a  valid  judgment  against  the  latter,  he 
would  not  be  bound  by  the  judgment  of  the  court  appropria- 
ting his  debt  on  the  garnishee  to  the  payment  of  the  claim 
asserted  by  the  plaintiff  against  him. — Stebbins  v.  Fitch. 
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1  Stew.  180  ;  Leigh  v.  Smith,  5  Ala.  584  ;  Blair  v.  Rhodes, 
ib.  650  ;  Gaines  Y.  Beirne&  McMahan,  3  Ala.  114  ;  Matthews, 
Finley  &  Co.  v.  Sands,  at  the  present  term.  The  judgment 
against  the  defendant  in  attachment  was  a  nullity,  because 
the  court  had  no  jurisdiction  as  to  him  ;  and  therefore  the 
judgment  against  the  garnishee  is  irregular,  and  without  the 
sanction  of  law. 

The  judgment  of  the  city  court  must  be  reversed,  and  judg- 
ment here  rendered  discharging  the  garnishee,  and  imposing 
the  costs  of  this  appeal,  and  of  the  garnishment  proceeding 
in  the  court  below,  on  the  appellee. 


FIREMEN'S  INSURANCE  CO.  vs,  McMILLAN. 

[DEBT  ON  PENAL  BOND — <PLEA,  NON  ,EST  FACTUH.] 

1.  Presumption  as  to  delivery  of  bond. — When  a  deed  or  bond  is  found  in  the  pos- 
session of  the  grantee  or  obligee,  the  presumption  is  that  it  was  delivered 
to  him. 

2.  Delivery  as  an  escrow.— A  deed  or  bond  may  be  delivered  as  an  escrow  to 
any  other  person  than  the  grantee  or  obligee,  but  it  cannot  be  so  delivered 
to  him;  but  a  special  plea  of  now  esl  factutn,  averring  that  the  instrument 
was  delivered  as  an  escrow,  is  fatally  defective,  if  it  does  not  allege  to 
whom  the  delivery  was  made. 

3.  Error  without  injury. — An  error  in  overruling  a  demurrer  to  a  defective 
plea  is  cured  by  a  subsequent  charge  to  the  jury,  given  at  the  request  of  the 
plaintiff,  that  the  evidence  is  not  sufficient  in  law  to  sustain  the  plea. 

4.  When  errors  will  be  revised  at  instance  of  plaintiff". — Although   the   appellate 
-court  will  not  reverse,  at  the  instance  of  plaintiff,  when  the  record  affirma- 
tively shows  that  he  never  can  recover,  and  the  matter  which  renders  a 
recovery  impracticable  is  obvious  and  undisputed;  yet,  where  the  bill  of 
exceptions  puts  the  court  clearly  in  error,  and  sets  out  evidence  which, 
however  weak,  tends  to  show  that  he  was  entitled  to  recover  at  least  a  nom- 
inal sum,  the  indeflniteness  and  insufficiency  of  the  evidence  does  not  deprive 
him  of  the  right  to  revise  the  rulings  of  the  court. 

5.  Surety 's  liability  on  penal  bond  not  affected  by  judgment  in  assumptit  against  princi- 
pal.— In  debt  on  penal  bond,  conditioned  for  the  principal  obligor's  faithful 
performance  of  his  duties  as  secretary  of  an  incorporated  company,  a  plea 
by  the  surety,  averring  that  the  company  had  sued  the  principal  in  assump- 
sit,  and  had  recovered  judgment  against  him  for  the  amount  of  his  defalca- 
tion, is  substantially  defective  on  demurrer. 
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6.  How  bailee  may  sue  for  embezzlement  of  money  deposited  with  him. — A  bailee,  being 
responsible  for  money  rightfully  deposited  with  him,  may  charge  an  em- 
bezzlement of  it  as  of  his  own  money,  or  may  prove  an  embezzlement  of  it 
under  an  averment  of  the  embezzlement  of  his  own  money .J 

7.  Surety's  liability  for  principal's  defaults. — If  money  is  received  on  deposit  by 
an  incorporated  company,  without  authority  under  its  charter,  and  is  fraud- 
ulently embezzled  by  its  secretary,  the  surety  on  his  official  bond  is  not  lia- 
ble for  it.  ".V->;. 

8.  Record  of  indictment  admissible  to  identify  subject-matter  of  admissions. — In  debt 
on  penal  bond  against  the  surety  of  the  secretary  of  an  incorporated  com- 
pany, to  recover  the  amount  of  his  principal's  defalcation  and  embezzle- 
ment, an  indictment  against  the  principal  for  the  embezzlement,  drawn  up 
by  the  attorney  of  the  company  and  at  its  instance,  is  admissible  evidence 
for  the  defendant,  in  connection  with  proof  that  the  company  had  employed 
counsel  to  prosecute  the  principal  under  it,  to  identify  the  bills  and  notes 
therein  described  as  the  subject-matter  to.  which  the  implied  admission  of 
the  company  related;  and  an  indiciment  for  the  forgery  of  another  surety's 
name  to  the  bond,  prepared  in  like  manner,  is  admissible  for  a  similar 
purpose. 

9.  Admis&ibility  and  effect  of  judgment  'against  principal  as  evidence  against  surety. — A 
recovery  against  the  principal,  for  his  defalcations  as  secretary  of  an  incor- 
porated company,  is  not  evidence  against  the  surety  on  hi*  official  bond, 
either  of  the  fact  of  embezzlement,   or  of  the  amount  embezzled;  but  it 
would  be  admissible,  it  seems,  in  connection  with  proof  that  it  was  for  the 
same  defaults  for  which  the  surety  was  sued,  and  that  it  had  been  partly 
paid  or  discharged. 

APPEAL  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  ALEX.  McKiNSTRY. 

DEBT  by  the  Firemen's  Insurance  Company  of  Mobile 
against  Thomas  McMillan,  on  a  penal  bond  which  was  dated 
July  10,  1850,  purported  to  be  signed  by  Rufus  Greene,  said 
McMillan  and  one  Daniel  Robertson,  and  which  was  condi- 
tioned as  follows :  "The  conditions  of  the  above  obligation 
are  such  that,  whereas  the  above  bounden  Rufus  Greene  has 
been  elected  secretary  of  the  Firemen's  Insurance  Company 
of  Mobile,  now,  therefore,  if  the  said  Rufus  Greene  shall  well 
and  truly  perform  all  and  singular  the  duties  required  of  him 
according  to  the  charter,  by-laws  and  resolutions  of  said  insu- 
rance company,  now  in  force,  as  well  as  such  other  duties  as 
from  time  to  time  may  be  required  of  him  as  secretary  of  said 
company,  to  the  best  of  his  judgment  and  ability,  and  according 
to  law,  then  this  obligation  to  be  void;  otherwise,  to  remain 
in  full  force  and  effect,"  &c. 
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The  suit  was  commenced  in  January,  1851,  and  the  decla- 
ration contained  two  counts;  the  first  for  the  penalty,  without 
noticing  the  condition;  and  the  second  setting  out  the  bond 
and  condition,  and  assigning  breaches.  The  defendant  filed 
seven  pleas  to  the  first  count,  which  were,  substantially,  as 
follows :  1.  •"  That  at  the  time  he  signed  said  supposed  writing 
obligatory,  the  same  was  filled  with  the  names  of  Rufus 
Greene,  this  defendant  and  Daniel  Robertson,  but  that  the 
said  supposed  writing  obligatory  was  not  signed  with  the 
name  of  said  Robertson;  that  defendant  signed  the  same,  and 
delivered  it  to  Rufus  Greene  as  an  escrow,  to  be  by  him  held 
until  signed  by  Daniel  Robertson,  and  then  (and  not  until 
then)  to  be  delivered  to  the  plaintiff.  And  defendant  avers, 
that  said  Robertson  never  did  sign  the  same;  and  so  he  says, 
said  supposed  writing  obligatory  is  not  his  act  and  deed,"  &c. 
2.  "Defendant  says,  he  signed  said  supposed  writing  obliga- 
tory, and  delivered  the  same,  as  an  escrow  only,  to  be  delivered 
and  binding  on  him  in  the  event  that  one  Daniel  Robertson 
should  execute  the  same,  and  that  said  Robertson  never  did 
execute  the  same;  and  so  he  says,  that  the  same  is  not  his  act 
and  deed,"  <fcc.  3.  That  he  signed  said  supposed  writing  obliga- 
tory, and  delivered  the  same  to  Greene,  as  an  escrow  only, 
"to  become  binding  on  him  only  in  the  event,  the  same  should 
be  signed  by  some  good  and  sufficient  third  person , as  co-sure- 
ty"; that  this  was  not  done,  and  so  it  is. not  his  act  and  deed, 
<fec.  4.  Substantially  the  same  as  the  third,  with  the  additional 
averment,  "that  the  name  of  Daniel  Robertson  was  forged  to 
the  same  by  said  Greene";  and  so  it  is  not  his  deed,  <fec. 

5.  (After  craving  oyer  of  the  bond  and  condition,  and  setting 
them  out.)  "  That  when  said  bond  was  presented  to  him  for 
signature,  it  had  in  the  body  of  the  same  the  names  of  Rufus 
Greene,  this  defendant  and  Daniel  Robertson,  as  the  intended 
obligors;  that  defendant  signed  the  same,  and  delivered  it,  as 
an  escrow,  to  become  his  act  and  deed  only  when  the  same 
should  be  executed  by  said  Robertson";  that  it  was  not  exe- 
cuted by  said  Robertson;  and  so  it  is  not  his  act  and  deed,  &c. 

6.  That  plaintiff  required  of  said   Greene  a  bond,   in  the 
penalty  and  with  the  conditions  of  said  supposed  bond,  and 
with  two  sureties;  that  Greene,  in  order  to  comply  with  such 
requisition,  procured  defendant  to  sign  the  same  as  one  of  his 
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sureties;  that  defendant  did  sign  it,  and  delivered  it  to  said 
Greene,  only  as  escrow,  and  to  become  obligatory  on  him 
only  when  further  signed  by  Daniel  Robertson,  or  by  some 
other  third  person,  as  co-surety;  that  no  third  person  did 
execute  the  same,  but  that  said  Greene  or  some  one  else, 
without  defendant's  knowledge  or  consent,  forged  the  name 
of  said  Robertson  thereto;  and  so  it  is  not  his  deed.  7.  Per- 
formance generally. 

The  defendant  demurred  to  the  second  count,  but  the  court 
overruled  his  demurrer;  and  the  plaintiff's  demurrers  to  the 
several  pleas  above  set  out  were  also  overruled.  Thereupon 
the  plaintiff  joined  issue  on  the  first  six  pleas,  and  replied  to 
the  seventh  assigning  breaches.  To  this  replication  the 
defendant  demurred,  and  his  demurrer  was  overruled.  It  was 
then  agreed  that  the  same  pleas  should  be  considered  as  filed 
to  the  second  count,  and  five  additional  pleas  were  filed,  which 
were,  1st,  non  est  factum;  2d,  performance;  3d,  "And  for  fur- 
ther answer  ta  so  much  of  said  breaches  as  relates  to  bills 
and  notes,  defendant  says  that  plaintiffs  have  elected  to  treat 
said  Greene  as  their  debtor  for  the  amount  of  the  same,  and 
have  ratified  the  acts  of  the  said  Greene  in  reference  thereto, 
by  having  waived  the  tort  and  held  Greene  to  answer  for  the 
value  of  the  same  in  money";  4th,  that  Greene  has  accounted 
with  and  paid  plaintiff  for  the  defaults  complained  of ;  and, 
5th,  that  plaintiff  has  released  Greene.  The  plaintiff  joined 
issue  on  all  these  pleas  except  the  third;  and  the  demurrer  to 
the  third  having  been  overruled,  issue  was  also  joined  on  it. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  bond 
declared  on,  with  the  deposition  of  Joseph  Caywood.  one  of 
the  subscribing  witnesses,  who  testified,  that  he  saw  McMillan 
sign  the  bond,  heard  Greene  at  the  same  time  acknowledge 
his  signature,  and  did  not  recollect  that  anything  else  was 
said  by  the  parties  at  the  time;  also,  that  the  name  of  Daniel 
Robertson  was  not  then  signed  to  the  bond.  Plaintiff  then 
offered  evidence,  conducing  to  show  that  said  Rufus  Greene, 
for  several  years  prior  to  the  date  of  said  bond,  had  been 
secretary  of  said  insurance  company,  the  term  of  office  being 
one  year;  that  he  was  re-elected  secretary  on  the  13th  June, 
1850,  for  the  year  commencing  on  the  15th  July  then  next 
following;  that  he  acted  as  secretary  until  the  24th  December, 
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1850,  and  then  resigned;  that  the  board  of  directors  of  said 
company  passed  a  resolution,  previous  to  the  last  election  of 
said  Greene,  requiring  their  secretary  to  give  bond,  with  two 
sureties,  in  the  sum  of  $25,000,  for  the  faithful  discharge  of 
his  duties;  that  it  was  the  duty  of  said  Greene,  as  secretary, 
to  receive  and  safely  keep,  or  properly  pay  out  and  disburse, 
the  moneys,  promissory  notes,  bills  of  exchange,  and  other 
effects  of  the  company;  that  after  the  15th  July,  1850,  and 
whilst  said  Greene  was  secretary  of  said  company,  moneys, 
promissory  notes,  and  bills  of  exchange  to  a  large  amount, 
belonging  to  said  company,  were  in  Greene's  hands  as  secre- 
tary, and  were  by  him  fraudulently  embezzled  and  converted 
to  his  own  use;  and  that  he  failed,  on  demand  made  by  the 
president  and  directors  of  said  company,  to  deliver  the  same 
to  the  persons  authorized  to  receive  them.  "The  evidence 
tending  to  prove  these  facts,  was,  that  Greene,  on  the  2d  July, 
1850,  produced  to  the  directors  a  bundle  of  papers,  purport- 
ing to  be  the  bills  and  notes  belonging  to  the  company,  (but 
none  of  which  proved  to  be  genuine,  otherwise  than  by  such 
admissions  of  Greene,)  amounting  to  $123, 000;  which  evidence 
was  admitted  against  the  objection  and  exception  of  defend- 
ant. Also,  proof  that,  about  the  15th  December,  1850,  after 
some  suspicion  that  all  was  not  right,  and  in  response  to  a 
call  from  the  directors  for  an  account,  Greene  exhibited  a 
bundle  of  papers,. purporting  to  be  bills  and  notes  belonging 
to  the  company,  to  the  amount  of  about  $40,000,  and  entries 
in  the  company's  bank-book  showing  about  $60,000  more  of 
bills,  notes,  and  cash  in  bank;  but  the  genuineness  of  none  of 
them  was  proved — on  the  contrary,  some  of  the  pretended 
notes  and  bills  were  afterwards  ascertained  to  be  forged 
copies  of  genuine  notes,  which  the  company  had  taken;  and 
the  entries  in  the  bank-book  were  proved  to  be  forgeries. 
This  proof  in  no  wise  identified  any  bill  or  note,  by  parties, 
date,  amount,  or  in  any  other  manner;  and  the  proof  made  by 
defendant  tended  to  show  that,  when  Greene  made  said  exhi- 
bition in  July,  he  was  largely  a  defaulter:  that  when  he  made 
the  exhibit  in  December,  he  was  not  only  suspected,  but  knew 
that  he  was  suspected;  and  that  orf  the  25th  December  he 
admitted  his  default,  saying  that  it  was  useless  longer  to 
attempt  to  conceal  the  matter." 
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The  plaintiff  then  offered  evidence  tending  to  show  that, 
by  an  agreement  between  said  company  and  the  corporate 
authorities  of  Mobile,  the  city  taxes  were  deposited  with  the 
company,  and  that  Greene,  as  secretary,  was  authorized  and 
required  by  the  president  and  directors  to  receive  and  keep 
these  funds  until  they  should  be  properly  called  for  or  paid 
out;  and  offered  to  prove  by  the  tax-collector  that,  after  the 
15th  July,  1850,  and  before  the  resignation  of  Greene  as 
secretary,  city  taxes  to  a  large  amount  were  deposited  with 
said  company,  and  were  received  by  Greene  as  secretary. 
The  defendant  objected  to  this  evidence,  on  the  ground  that 
the  company  was  not  authorized  by  its  charter  to  receive 
money  on  deposit;  the  court  sustained  the  objection,  and  the 
plaintiff  excepted. 

The  plaintiff  offered  in  evidence,  also,  the  record  of  a 
judgment  recovered  against  said  Greene,  in  the  city  court  of 
Mobile,  at  its  July  term,  1851,  for  $95,000,  the  amount  of  his 
alleged  defalcation  as  secretary  of  said  company.  This  judg- 
ment was  rendered  by  nil  dicit,  and  the  action  was  assumpsit. 
The  defendant's  counsel  agreed  that  the  record  might  be  read 
in  evidence,  subject  to  the  opinion  and  charge  of  the  court  as 
to  its  effect. 

"The  plaintiff  gave  evidence,  also,  conducing  to  show  that 
said  bond  was  actually  delivered  by  said  Greene  to  the  pres- 
ident of  said  company,  about  the  latter  part  of  July,  1850. 
The  evidence  (and  the  only  evidence)  on  the  question  of  deliv- 
ery, was  that  of  Caywood,  above  set  out;  the  resolution  of 
the  company  requiring  bond  and  two  sureties;  and  the  face  of 
the  bond,  from  which  it  appeared  (and  which  was  admitted 
by  plaintiff  to  be  the  fact)  that,  when  McMillan  signed  the 
bond,  the  names  of  Greene,  McMillan  and  Robertson  were  in 
the  face  of  the  bond  as  obligors,  and  a  seal  remaining  at  the 
bottom,  after  Greene  and  McMillan  had  signed,  to  which 
there  was  no  signature  or  attestation;  and  the  proof  that  the 
president  of  the  company  wished  to  leave  home  for  the  sum- 
mer about  the  last  of  July,  and  called  on  said  Greene  for  his 
offical  bond,  and  was  (?)  told  he  must  furnish  it — that  the 
president  would  not  leave  until  he  did,  and  that  if  he  did  not 
do  so  speedily,  the  president  would  call  the  directors  together; 
when  Greene  replied,  that  it  was  incomplete,  but  he  would 


JUNE  TERM,  1856. 153 

Firemen's  Insurance  Co.  v.  McMillan. 

get  it  completed  and  hand  it  in.  The  president  left  home  in 
a  few  days,  and  nothing  more  was  proved  to  have  been  seen 
or  heard  of  the  bond,  until  after  Greene's  resignation  on  the 
24th  December,  1850,  when  the  witness  saw  the  bond  in  the 
president's  possession.  The  plaintiff  offered  in  evidence,  also, 
entries  on  the  books  of  the  company,  made  by  said  Greene 
while  secretary,  and  after  the  15th  July,  1850;  and  admissions 
of  said  Greene  during  that  time,  tending  to  show  that  he 
was  a  defaulter  to  the  amount  of  the  judgment  recovered 
against  him  as  aforesaid." 

The  bill  of  exceptions  sets  out  some  other  evidence  which 
was  adduced  by  the  plaintiff,  but  which  is  not  deemed 
material. 

"The  defendant  offered  in  evidence  to  the  jury  the  original 
indictment  found  against  said  Greene  at  the  February  term, 
1851,  of  the  city  court  of  Mobile,  for  the  alleged  larceny  and 
embezzlement  of  notes  and  bills  of  the  plaintiff;  upon  which 
indictment,  it  was  admitted,  a  nolle  prosequi  had  been  subse- 
quently entered.    It  was  proved  that  said  indictment  was  in 
the  handwriting  of,  and  had  been   drawn  up  by,  counsel 
employed  by  the  plaintiff  to  prepare  said  indictment;  and  it 
was  then  offered  by  defendant,  as  evidence  of  an  admission 
on  the  part  of  plaintiff  that  said  notes  and  bills  had  been 
embezzled  or  stolen  by  said  Greene  before  the  15th  July,  1850. 
Thereupon,  plaintiff  objected  to  the  admission  of  said  indict- 
ment in  evidence,  and  moved  the  court  to  exclude  the  same 
from  the  jury;  but  the  court  overruled  said  objection,  and 
permitted  said  evidence  to  go  to  the  jury ;  to  which  the  plaintiff 
excepted.   The  defendant  stated,  in  offering  the  indictments 
(both  that  here  mentioned,  and  the  one  hereafter  mentioned), 
that  it  was  offered,  not  as  evidence  of  the  fact  of  embezzlement 
or  forgery,  but  to  show  to  what  the  admission  of  plaintiff, 
afterwards  to  be  proved,  related;  stating  that  he  would  prove, 
and  then  immediately  proceeding  to  prove,  that  plaintiff  h.ad 
employed  counsel  to  prosecute  Greene  on  these  indictments, 
and  thereby  admitting  that  the  offenses   charged  had  been 
committed.    The  object  was  to  prove  nothing  by  the  record, 
except  by  its  application  to  the  admissions  of  plaintiff,  and  to 
show  to  what  bills  and  notes  the  admissions  related.     Defend- 
ant, also  offered  in  evidence,  for  the  purpose  before  shown,  an 
11 

•    ' 


154         ALABAMA 

Firemen's  Insurance  Co.  v.  McMillan. 

indictment  against  said  Greene,  found  in  the  city  court  of 
Mobile  at  its  February  term,  1851,  for  the  alleged  forgery  of 
the  name  of  said  Robertson  to  said  bond,  and  the  judgment 
of  conviction  thereon";  "and  proved,  also,  that  this  indict- 
ment had  been  drawn  up  by  counsel  employed  by  plaintiff  to 
prosecute  Greene  for  said  alleged  forgery.  To  the  admission 
of  this  indictment  plaintiff  also  objected,  and  moved  the  court 
to  exclude  the  same  from  the  jury;  but  the  court  overruled 
the  objection,  and  the  plaintiff  excepted." 

The  forgery  of  Robertson's  name  to  the  bond  was  admitted 
by  the  plaintiff;  "and  the  defendant  having  offered  evidence 
tending  to  show  large  defaults  by  Greene  before  the  10th 
July,  1850,  the  plaintiff  offered  no  rebutting  proof,  and  gave 
no  evidence  to  distinguish  the  amount  of  defaults  (if  any) 
done  before  and  after  the  10th  July,  1850."  The  defendant 
also  offered  evidence  tending  to  show  that  the  plaintiff,  after 
Greene's  defalcation  became  known,  realized  a  large  sum  from 
his  assets,  and  credited  said  judgment  against  him  with  a  por- 
tion of  the  amount. 

The  court  gave  numerous  charges  to  the  jury,  which  it  is 
not  necessary  to  set  out.  The  12th  and  14th  charges  were  as 
follows1: 

"12,  The  judgment  in  favor  of  the  company,  against  Greene, 
obtained  in  the  city  court,  is  not,  of  itself,  evidence  in  the 
case  at  bar,  to  show  the  extent  of  the  surety's  liability.  It 
has  been  admitted,  however,  without  objection  on  the  part  of 
the  defendant,  to  be  evidence  so  far  as  it  may  be  shown  by 
extraneous  evidence  to  have  been  based  upon  defaults  occur- 
ring after  the  delivery  of  the  bond.  The  judgment,  then,  is 
in  evidence,  subject  to  such  restriction,  to  be  considered  by 
you,  in  connection  with  the  evidence  introduced  to  explain 
and  limit  it,  in  ascertaining  the  amount  of  the  surety's 
liability." 

,"14.  If  there  were  defalcations  for  which  the  defendant 
was  liable,  but  the  plaintiff  has  obtained  satisfaction  or  pay- 
ment for  such  defalcations  from  the  principal  obligor,  that 
would  discharge  the  liability  of  the  defendant.  If  the  pay- 
ments, or  money,  or  property,  which  the  company  may  have 
obtained  from  the  principal  obligor  towards  satisfaction  for 
such  defalcations,  were  less  than  the  amount  of  such  defalca- 
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tions,  then  the  surety  would  be  liable  for  the  residue,  to  the 
extent  of  his  bond,  unless  there  was  proof  that  the  company 
had  elected  to  discharge  the  liability  of  the  surety,  to  the 
extent  of  the  money  or  property  so  obtained." 

The  plaintiff  excepted  to  both  of  these  charges,  and  then 
asked  the  following :  "  That  if  the  jury  believe  from  the 
evidence  that  the  bond  was  signed  and  sealed  by  the  defendant, 
and  acknowledged  by  him  in  the  presence  of  an  attesting 
witness,  and  was  then  delivered  by  him  to  Rufus  Greene,  for 
the  purpose,  and  with  the  expectation,  of  its  being  by  him 
delivered  to  the  plaintiff;  and  that  there  was,  at  the  time 
it  was  so  delivered  by  the  defendant,,  an  express  condition 
declared  by  the  defendant  to  Greene,  that  it  should  not  be 
binding  on  the  defendant,  unless  the  bond  was  also  signed  by 
Daniel  Robertson  or  some  other  person  as  co-surety;  and  that 
that  condition  was  not  communicated  or  made  known  to  the 
plaintiff  before  the  delivery  of  the  bond  by  Greene  to  the 
plaintiff;  and  that  Greene  afterwards  signed  the  name  of 
Robertson  to  the  bond,  without  authority  from  said  Robert- 
son; and  that  it  was  not  known  to  plaintiff,  at  that  time,  that 
the  name  of  said  Robertson  was  forged,  or  signed  by  a  person 
not  authorized  to  sign  it, — this  would  not  make  it  an  escrow, 
but  it  was  valid  as  a  bond  against  the  defendant.  This 
charge  the  court  refused,  and  the  defendant  (?)  excepted." 

The  court  further  charged  the  jury,  at  the  plaintiff's  request, 
as  follows  :  "That  if  the  jury  believe  from  the  evidence  that 
the  bond  sued  on  was  signed  and  sealed,  or  acknowledged, 
by  the  defendant  in  the  presence  of  the  subscribing  witness, 
and  it  was  afterwards  in  the  possession  of  the  plaintiff,  and 
produced  by  the  plaintiff  on  the  trial — this  is  sufficient  prim  a 
facie,  evidence  that  it  was  signed,  sealed,  and  delivered  by 
the  defendant  to  the  plaintiff,  and  throws  on  the  defendant 
the  burden  of  proving  that  it  was  only  delivered  by  him  as 
an  escrow;  and  that  the  evidence  offered  by  the  defendant  on 
this  point  being  all  in  writing,  and  no  conflict  of  evidence 
respecting  it,  the  evidence  is  not  sufficient  in  law  to  prove 
that  it  was  only  delivered  as  an  escrow." 

The  rulings  of  the  court  on  the  pleadings  and  evidence,  and 
the  charges  to  which  exceptions  were  reserved,  are  now 
assigned  as  error. 
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j.  WM.  G.  JONES,  for  the  appellant.— 1,  The  correctness  of 
the  ruling  of  the  court  on  the  demurrer  to  the  first  six  pleas, 
and  of  the  charge  asked  and  refused,  depends  upon  what  is 
necessary  to  constitute  an  escrow.  On  the  part  of  the  plain- 
tiff, it  is  insisted-  that,  to  constitute  an  escrow,  the  delivery 
must  be  made  to  a 'Stranger:  -it  cannot  be  to  the  obligee  or. 
grantee,  nor,  as  we  insist,  to  a  co-obligor.  Such,  undoubtedly, 
is  the  doctrine  held  in  England  from  a  very  early  period,  and 
supported  by  the  Mghest  authority. — Sheppard's  Touchstone, 
58,  59;  2  Bla.  Com.  307;  4  Kent's  Com.  454.  The  same  doc- 
trine has  been  held  by  the  supreme  court  of  the  United  States, 
and  by  the  highest  courts  of  many  of  the  States. — Moss  v. 
Riddle,  5  Craneh,  $51;  Fairbanks  v.  Metcalf,  8  Mass.  238; 
Lawton  v.  Sager,  11  Barbour, 349;  Warrall  v.  Mann,  1  Selden, 
229-38;  Graves  v.  Tucker,  10  Sm,  &  Mar.  9;  Johnson  v. 
Branch,  11  Humph.  521;  Foley  v.  Cowgill,  5  Blackf.  18; 
4  Pick.  520;  10  Wend.  313;  23  Wend.  <45;  4  Watts,  180; 
16  Vermont,  530.  It  is  supposed  that  the  decision  in  Bibb  v. 
Reid.  3  Ala.  88,  is  contrary  io  this  doctrine;  but,  admitting 
that  it  decides  there  may  be  a  delivery  as  an  escrow  to  a 
co-obligor,  it  does  not  decide  that  there  may  be  such  a  deliv- 
ery to  the  obligee;  and  therefore  it  does  not  support  the  fourth 
or  fifth  plea,  each  of.  which  alleges  a  delivery  generally,  but 
does  not  state  any  particular  person.  The  presumption  is, 
that  the  delivery  was  to  the  plaintiff.  No  case  can  be  found 
deciding  that  there  can  be  a  delivery  as  an  escrow  to  the 
obligee.  The  defendant  must  show  by  his  plea  to  whom  the 
delivery  was  made. — 3  Ghitty's  Pleadings,  962,  note  o;  5  Bac. 
Abr.  809.  Upon  principle  and  public  policy,  as  well  as  upon 
authority,  the  doctrine  should  be  fully  maintained,  that  there 
cannot  be  a  delivery  as  an  escrow  to  any  but  a  stranger. 

2.  It  is  further  insisted,  that  the  condition,  if  any,  must  be 
made  known  to  the  obligee.    This  is  reasonable,  as  well  as 
necessary  to  avoid  opening  the  door   to  the  grossest  fraud. 
It  is  expressly  so  decided  by  this  court,  in   Price  v.  Cloud, 
6  Ala,  249-54;  also,  in  McClure  v.   Colclough,  17  Ala.  89. 
None  of  the  pleas  state  that  the  alleged  condition  was  known 
to  the  plaintiff. 

3.  Greene,   as  shown  by  the  pleas,  was  the   defendant's 
agent  as  to  the  delivery  of  the  bond  to  the  plaintiff.    If  he 
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violated  the  trust  reposed  in  him  by  the  defendant,  and  forged 
Robertson's  name  to  the  bond,  the  defendant,  having  by  his 
act  enabled  Greene  to  do  this,  ought  to  bear  the  loss. 

4.  The  third  additional  plea  is  clearly  bad,  and  the  demur- 
rer to  it  should  have  been  sustained.    The  fact  that  the 
plaintiff  held  Greene  responsible,  could  not  discharge  either 
him  or  the  defendant. 

5.  The  evidence  as  to  the  city  taxes  was  erroneously  exclu- 
ded.   The  charter  of  the  company,   as  amended,  certainly 
does  not  prohibit  it  from  receiving  money  on  deposit.     Thfs 
may  be  done  consistently  with  the  charter,  and,  indeed,  is 
authorized  by  the  charter.    But,  even  if  this  was  not  so,  it  is 
shown  that  Greene,  as  secretary,  was  duly  required  to  receive 
this  money;  it  is  within  the  terms  of  his  bond;  and  neither  he, 
nor  the  defendant,  can  raise  this  objection. 

6.  The  admission  of  the  indictments  as  evidence  was  erro- 
neous."    They   were  necessarily  instituted,  prosecuted  and 
conducted,  in  the  name,  and  by  the  officers  of  the  State:     The 
plaintiff  was  no  party  to  the  record.     It  could  not  have  been 
evidence  for  the  company,  and  of  course  could  not  be  used 
against  the   company:  there  must  be  mutuality. — 1  Green. 
Ev.  §  524. 

7.  The  12th  charge  of  the  court,  in  relation  to  the  effect 
of  the  plaintiff's  judgment  against  Greene,  was  erroneous; 
It  was,   a.V\$&st,prima-facie  evidence  against  the  defendant, 
both  of  the  fact  of  the  embezzlement  and  the. amount  embez- 
zled.— Drumuiondv.  Prestman,  12  Wheaton,  515;  "Williamson 
v.  flowell,  4  Ala.  693-5;  McClure  v.  Colclough,  5  Ala.  65. 
The  entries  and  admissions  made  by  Greene  were  admissible 
in  evidence  against  the  defendant. — Pendleton  v.  Bank  of 
Kentucky,  1  Monroe,  178-81;  Middleton  v.  Melton,  10  Barn. 
&  Cress.  318;  Townsend  v.  Everett,  4  Ala.  607-12;  7  Ala. 
835;  9  Ala.  484;  13  Ala.  321.    The  defendant  was  liable  for 
moneys,  or  effects,  received  by  Greene  before  the  execution 
of  the  bond,  but  wasted   afterwards.— 4  Ala.  607;  7  Ala^ 
79-82.    And  where  effects  of  the   company  are  shown  to 
have  been  in  Greene's  hands,  the  burden  of  showing  that  they 
were  properly  disposed  of  is  thrown  on  the  defendant. — The 
United  States  v.  Boyd,  5  How.  (U.  S.)  29-50;  Baldwin  v. 
Gully,  11  Ala.  716. 
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8.  The   14th  charge  was  also  erroneous.     The  judgment 
against  Greene  wasfor  $95,000,  and  there  was  a  considerable 
amount  of  interest  on  it.     The  whole  amount  realized  by  the 
plaintiff  was  not,  at  most,  more  than  $61,000.     There  then 
remained  due  on  the  judgment  largely  over  $31,000,  which  is 
much  beyond  the  penalty  of  the  bond  sued  on.     The  charge, 
then,  was  not  warranted  by  the  evidence;  was  erroneous,  and 
calculated  to  mislead  the  jury.     There  was  no  ground  for 
the  application  of  the  doctrine  of  the  appropriation  of  pay- 
ments.   The  record  set  out  all  the  evidence  in  the  case,  and 
showed  that  the  whole  recovery  was  for  defaults  occurring 
after  the  last  bond  was  given. 

9.  Injury  will  be  presumed  from  error,  and  the  judgment 
will  be  reversed,  unless  the  record  shows,  affirmatively  and 
clearly,  that  no  injury   was  possible. — Kirksey  v.  Dubose, 
19  Ala.  44;  Spivey  v.  McGehee,   21  Ala.   423;  Frierson  v. 

'Frierson,  21  Ala.  550;  Ex  parte  Keenan,  21  Ala.  558;  Gilmer 
v.  Ware,  19  Ala.  258. 

v        •  ••'-•  -"!.'  -  -  r  ••'••; 

ROBERT  H.  SMITH,,  contra. — 1.  The  record  shows  that,  in 
no  aspect  of  the  €ase,  was  the  plaintiff  entitled  to  recover. 
The  liability  covered  by  the  bond  was  only  one  term  of  office: 
it  was  either  the  term  ending  the  15th  July,  1850,  or  the 
term  then  begun;  and  it  only  took  effect  from  its  delivery, 
which  was  in  the  latter  part  of  July,  1850. — 4  Kent's  Com. 
454;  Burlestone  on  Bonds,  9.  Conceding  that  it  was  the 
term  then  to  begin,  it  covered  defaults  committed  from  and 
after  the  15th  July,  and  not  from  2d  July;  and  the  burden  of 
proving  defaults  after  that  day  was  on  the  plaintiff.  The 
plaintiff  gave  (illegal)  proof,  faintly  tending  to  show  a  default 
after  the  2d  July;  and  on  its  own  showing, -, .  therefore,  no 
recovery  could  be  had. — Arlington  v.  Merrick,  2  Saunders, 
414,  note;  24  Ala.  450;  2  Maule  &  Sel.  363;  3  ib.  502.  The 
defendant  gave  evidence,  strongly  showing  large  embezzle- 
ments by  Greene  before  the  10th  July,  1850;  and  against  this 
evidence  plaintiff  "offered  no  rebutting  proof,  and  gave  no 
evidence  to  distinguish  the  amount  of  defaults  (if  any)  done 
before  and  after  the  10th  July,  1850."  This  evidence  con- 
sisted of  strong  facts,  tending  to  prove  a  matter,  without 
rebutting  proof  of  any  kind  to  disprove  it.  This  is  but 
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another  phrase  for  prima-fade  evidence,  which,  until  rebutted, 
is  conclusive.  The  fact  that  defaults  were  committed  before 
the  10th  July  was  proved,  and  no  rebutting  proof  was  offered; 
conceding  that  the  plaintiff's  proof  tended  to  show  defaults 
after  that  day,  where  was  the  proof  to  distinguish  the  amount 
of  these  subsequent  defaults?  where  was  the  proof  by  which 
the  jury  were  to  ascertain  the  amount  for  which  the  defend- 
ant was  liable?  The  law,  in  such  case,  says  for  nothing. 

1  How.   (U.  S.)  104,  259;  8  Peters,  418;  1  McLean,  493; 
9  Cranch,  212;  5  How.  (U,  S.)  29;  8  Peters,  399,  383. 

2.  The  court  charged  the  jury,  at  the  appellant's  request, 
that  ''the  evidence  was  not  sufficient,  in  law,  to  prove  that  the 
bond  was  delivered  as  an  escrow."    This  charge  threw  the 
question  of  delivery  out  of  the  case,  and  rendered  it  impossi- 
ble for  the  plaintiff  to  be  harmed  by  any  pleas  touching  that 
question.     It  is  well  settled,  that  error,  without  injury,  will 
not  reverse. — Stein  v.  Ashby,  24  Ala.  527. 

3.  The  pleas  demurred   to   are  good.    The  declaration 
showed  that  a  bond,  with  two  sureties,  was  required;  and  the 
pleas  aver  that  the  instrument  was  given  to  Greene,  to  be 
held  until  the  third  name  was  added,  and  then  to  be  deliv- 
ered.    A  bond  may  be  delivered  as  an  escrow  to  a  co-obligor, 
or  to  the  obligee. — Bibb  v.  Reid,  3  Ala.  91,  and  cases  cited; 
4  Barn.  &  Adol.  440;  2  Barn.  &  Cress.  82;  7  Blackf.  355: 
12  Leigh,  479;  4  Watts,  21;  3  Wendell,  380;  2  Leigh,   157; 

2  Geo.  203;  30  Maine,  110;  11  Ala.  466. 

4.  The  third  additional  plea,  which  was  taken  in  short, 
alleges  that  the  company  held  Greene  as  its  debtor,  (as  distin- 
guished from  being  liable  for  damages,)  and  ratified  his  act. 
It  raises  no  objection   to  answering  on  account  of  the  bills 
arid  notes,  but  says,  in  substance,  that  since  the  company  has 
ratified  the  act,  the  defendant,  though  liable  under  the  bond 
for  so  much  money  received  and  converted,  is  not  liable  for 
damages  for  the  wrong.     In  other  words,  it  says,  "I  will  an- 
swer to  this  matter  on  your  counts  for  money,  but  you  are  no 
longer  in  a  condition  to  call  it  an  embezzlement  of  bills  and 
notes."    That  the  plea  is  good,  see  Story  on  Agency,  §§  254, 
259;  3  Dallas,  357;  3  Johns.  Ch.  261';  1  Hill,  240;   Addison 
on  Contracts,  407;  24  Ala.  81;  23  Ala.  783;  22  Ala.   405; 
20  Ala.  216;  15  Ala.  705;  5  S.  &  P.  340. 
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5.  The  indictments  were  only  offered  in  evidence  to  identify 
the  subject-matter  of  the  plaintiff's  admissions;  a  purpose  for 
which  they  were  legal  and  proper. 

6.  The  evidence  as  to  the  city  taxes  received  on  deposit, 
was  rightly  excluded,  not  only  for  the  reason  that  the  charter 
of  the  company  did  not  authorize  it  to  receive  money  on 
deposit,  but  because  no  such  matter  was  alleged  in  the  decla- 
ration.    The  only  allegation  is,  that  Greene  embezzled  the 
money,  notes  and  bills  of  the  company;  while  the  evidence 
was  in  reference  to  money  paid  in,  "to  be  kept  until  called  for 
or  paid  out." 

7.  The  12th  charge  of  the  court,  as  to  the  effect  of  the 
plaintiff's  judgment  against  Greene,  was  more  favorable  to 
the  plaintiff  than  the  law  would  justify;  and  the  14th  is  liable 
to  the  same  objection. 

CHILTON,  C.  J. — An  escrow  is  defined  to  be  wa  condi- 
tional delivery  of  a  deed  to  a  stranger,  and  not  to  the  grantee 
himself,  until  certain  conditions  shall  be  performed,  and  then 
it-  is  to  be  delivered  to  the  grantee." — Bouv.  Law  Die., 
'Escrow';  Jacob's  Law  Die.,  same  title;  2  Rol/Abr.  25-6; 
Law  Grammar,  p.  537;  Co.  Lit.  31-36;  2  Bla.  Cam.  387; 

1  Steph.  Com.  459. 

When  a  deed  is  found  in  possession  of  the  grantee,  the 
presumption  is  that  it  was  duly  delivered  to  him. — 3  Maryland 
Rep.  67;  11  Qeor.  Rep.  636;  2  Mich.  Rep.  390;  6  Missouri 
Rep.  326;  1  McLean's  Rep.  321;  5  Shepley,  391;  7  Iredell, 
384;  Houston  v.  Staunton,  11  Ala.  Rep.  412;  McMorris  v. 
Crawford,  15  ib.  271.  This  presumption  may  be  rebutted,  by 
showing  that  the  grantee  obtained  it  surreptitiously  or  ille- 
gally; .the  burden  of  showing  this  being  upon  the  party 
assailing  the  deed. 

2.  Although  the  earlier  cases  are  not  altogether  uniform, 
the  elementary  writers,  and  the  modern  adjudged  cases,  are 
generally  agreed  that  a  deed  cannot  be  delivered  as  an  escrow 
by  the  obligor  or  grantor  to  the  obligee  or  grantee.  Such 
seems  to  be  the  doctrine  of  the  American  courts. — See  Fair- 
banks v.  Metcalf,  8  Mass.  Rep.  230;  Ward  v.  Lewis,  4  Pick. 
Rep.  520;  Simonton's  Estate, 4  Watts,  180;  Jackson  v.  Catlin, 

2  Johns.  Rep.  259;  Warrell  v.  Mann,  1  Seld.  R.  229;  Lawton, 
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v.  Sager,  11  Barb.  Sup.  C.  Rep.  349;  Johnson  v.  Branch, 
11  Humph.  Rep.  521;  Graves  v.  Tucker^  10  Sin.  &  Mar.  Rep. 
9;  Jordan  v.  Pollock,  14  Geo.  Rep.  145;  Dawson  v.  Hall, 
2  Mich.  (Gibbs')  390;  Fowley  v.  Cowgill,  5  Blackf.  Ind.  Rep. 
18;  Currie  v.  Donald,  2  Wash.  Va.  Rep.  58;  2  Lomax's  Dig. 
29;- Moss  v.  Riddle,  5  Cranch,  351;  Shep.  Touch.  58-9; 
Bl.  Com.voh  2,  301. 

But  a  deed  may  be  delivered  as  an  escrow,  to  any  other 
person  than  the  grantee  or  obligee.  Thus,  a  bond  for  the 
performance  of  official  duty,  may  be  delivered  as  an  escrow 
to  a  co-obligor;  and  a  constable's  bond  may  be  delivered  as 
an  escrow  to  the  clerk  of  the  county  court. — Robertson  Y. 
Coker,  11  Ala.  R.  466;  Bibb  v.  Reid,  3  Ala.  Rep.  88;  McClure 
v.  Colclough,  5  Ala.  R.  65;  Lovett  v.  Adams,  3  Wend.  R. 
380;  So.  Life  Ins.  &  Trust  Co.  T.  Cole,  4  Florida  Rep.  359. 

We  are  unwilling  to  hold  that  a  deed  may  be  delivered  to 
the  grantee  himself  as  an  escrow,  no  qualification  appearing 
upon  the  face  of  it  limiting  its  effect.  Such  conditional 
delivery  would  lead  to  incalculable  mischief.  Where  fraud 
is  alleged  in  obtaining  the  deed,  this,  we  grant,  may  be 
shown  by  parol;  but  such  is  not  the  case  before  us.  Whether 
there  is  such  an  identity  between  a  corporation  and  its  offi- 
cers, as  will  prevent  a  delivery  to  one  of  the  latter  from 
operating  as  an  escrow,  is  a  question  well  worthy  of  consid- 
eration; but,  since  it  was  not  raised  upon  the  trial,  nor 
discussed  by  the  counsel,  we  decline  to  consider  it  at  this 
time.  See,  however,  upon  this  point,  Life  Ins.  &  Tr.  Co.  v. 
Cole,  4  Florida  Rep.  359. 

Applying  the  principles  of  law  above  announced  to  the 
pleas  in  this  case,  it  is  clear  that  the  second  and  fifth  pleas, 
which  fail  to  aver  to  whom  the  bond  was  delivered,  are 
defective,— the  presumption  being  that  the  same  was  delivered 
to  the  obligee. 

3.  But,  although  the  court  committed  an  error  in  overrul- 
ing demurrers  to  these  pleas;  yet,  we  think,  this  error  was 
rendered  perfectly  harmless,  by  the  charge  given,  at  the 
instance  of  the  appellant,  by  the  court  to  the  jury,  "that  the 
evidence  offered  by  the  defendant  on  this  point"  (the  delivery 
of  the  bond  as  an  escrow)  "being  all  in  writing,  and  no  con- 
flict of  evidence  respecting  it,  the  evidence  is  not  sufficient  in 
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law  to  prove  that  it  was  delivered  only  a&  an  escrow"  Without 
intending  to  decide  that  it  would  be  competent  for  the  court, 
after  having  committed  an  error  in  forcing  the  plaintiff  to 
take  issue  upon  insufficient  pleas,  either  mero  motu,  or  upon 
request  of  the  defendant,  to  heal  the  error  by  -charges  to  the 
jury,  we  are  of  opinion,  that  when  the  plaintiff  himself, 
against  whom  the  error  has  been  committed,  virtually  with- 
draws the  issues  raised  by  the  objectionable  pleadings  from 
the  jury,  (as  upon  a  motion  for  instructions  in  the  nature  of  a 
demurrer  to  the  evidence,  as  applicable  to  such  issues,)  and 
the  court,  in  compliance  with  his  request,  instructs  the  jury 
that  the  evidence,  in  law,  does  not  sustain  the  pleas,  he  cannot 
be  heard  to  complain  that  the  court  has  held  the  pleas  to  be 
good;  for  we  must  presume  that  the  jury  conformed  to  the 
positive  direction  of  the  court,  as  to  the  legal  insufficiency  of 
the  proof,  and  in  this  aspect  of  the  case,  the  record  affirma- 
tively shows  that  the  appellant  sustained  no  injury.  It  is  too' 
well  settled,  by  numerous  decisions  of  this  and  other  courts, 
to  require  the  citation  of  the  cases,  that  an  error,  which  the 
record  shows  to  have  been  harmless,  furnishes  no  ground  for 
reversal.  This  view  renders  it  unnecessary  that  we  should 
say  more  upon  the  subject  of  the  conditional  delivery  of  the 
bond  by  McMillan. 

4.  It  is  further  insisted  by  the  counsel  for  the  appellee, 
that  the  other  errors  assigned  upon  the  record  are  alike 
harmless,  for  the  reason,  that  the  record  fails  make  out  a, 
prima-facie  case  against  the  defendant;  affirmatively  showing 
that  there  was  "no  evidence  distinguishing  the  amount  of 
defaults  {if  any)  done  before  and  after  the  10th  July,  1850," 
that  being  anterior  to  the  delivery  of  the  bond.  There  was 
some  evidence  tending  to  show  default  by  Greene  within  the 
period  covered  by  this  bond.  Whether  it  was  sufficient  'to 
authorize  the  jury  to  "find  for  the  plaintiff,  is  not  a  question 
before  us.  If  it  tended  to  show  defaults  covered  by  the  bond, 
however  weak  it  may  have  been,  the  plaintiff  had  the  right 
to  have  the  jury  pass  upon  it,  and  to  make  it  the  predicate 
for  charges.  If  it  failed  to  fix  the  amount  of  Greene's  defal- 
cation, or  to  distinguish  between  defaults  committed  by  him 
before  and  after  the  bond  was  executed;  still,  if  there  were 
defaults  covered  by  the  bond,  we  apprehend  the  plaintiff 


'  .» 


__  _  JUNE  TERM,  1856.  _         163 

Firemen's  Insurance  Co.  v.  McMillan. 

would  be  entitled  to  recover  a  nominal  sum  at  least;  and  in 
this  view,  he  has  such  a  standing  in  court  as  to  claim  a  revis- 
ion of  its  decisions  adverse  to  him.  If  the  entire  record 
affirmatively  shows  that  the  plaintiff  never  can  recover,-  and 
the  matter  which  renders  a  recovery  impracticable  is  obvious 
and  undisputed,  the  court  will  not  reverse,  although  the  record 
may  abound  with  errors,  since  it  would  do  a  useless  thing. 
Brook  v.  Young,  4  Ala.  Rep.  584;  Marshall  v.  Betner,  17  ib. 
836.  The  burden  of  proof  is  on  the  plaintiff;  and  the  com- 
pany must  not  only  prove  that  Greene  made  default,  in  some 
matter  falling  within  the  legitimate  scope  of  the  condition  of 
his  bond,  but  that  such  default  occurred  during  the  period 
to'  which  the  bond  applied.  Nevertheless,  this  proof  is, 
for  the  jury  ;  and  correct  practice  does  not  require  the 
plaintiff  to  set  out  the  evidence  in  his  bill  of  exceptions,  in 
order  to  revise  the  decision  of  the  primary  court,  except  so 
far  as  is  necessary  to  put  the  court  in  error. 

5.  Addressing  ourselves  to  the  consideration  of  the  other 
questions  raised  upon  the  record,  we  come  n6xt  to  the  third 
additional  plea  to  the  second  breach  assigned.  The  breach 
avers  that,  whilst  the  bond  sued  on  was  in  full  force,  a  large 
number  of  promissory  notes  and  bills  of  exchange  came  to  the 
possession  of  said  Greene,  as  secretary  of  the  company,  the 
same  being  the  property  of  said  company,  amounting  to  a 
large  sum,  viz.,  to  the  sum  of  one  hundred  thousand  dollars  ; 
that  it  was  said  Greene's  duty,  as  secretary  of  said  company, 
to  keep  said  notes  and  bills  safely,  ta  deliver  the  same  over 
to  the  plaintiff,  and  to  account  for  them  upon  demand,  &c.  ; 
that  Greene,  not  regarding  his  duty  as  secretary  as  aforesaid, 
did  not  safely  keep  and  account  for  said  notes  and  bills, 
though  requested  by  the  plaintiff,  so  to  do,  but,  on  the  contrary, 
while  he  was  secretary,  and  while  the  said  bond  was  in  full 
force,  fraudulently  embezzled  said  notes  and  bills,  and  con- 
verted the  same  to  his  own  use.  In  reply  to  this,  the 
defendant,  by  his  third  plea,  says,  "  that  the  plaintiffs  have 
elected  to  treat  said  Greene  as  their  debtor  for  the  amount  of 
the  same,"  (the  said  notes  and  bills  of  exchange),  "  and  have 
ratified  the  acts  of  the  said  Greene  in  reference  thereto,  by 
having  waived  the  tort,  and  held  Greene  to  answer  for  the 


164    ALABAMA, 

Firemen's  Insurance  Co.  r.  McMillan. 

value  of  the  same  in'  money."  This  plea  was  received  in 
short,  by  the  consent  of  the  plaintiff. 

The  demurrer  concedes  that  the  plaintiff  elected  to  treat 
Greene  as  their  debtor  for  the  amount  of  the  bills  and  notes, 
and  has  ratified  his  embezzlement  and  tortious  conversion,  by 
having  waived  the  tort  and  held  Greene  to-  answer  for  the 
notes  and  bills  in  money.  Had  this  action  been  against  the 
persons  who  received  froncTGreene  the  bills  and  notes,  then 
it  would  have  been  competent  for  them  to  show,  in  bar  of  the 
suit,  a  ratification  of  Greene's  unauthorized  acts  in  disposing 
of  the  property  of  the  company  to  them  ;  for  this  would  relate 
back,  and  make  the  act  lawful.  In  such  case,  the  authorities 
cited  by  the  counsel  for  the  appellee,  would  be  in  point.  But 
this  is  not  the  case  before  us.  Here,  the  plaintiffs  say  to  the 
sureties,  "  Greene  has  embezzled,  and  converted  to  his  own 
use,  notes  and  bills  to  the  amount  of  $100,000  ;  you  have 
engaged,  by  your  bond,  to  make  good  this  loss  to  us."  Is  it 
any  answer  to  this  demand,  for  the  surety  to  respond,  '"  True, 
as  you  allege  ;  but  in  consequence  thereof,  you  have  held 
Greene  to  answer  for  $100,000  as  your  debtor,  and,  by  doing 
so,  you  have  waived  his  wrongful  conversion,  and  ratified  his 
acts  with  reference  to  the  notes  and  bills  ?"  It  will  be 
observed,  that  the  plea  contains  no  averment  that  the  surety 
has  been  placed  in  any  worse  condition  by  the  act  of  the 
plaintiff.  It  sets  forth  no  contract  or  agreement,  between 
the  plaintiffs  and  principal,  by  whic'h  the  obligation  of  the 
surety  is  changed,  or  in  anywise  affected.  It  does  not  even 
aver  (a  matter  which,  perhaps,  in  a  court  of  law  would  not 
be  available)  that,  by  the  ratification  of  the  wrongful  acts  of 
Greene,  the  title  to  the  converted  assets  has  been  confirmed  to 
Greene's  transferrees,  and  that  the  assets  are  thus  placed 
beyond  the  reach  of  the  surety,  who  could  otherwise  have 
pursued  them  for  his  indemnity.  The  amount  of  the  defense 
is,  that  the  plaintiff,  having  a  several  remedy  against  Greene 
and  his  surety,  has  pursued  one  form  of  action  (assumpsit) 
"against  Greene,  and  another  against  the  surety.  There  being 
no  change  of  the  surety's  liability,  no  release  of  the  principal, 
nor  satisfaction  of  the  demand,  averred,  the  plea  is  manifestly 
bad,  and  the  demurrer  to  it  should  have  been  sustained. 

&.  The  appellee  engaged,  by  his  bond,  that  Greene  should 
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discharge  all  the  duties  required  of  him  as  secretary  of  the 
company,  "  according  to  the  charter,  by-laws  and  resolutions 
of  said  insurance  company,  now  in  force,  as  well  as  such  other 
duties  tis  from  time  to  time  may  be  required  of  him  as  secre- 
tary," &c.  By  an  arrangement  between  the  plaintiff  and  the 
corporate  authorities  of  tho  city  of  Mobile,  the  city  taxes 
were;  paid  over  to,  and  deposited  with  the  plaintiff  ;  and  said 
Greene  was  authorized,  and  required,  by  the  president  and 
directors  of  the  company,  to  receive  and  keep  the  same,  until 
they  should  be  properly  called  for  and  paid  out.  This  proof 
being  made,  the  plaintiff  offered  to  show  that  a  large  amount 
of  money  hud  been  deposited  with  the  company  during  the 
period  covered  by  the  defendant's  bond  ;  but  the  circuit  court 
held  the  evidence  inadmissible,  on  the  ground  that  the  charter 
of  the  plaintiff  did  not  authorize  it  to  receive  money  on 
deposit.  It  is  also  here  insisted,  that  the  proof  was  properly 
rejected,  upon  the  additional  ground,  that  the  declaration 
makes  no  charge- Of  a  default  with  respect  to  such  fund. 
This  last  ground  of  rejection  is  untenable.  If  the,  company 
was  the  rightful  bailee  of  the  fund,  it  might  well  charge  an 
embezzlement  of  it  as  of  its  own  money,  being  responsible  for 
its  return. 

7.  As  to  the  ground  upon  which  the  proof  was  rejected  by 
the  court,  the  charter  is  not  before  us,  and  we  cannot  therefore 
say  whether  or  not  the  company  could  rightfully  receive  the 
money  on  deposit.  If  it  did  so  without  authority,  it  is  very 
clear  that  the  defendant  would  not  be  bound  to  make  good 
Greene's  default  respecting  it.  The  surety  has  the  right  to 
stand  upon  the  terms  of  his  contract.  He  is  not  liable  for 
any  default  of  his  principal,  in  respect  of  matters  without  the 
scope  of  .his  principal's  legitimate  duties,  as  presented  by  the 
charter,  and  the  by-laws  and  regulations  of  the  company  made 
in  conformity  therewith  ;  and  if  the  company  engaged  in 
business  without  the  scope  and  purview  oC  its  charter,  or 
which  is  expressly  forbidden  by  the  law  of  its  organization, 
the  surety  cannot  be  considered  as  having  entered  into  any 
engagement  with  reference  to  such  business.  It  follows 
from  what  we  have  said,  that  if  the  circuit  court  was  right  in 
deciding  that  the  charter  of  the  plaintiff  did  not  warrant  it 
in  receiving  money  upon  deposit,  the  proof  was  properly 
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excluded. — McKay  &  McDonald  v.  Dodge  and  McKay,  5  Ala. 
Rep.  388. 

8.  The  indictments  against  Greene  were  properly  admitted, 
under  the  limitation  prescribing   their  effect  as  evidence. 
They  were  not,  of  themselves,  testimony  ;  but  the  plaintiff 
had  prosecuted  Greene  for  embezzlement  and  for  forgery ,— 
for  embezzling  what  ?    The  indictment,  prepared  at  the  plain- 
tiff's  instance  by  its  attorney,  answered,  the  notes  and  bills 
therein  specified  ;  and  so  of  jthe  bond,  with  the  forgery  of 
which  he  was  charged  and  convicted.     The  indictment  identi- 
fied the  subject-matter  to  which  the  admission,  to  be  implied 
from  the  prosecution,   had  reference.     We  cannot  readily 
perceive  the  bearing  of  such  proof  upon  the  issues  ;  but  we 
cannot  say  from  the  record  that  it  was  wholly  irrelevant.  '-% 

9.  "We  deem  it  unnecessary  to  notice  the  charges  particu- 
larly, as  some  -of  them  are  involved,  and  we  are  not  at  all 
sure  that  we  should  arrive  at  the  true  meaning  of  the  court 
in  regard  to  them.    As  to  the  effect  of  the  judgment  against 
Greene  in  the  city  court,  his  surety,  McMillan,  was  no  party 
to  that  suit,  and  is  not  in  any  way  concluded  by  it/  Indeed, 
if  we  understand  the  effect  of  the  12th  charge,  it  makes  its 
force  as  evidence  depend  entirely  upon  the  proof  de  hors  the 
record,  showing  that  such  judgment  was  predicated,  in  whole 
or  in  part,  upon  defaults  of  Greene. covered  by  the  bond;  and 
this  virtually,  in  one  aspect,  destroyed  its  force  altogether. 

But  it  is  insisted  by  appellant,  that  .the  judgment  against 
Greene  is  prima-facie  evidence  against  McMillan,  his  surety, 
of  the  fact  of  embezzlement,  and  the  amount  by  him  embezzled. 
To  this  point,  the  learned  .counsel  cites  two  cases  from  our 
own  reports — Williamson  v.  Ho  well,  4  Ala.  Rep.  693;  and 
McClure  v.  Colclough,  5  ib.  65.  The  decision  of  these  cases 
was  rested  upon  our  statutes  applicable  to  them,  and  cannot 
therefore  be  regarded  as  authority  indicating  the  common- 
law  rule  applicable  to  the  case  before  us.  He  also  refers  us 
to  the  case  of  Druinmond  v.  Prestman,  12  Wheat.  Rep.  512,  in 
which  a  judgment  against  the  principal  was  received  in 
evidence  to  charge  the  guarantor.  It  will  be  observed,  that 
the  judgment  in  that  case  was  by  confession  of  the  principal. 
It  was  a  voluntary  undertaking  on  his  part,  of  record,  to  pay 
the  sum  confessed  to  .the  creditor;  and  the  guarantor,  by  his 
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letter  of  guaranty,  stipulated  to  guaranty  the  conduct  of  his 
son,  the  principal,  and  to  hold  himself  liable  "for  the  faithful 
discharge  of  all  his  engagements"  to  the  plaintiff,  "both  now 
and  in  the  future."  The  payment  of  this  judgment,  which 
the  son  had  confessed,  might,  perhaps,  have  properly  been 
regarded  as  one  of  "the  engagements"  the  son  had  entered 
into,  within  the  scope,  and  covered  by  the  undertaking  of  the 
guarantor,  as  contained  in  the  letter  of  guaranty.  If  such 
be  the  extent  of  the  guarantor's  undertaking,  it  is  very  clear, 
the  judgment  confessed  by  the  son  was  not  only  prima-facie 
evidence,  but,  in  the  absence  of  fraud  or  collusion  between 
him  and 'the  creditor,  was  conclusive  against  the  father.  It 
was  upon  this  principle  the  cases  in  4th  and  5th  Ala.  Reports, 
cited  supra,  were  made  to  turn.  The  statutes,  upon  a  proper 
construction  of  them,  made  the  sureties  liable  for  the  judg- 
ments rendered  in  those  cases  against  the  principals.  So,  also, 
in  suits  against  bail,  judgments  rendered  against  the  parties 
for  whose  appearance  they  made  themselves  answerable,  arc 
conclusive  as  to  the  amount  of  their  liability.— Patton  v. 
Caldwell,  1  Ball.  Rep.  419.  ;  Unless,  however,  the  decision 
of  Drummond  v.  Prestman  can  be  rested  on  the  construction 
of  the  guaranty,  as  an  undertaking  to  pay  the  judgment,  and 
consequently  an  agreement  to  be  bound  l>y  it,  we  venture  to 
say,  yet  with  the  highest  regard  for  the  learning  of  the  judges 
who  delivered  it,  the  decision  cannot  be  supported  as  a  correct 
exposition  of  the  law.  The  case  of  the  City  of  Lowell  v. 
Parker,  10  Mete.  Rep,  314,  sustains  the  view  taken  by  the 
supreme  court  of  the  United  States  in  Drummond  v.  Prest- 
man; but  that  case  is  based  upon  a  misconception,  in  part  at 
least,  of  the  authorities  relied  upon,  and  is  opposed  to.^the 
current  of  authorities  applicable  to  this  point* — See  them 
collated  in  Phil.  Ev.,  C.  &  H.  Notes,  pp.  669,  816,  984;  and 
2  Amer.  Leading  Cases,  by  Messrs,  Hare&  Wallace,  184-188. 
The  true  rule  is,  that  a  recovery  against  the  principal  cannot 
be  used  as  evidence  to  charge  the  surety,  except  in  cases 
where  the  contract  of  the  surety  can  "be  construed  into  an 
undertaking  to  be  bound  by  the  result  of  legal  proceedings 
against  the  principal;. and  we  apprehend,  when  the  judgment 
is  binding  on  the  surety  at  all,  it  is  conclusive,  and  not  merely 
prima-facie  evidence.  There  is,  in  our  opinion,  no  middle 
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ground.— 4  Ala.  Rep.  6$,.  per  Goldthwaite,  J.  The  surety  is 
either  a  party,  or  privy,  and  bound  by  the  judgment;  or  a 
stranger,  and  not  bound.  In  the  case  before  us,  he  falls 
within  the  second  category,  and  the  judgment  is  no  evidence 
to  ch arge  him .  >  , .,. ;  -  i_ 

In  another  aspect,  however,  the  judgment  may  properly  be 
received  in  'evidence.'  It  may  be  received  in  connection  with 
proof  that  it  was  rendered  for  the  same  defaults  of  Greene 
now  complained  of  in  this  suit,  and  that  it  has  been  paid  or 
discharged,  in  whole  or  in  part. 

"We  deem  it  unnecessary  to  discuss  the  other  points  raised 
in  argument,  as  they  may  not  arise  upon  another -trial,  .-i" 

for  the  errors  we  have  mentioned,  the  judgment  must  be 
reversed,  and  the  cause  remanded. 

>   <'.."<•',  '•         ;'  i  ..-/--       'V   ."-.«'  \   ..  *  -".  -. 

RICE,  C.  J. — The  foregoing  opinion,  except  the  4th  para- 
graph, was  prepared  by  Chief-Justice  Chilton  before  he  left 
the  bench.  The  only  material  change  we  have  made  in  the 
opinion  as  prepared  by 'him,  is  the  insertion  of  the  4th- 
paragraph  as  it  appears  above,  in  lieu  of  the  4th  paragraph 
as  prepared  by  him.  This  change  having  been  made,  -.we' 
adopt  the  foregoing  as  the  opinion  of  this  court. 

•*'.-     !V  .'".'.'••     .       '.-•    '.'  .    •;*•  .••    v      1  '..' .  -    '.'    ":       •'      <  .*«.-.  '   •     ' 
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[APPEAL  FBOK  DECREE  OP  DISTRIBUTION  OF  SEPARATES  ESTATE  OF  DECEASED  WIFE.] 

1.  When  husband,  as  distributee,  shares  in  separate  estate  of  deceased  wife. — On  the 
death  of  the  wife,  intestate,  her  surviving  husband  is  entitled,  under  the 
provisions  of  the  act  of  1850,  to  one  half  of  the  separate  estate  Secured  to 
her  under  that  act  or  the  act  of  1848 ;  but  he  takes  nothing  under  this 
statute  in  property  which  vested  in  the  wife,  by  bequest,  before  the  passage 
of  the  act  of  1848,  although  the  period  of  its  .distribution  did  not  arrive 
until  1854.  v-}^ 

.'•.*  I  •••..."  y.'-V''*..^1:'  •**  U'",  v. ..-". -••'•;';:  ••-•,-".  •  '•'<.'-"'•''  '.••  •«     ••:/;. 
APPEAL  from  the  Court  of  Probate  of  Dallas. 
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IN  the  matter  of  the  final  settlement  of  the  estate  of  Mrs. 
Ann  W.  Boaz,  deceased,  by  her  administrator,  P.  C.  Boaz,  who 
was  her  surviving  husband.  The  material  facts  of  the  case 
are  these  :  William  Hardy,  the  father  of  Mrs.  Boaz,  died  in 
1842,  in  this  State,  leaving  a  will,  of  which  the  ninth  clause 
was  as  follows  :  "  I  will  and  ordain,  that  the  residue  and 
remainder  of  my  estate,  after  my  youngest  daughter  becomes 
of  age,  or  marries,  shall  be  equally  divided  among  all  my 
children."  Mr.  and  Mrs.  Boaz  were  married,  in  1840,  in  this 
State ;  Mrs.  Boaz  died  in  November,  1852,  intestate,  and 
leaving  no  children  ;  and  letters  of  administration  on  her 
estate  were  granted  to  her  surviving  husband.  Amanda,  the 
youngest  daughter  of  said  testator,  attained  her  majority  in 
January,  1854  ;  in  the  fall  of  the  same  year,  a  division  of 
said  testator's  estate  was  had  according  to  the  terms  of  his 
will ;  and  said  Boaz,  as  administrator  of  his  wife,  received  her 
share  of  said  estate.  On  these  facts,  the  surviving  brothers 
and  sisters  of  the  intestate  claimed  the  entire  fund  in  the 
hands  of  the  administrator  for  distribution,  and  moved  the 
court  so  to  distribute  it ;  but  the  court  decreed,  that  the 
administrator,  as  husband  and  distributee,  was  entitled  to  one 
half  of  the  fund  ;  and  to  this  ruling  the  other  distributees 
excepted. 

PEGUES  &  DAWSON,  for  the  appellant. — 1.  The  interest  of 
Mrs.  Boaz,  under  the  residuary  clause  of  her  father's  will, 
vested  upon  his  death,  though  the  period  of  distribution  was 
postponed. — 1  Roper  on  Legacies,  376  ;  6  Porter,  21,  507  ; 
McClure  v.  McDonald,  6  Ala.  236  ;  McLemore  v.  McLemore, 
8  Ala.  688  ;  Farley  v.  Gilmer,  12  Ala.  140  ;  Savage  v.  Ben- 
ham,  17  Ala.  127;4  Vesey,400;  11  Wend.  259;  11  Yesey,  498. 

2.  This  legacy  not  having  been  reduced  to  possession  by 
the  husband  during  the  coverture,  no  property  vested  in  him 
as  husband.— 1  Roper,  129  ;  2  Kent,  134  ;  Clancy,  109  ; 
Bibb  v.  McKinley,  9  Porter,  642  ;  Anderson  v.  Jones,  10  Ala. 
422  ;  Vanderveer  v.  Alston,  16  Ala.  497  ;  Mayfield  v.  Clif- 
ton, 3  Stewart,  375  ;  Johnson  v.  Weir,  3  Stewart,  172  ; 
Hogan  v.  Bell,  4  S.  &  P.  310  ;  9  Porter,  636  ;  Lee  v.  Mat- 
thews, 10  Ala.  686  ;  Mason  v.  McNeil.  23  Ala.  201 ;  2  Call, 
447  ;  12  Vesey,  497. 
12 
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3.  The  several  acts  of  1846,  1848,  and  1850,  in  relation  to 
the  separate  estates  of  married  women,  are  not  applicable  to 
the  case,  because  they  cannot  retroact  upon  vested  rights. — 
Kidd  v.  Montague,  19  Ala.  619  ;  Randall  v.  Shrader,  20  Ala. 
338  ;  Manning  v.  Manning,  24  Ala.  386. 

BYRD  &  PARSONS,  contra. — It  is  admitted  that  the  husband's 
marital  rights  never  attached  to  this  property  ;  but  it  is 
insisted  that,  if  Mrs.  Boaz  had  lived  until  the  distribution  of 
her  father's  estate  under  the  residuary  clause  of  his  will,  she 
would  have  had  a  separate  estate  secured  to  her  under  the 
provisions  of  the  Code.  The  will  does  not  create  a  separate 
estate  in  her  ;  but  whenever  the  estates  comes  into  her  pos- 
session, or  into  the  possession  of  her  personal  representative 
after  her  death,  the  provisions  of  the  acts  of  1848  and  1850 
apply  to  it,  and  secure  it  to  her  as  her  separate  estate.  If 
this  be  so,  the  husband's  right  as  distributee  is  clear. — 
Cunningham  v.  Fontaine,  25  Ala.  644  ;  Gerald  and  Wife 
v.  McKenzie,  27  Ala.  166  ;  Willis  v.  Cadenhead,  28  Ala. 
The  distinction  between  this  case  and  Kidd  v.  Montague,  and 
other  cases  cited  for  the  appellants,  is  clear  :  here,  the  husband 
could  not  reduce  the  property  to  possession  during  coverture. 

RICE,  C.  J. — The  bill  of  exceptions  shows,  that  all  the 
property  in  the  hands  of  Peter  C.  Boaz,  as  the  administrator 
of  his  deceased  wife,  Ann  W.  Boaz,  and  for  distribution,  had 
been  received  by  him,  as  her  administrator,  from  the  executors 
of  the  will  of  her  deceased  father,  William  Hardy,  sr.,  under 
the  ninth  clause  of  said  will,  upon  a  final  settlement  of  his 
estate,  after  Amanda  F.  Hardy,  the  testator's  youngest  daug 
ter,  had  become  of  age. 

That  property  was  not  reduced  into  possession  by  the  said 
Peter,  as  husband,  during  the  life  of  his  said  wife  ;  and 
therefore  he  has  no  right  to  retain  or  have  any  part  of  it,  as 
his  own  individual  property,  unless  that  right  is  conferred  on 
him  by  the  8th  section  of  the  act  of  February  13th,  ,1850, 
entitled  "  an  act  to  alter  and  amend  an  act  securing  to  married 
women  their  separate  estates,  and  for  other  purposes,  approved 
March  1st,  1848."— Pamph.  Acts  of  1849-50,  pp.  63-65.  So 
much  of  that  section  as  is  applicable  to  this  case,  is  in  the 
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following  words  :  "  That  upon  the  death  of  any  woman  intest- 
ate, and  having  a  separate  estate  as  provided  by  the  first  section 
of  this  act,  or  of  the  act  to  which  this  is  an  amendment,  leaving 
a  husband  living,  such  husband  shall  be  entitled  to  one  half 
of  such  estate,  absolutely,  if  the  said  estate  be  personal,  and  for 
his  lifetime,  if  said  estate  be  real." 

The  first  section  of  that  act,  and  the  first  section  of  the  act 
to  which  it  is  an  amendment,  referred  to  in  the  8th  section 
above  copied,  are  in  words  and  substance  the  same,  and  read 
as  follows  :  "  That  if  any  woman,  before  and  at  the  time  of 
marriage,  shall  have  and  own  any  property,  or  estate,  whether 
the  same  be  real,  personal,  or  mixed,  in  possession,  remainder, 
or  reversion  ;  or,  if  any  such  estate  shall,  after  marriage,  by 
descent,  gift,  devise,  or  otherwise,  accrue  to  any  woman,  all 
such  estate  and  property  shall  be  taken,  held,  and  esteemed 
in  law,  as  the  separate  estate  of  such  woman,  and  for  her  sole 
and  separate  use,  notwithstanding  her  coverture  ;  and  no 
husband  shall,  by  his  marriage,  acquire  a  right  to  the  property 
which  his  wife  had  upon  his  marriage,  or  which  she  may  after 
acquire  by  descent,  gift,  devise,  or  otherwise,  except  as  is 
hereinafter  provided  for." 

The  only  estate  of  the  deceased  wife,  to  which  the  8th 
section  of  the  act  of  1850  gives  the  surviving  husband  any 
right,  is  a  separate  estate  secured  to  her  either  by  the  first 
section  of  that  act,  or  by  the  first  section  of  the  act  of  1848, 
and  owned  by  her  at  her  death  under  the  provisions  of  one 
of  those  acts. — Cunningham  v.  Fontaine,  25  Ala.  Rep.  644  ; 
"Willis  v.  Cadenhead,  28  Ala.  R.,  and  the  authorities  therein 
cited  ;  Henry  v.  Hickman,  22  Ala.  R.  685. 

It  does  not  appear  that  the  deceased  wife  of  the  said  Peter 
C .  Boaz,  at  the  time  of  her  death,  had  any  such  separate 
estate.  The  interest  which  accrued  to  her  under  the  9th 
clause  of  her  father's  will,  vested  in  her  at  his  death  in  1842, 
and  was  not  at  that  time  a  separate  estate,  either  by  the  com- 
mon law,  or  by  any  statute  then  of  force  in  this  State.  And 
as  that  interest  had  accrued  to  her  before  the  acts  of  1848 
and  1850  were  passed,  it  is  not  affected  by  their  provisions. 
Those  acts  have  no  retroactive  effect  upon  estates  which  had 
accrued  to,  and  vested  in  the  wife,  before  they  were  passed, 
but  operate  only  as  to  property  or  interests  which  accrued  to. 
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or  were  acquired  by  the  wife,  after  their  passage. — Kidd 
v.  Montague,  19  Ala.  R.  619  ;  Manning  v.  Manning,  24  Ala. 
Rep.  386  ;  Willis  v.  Cadenhead,  and  other  cases  cited  supra. 

Our  conclusion  is,  that  the  surviving  husband  (the  said 
Peter  C.  Boaz)  is  not  entitled,  under  the  8th  section  of  the 
act  of  1850,  or  under  any  other  law,  to  any  part  of  the  interest 
or  property  which  accrued  to  and  vested  in  his  deceased  wife 
under  the  9th  clause  of  her  father's  will  ;  and  that  as  she  died 
intestate,  leaving  no  child  nor  descendant  of  any  child,  but 
leaving  brothers  and  sisters,  her  brothers  and  sisters  are  her 
heirs-at-law,  and  entitled  as  such  to  have  her  said  interest  or 
property  distributed  among  them. — Clay's  Dig.  168,  §  2  ; 
ib.  191,  §  1. 

The  decree  of  the  probate  court,  being  in  conflict  with  the 
law  as  hereinabove  declared,  is  reversed,  and  the  cause 
remanded. 

STONE,  J.,  not  sitting. 


VAN  WAGNER  &  YEOMAN  vs.  CHAPMAN'S  ADM'R. 

[APPEAL  BY  PARTNERSHIP  CREDITORS  FROM  DECREE  OF  DISTRIBUTION  OF  INSOLVENT 
ESTATE  OF  DECEASED  PARTNER.] 

1.  Marshaling  assets  between  individual  and  partnership  creditors. — In  the  distribution 
of  the  separate  estate  of  a  deceased  partner,  which  has  been  decreed  insol- 
vent, the  partnership  creditors  will  be  postponed  to  the  individual  creditors, 
when  it  is  shown  that  the  surviving  partner  has  "  sued  upon  several  claims 
due  the  said  firm,  and  collected  the  money  upon  them  by  due  process  of 
law";  although  it  is  also  shown  that  they  have  obtained  judgments,  with 
return  of  no  property  found,  against  the  surviving  partner,  and  that  he  is 
insolvent. 

APPEAL  from  the  Probate  Court  of  Dallas. 

IN  the  matter  of  the  estate  of  Leroy  W.  Chapman,  deceased, 
which  was  regularly  declared  insolvent,  and  against  which 
the  appellants  and  others  filed  their  claims  as  creditors,  within 
the  time  allowed  by  law.  The  material  facts  shown  by  the 


JUNE  TERM,  1856.  173 

Van  Wagner  &  Yeoman  v.  Chapman's  Adm'r. 

bill  of  exceptions  are  as  follows  :  The  claims  filed  by  the 
appellants  were  debts  against  the  firm  of  L.  "W.  Chapman 
<fe  Co.,  of  which  the  decedent  was  a  partner.  On  these  claims, 
suits  were  instituted  against  the  surviving  partner  of  the 
firm,  judgments  rendered,  executions  issued  thereon,  and 
returned  'no  property  found.'  The  appellants  then  brought 
suit  against  the  administrator  of  the  decedent,  and  recovered 
judgments  against  him  ;  and  these  judgments,  on  the  plea  of 
insolvency  being  interposed,  were  certified  to  the  probate 
court,  and  no  objection  there  made  to  them.  "  It  was  proved, 
also,  that  the  surviving  partner  of  said  firm  of  L.  "W.  Chap- 
man &  Co.  had  sued  upon  several  claims  due  said  firm,  and 
collected  the  money  upon  them  by  due  process  of  law.  This 
was  the  only  proof  tending  to  show  that  there  ever  had  been 
a  joint  fund,  to  which  the  partnership  creditors  could  resort 
for  payment ;  but  there  was  no  proof  that  said  surviving 
partner,  at  the  present  time,  has  in  his  hands  a  joint  fund,  or 
assets,  to  which  the  partnership  creditors  can  resort  for  pay- 
ment. It  was  in  proof,  also,  that  said  surviving  partner  was 
insolvent  at  the  death  of  Chapman,  and  has  remained  so  to 
the  present  time  ;  that  he  had  been  sued,  as  surviving  partner 
of  said  firm,  on  claims  amounting  to  about  $2,000  ;  and  that 
executions  upon  them  had  been  returned  '  no  property.'" 

Upon  this  proof,  the  court  refused  to  allow  the  claims  of 
the  appellants,  as  partnership  creditors,  to  be  paid  pari  passu 
with  the  claims  of  the  individual  creditors,  but  decreed  that 
they  should  be  paid  out  of  the  residue  (if  any)  of  the  estate 
after  the  individual  creditors  had  been  paid  in  full  ;  and  to 
this  ruling  the  appellants  excepted,and  they  now  assign  it  as 
error. 

PEGUES  &  DAWSOX,  with  whom  was  WM.  M.  BYRD,  for 
appellants. 

RICE,  C.  J.— In  Smith  v.  Mallory,  24  Ala.  R.  628,  and  in 
Bridge  v.  McCullough's  Adm'r,  27  Ala.  R.  661,  this  court 
deliberately'approved  the  rule,  that  the  joint  creditors  shall 
be  first  paid  out  of  the  joint  estate,  and  the  separate  creditors 
shall  be  first  paid  out  of  the  separate  estate  of  each  partner  ; 
and  if  there  be  a  surplus  of  the  joint  estate,  besides  what  will 
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pay  the  joint  creditors,  the  same  shall  be  applied  to  pay  the 
separate  creditors  ;  and  if  there  be,  on  the  other  hand,  a 
surplus  of  the  separate  estate,  beyond  what  will  satisfy  the 
separate  creditors,  it  shall  go  to  supply  any  deficiency  that 
may  remain  as  to  the  joint  creditors.  That  general  rule  was 
held  to  embrace  and  govern  both  of  the  cases  above  cited, 
although  it  was  admitted  that  there  were  exceptions  to  the 
rule. 

In  the  present  case,  the  proof  shows  that  there  was  a  joint 
fund — that  the  surviving  partner  "  had  sued  upon  several 
claims  due  the  said  L.  W.  Chapman  &  Co.,  and  collected  the 
money  upon  them  by  due  process  of  law."  That  proof  being 
made,  it  is  very  clear,  that  the  insolvency  of  the  surviving 
partner,  the  suits  against  him,  and  the  return  of  no  property 
on  the  executions  issued  against  him,  do  not,  by  virtue  of  our 
Code  or  any  other  law,  exempt  the  case  of  the  joint  creditors 
(the  appellants)  from  the  operation  of  the  general  rule.  Their 
case,  as  presented  in  this  record,  does  not  fall  within  any  class 
of  exceptions  to  that  rule. — Collyer  on  Partn.  §§  928,  926  ; 
McCulloh  v.  Dashiel's  Adm'r,  1  Harris  &  Gill's  Rep.  96. 

There  is  no  error  in  the  decree  of  the  court  below,  and  it 
is  affirmed. 


MILLER  vs.  JONES'  ADM'R. 

LDETINUE  FOR  SLAVE  BY  ADMINISTRATOR  AGAINST  PURCHASER  AT  SHERIFF'S  SALE 
UNDER  ATTACHMENT  AGAINST  DISTRIBUTEE.] 

1.  Charge  of  court  construed  viith  reference  to  evidence. — Instructions  to  the  jury  must 
be  construed  in  connection  with  the  evidence  in  the  cause  ;  and  if  they  are 
correct  when  applied  to  the  evidence,  although  erroneous  as  a  universal 
proposition,  they  furnish  no  ground  for  a  reversal  of  the  judgment. 

2.  Conclusiveness  of  judicial  decisions. — The  correctness  of  a  decision  of  the  supreme 
court,  reversing  and  remanding  a  cause,  cannot  be  questioned,  either  in  the 
primary  court,  or  on  a  second  appeal. 

3.  Estoppel  against  setting  up  outstanding  title. — A  distributee  of  an  estate,  holding 
possession  of  a  slave  for  the  estate,  is  estopped  from  denying  the  right  of 
possession  to  be  in  that  estate  ;  his  declarations  to  that  effect,  made  while 
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in  possession  of  the  slave,  are  evidence  of  the  character  of  his  possession  ; 
and  a  purchaser  at  execution  sale  against  him  is  estopped,  as  against  the 
administrator  of  the  estate,  from  setting  up  title  in  a  third  person,  at  least 
without  connecting  himself  with  it. 

4.  Civil  Code  of  Louisiana,  as  to  heir's  title  to  succession,  construed. — By  the  laws  of 
Louisiana,  on  the  death  of  a  person  possessed  of  or  entitled  to  property, 
real  or  personal,  the  right  to  the  property  descends  to  his  heirs ;  but  the 
heir  is  not  obliged  to  accept  the  succession,  and  the  right  does  not  vest  (that 
is,  become  fixed  and  without  suspense)  in  him,  until  he  does  some  act 
accepting  the  succession. 

6.  Same,  as  to  sale  under  attachment  of  heir's  undivided  share  in  succession. — By  the 
laws  of  Louisiana,  an  heir's  undivided  share  in  the  succession  may  be  seized 
and  sold  under  attachment  or  execution ;  but  the  seizure  must  be  of  the 
whole  of  his  rights  in  the  succession,  subject  to  the  charges  with  which  they 
may  be  burdened,  and  the  seizure  and  sale  of  the  right  and  title  of  one  of 
several  heirs  to  a  specific  part  of  the  property  is  a  nullity. 

6.  Relevancy  of  record  as  evidence. — An  inventory,  made  pursuant  to  the  laws  of 
Louisiana,  on  the  petition  of  a  widow  to  be  allowed  to  renounce  the  commu- 
nity of  acquits  and  gains  between  her  and  her  late  h'usband,  including  no 
slaves,  and  stating  that  the  property  specified  was  shown  by  the  widow,  and 
that  no  other  property  was  shown,  is  not  admissible  evidence  for  the  pur- 
chaser of  a  slave  under  sheriff's  sale  against  a  distributee,  when  sued  by 
the  husband's  administrator. 

7.  Judgment  on  verdict  for  plaintiff. — In  detinue  for  a  slave,  if  the  jury  "  find  for 
the  plaintiff,  and  assess  the  damages"  at  a  specified  sum,  and  thereupon 
judgment  is  rendered  in  his  favor  for  the  damages  and  costs  only,  there  is 
nothing  iu  the  judgment  .of  which  the  defendant  can  complain. 

APPEAL  from  the  City  Court  of  Mobile. 
Tried  before, the  Hon.  ALEX.  McKiNSTRY. 

THIS  action  was  brought  by  the  administrator  of  Isaac 
Jones,  deceased,  against  Thomas  P.  Miller,  to  recover  a  cer- 
tain slave,  which  the  defendant  claimed  under  a  purchase  at 
sheriff's  sale  under  attachment  against  Mrs.  Julia  Canfield, 
who  was  a  daughter  of  plaintiff's  intestate.  The  principal 
facts  of  the  case  may  be  found  in  the  previous  report  of  it, 
26  Ala.  247  ;  while  the  additional  facts,  as  they  appear  in 
the  present  record,  are  as  follows  : 

The  defendant  offered  in  evidence  the  deposition  of  one 
Fishburn,  who  testified,  among  other  things,  that  he  resided 
in  Louisiana  at  the  time  of  the  death  of  Isaac  Jones,  and  in 
the  same  neighborhood  with  him,  and  was  a  notary  public  ; 
that  as  such  notary,  and  under  an  order  of  the  proper  court, 
he  made  an  inventory  of  the  estate  of  said  Jones  ;  and  that 
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a  correct  copy  of  said  inventory  is  attached  to  his  deposition. 
The  plaintiff  objected  to  so  much  of  this  answer  as  related  to 
the  inventory,  "on  the  ground  that  it  was  irrelevant  and 
incompetent."  "  The  defendant  stated,  that  he  offered  said 
answer  and  inventory,  not  only  to  show  that  said  Jones  had 
no  title  to  the  slave  sued  for,  but  also,  if  the  court  considered 
it  inadmissible  for  that  purpose,  to  show  that  Mrs.  Canfield, 
notwithstanding  her  assertion  that  she  held  the  slave  for  the 
estate  of  said  Jones,  did  not  in  reality  so  hold  said  slave. 
The  court  decided,  that  it  was  inadmissible  for  any  purpose, 
and  excluded  said  answer  and  inventory  from  the  jury  ;  to 
which  the  defendant  excepted." 

The  defendant  then  offered  in  evidence  a  transcript  from 
the  records  of  the  probate  court  of  the  parish  of  East  Feli- 
ciana,  Louisiana,  showing  the  proceedings  had  in  said  court, 
in  the  matter  of  the  succession  of  said  Isaac  Jones,  on  the 
petition  of  his  widow.  The  plaintiff  moved'  the  court  to 
exclude  from  the  jury  the  inventory  embraced  in  said  tran- 
script, and  the  motion  was  granted  ;  to  which  the  defendant 
excepted. 

This  inventory  is  described  in  the  opinion  of  the  court. 

The  court  charged  the  jury  as  follows :  "  That  if  they 
believed  from  the  evidence  that  Mrs.  Canfield  held  possession 
of  the  slave  for  the  estate  of  Isaac  Jones,  deceased,  her  pos- 
session was  the  plaintiff's  possession,  and  the  plaintiff  was 
entitled  to  recover  in  this  action  on  such  possession  ;  and  that 
Mrs.  Canfield's  declarations,  whilst  she  was  in  possession  of 
the  slave,  as  to  the  character  of  her  possession,  were  evidence, 
but  not  conclusive  evidence,  of  the  character  of  her  possession, 
the  weight  of  which  it  was  for  them  to  determine.  That  if 
Mrs.  Canfield  held  possession  of  the  slave  for  the  estate  of 
Jones,  the  right  of  possession  enured  to  the  plaintiff ;  and 
the  defendant  cannot,  in  this  action,  set  up  a  title  in  any  other 
person,  unless  he  connects  himself  with  it.  That  if  Mrs. 
Canfield  did  not  hold  the  slave  for  the  estate  of  Jones,  but 
the  possession  of  the  slave  was  her  own  possession,  the  defend- 
ant was  entitled  to  a  verdict.  That  if  Mrs.  Canfield  did  not, 
in  fact,  hold  possession  of  the  slave  for  the  estate  of  Jones, 
then  the  plaintiff  might  show  that  the  right  of  ownership  was 
in  the  estate  of  Jones,  and  in  himself  as  administrator,  and 
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might  recover  on  that  ground  in  this  action  ;  but  that  ground 
might  be  defeated,  by  the  defendant's  showing  a  better  title 
in  himself,  or  in  any  third  person.  That  it  was  material,  in 
this  point  of  view,  to  consider  what  were  the  laws  of  Louisiana 
applicable  to  the  case.  That  by  the  laws  of  Louisiana,  on 
the  death  of  a  person  possessed  of  or  entitled  to  property, 
real  or  personal,  the  right  to  the  property  descended  to  his 
heirs ;  but  the  heir  was  not  obliged  to  accept  the  succession, 
and  the  right  did  not  vest  in  the  heir,  until  he  did  some  act 
accepting  the  succession.  That  fifteen  years  continuous 
adverse  possession  of  a  slave,  in  Louisiana,  was  sufficient  to 
give  a  title  to  the  slave  to  such  possessor,  or  those  claiming 
under  him,  against  the  true  owner  ;  and  this  prescription 
would  run  against  a  vacant  succession." 

The  defendant  excepted  to  each  part  of  this  charge,  and 
then  requested  the  following  charges  : — 

"  1.  That  by  the  laws  of  Louisiana,  on  the  death  of  a  person 
in  that  State  intestate,  the  right  and  title  to  any  negroes  he 
owned  in  the  State  at  the  time  of  his  death  vested  in  his 
children,  if  any,  as  his  heirs-at-law  ;  and  if  the  jury  believe 
from  the  evidence  that  Isaac  Jones  was  domiciled  and  died  in 
Louisiana,  and  that  the  mother  of  the  slave  now  sued  for  was 
then  his  property  in  that  State,  and  that  this  slave  was  there 
soon  afterwards  born,  and  that  Mrs.  Canfield  was  one  of  the 
children  of  said  Jones,  the  title  vested  in  her  and  the  other 
children  of  Jones  ;  and  that  if  the  slave  was  afterwards 
brought  by  her  to  Alabama,  the  defendant  may  successfully 
defend  himself  in  this  suit,  by  showing  such  title  in  the  chil- 
dren of  Jones." 

"  2.  That  if  the  mother  of  said  slave  was  held  adversely 
to  the  heirs  of  said  Jones,  in  Louisiana,  for  a  certain  number 
of  years  after  his  death,  and  before  the  birth  of  said  slave  ; 
and  that  said  slave,  from  the  time  of  her  birth,  was  also  held 
adversely  ;  and  that  these  two  periods,  together,  amounted  to 
more  than  fifteen  years  adverse  possession  in  Louisiana,  in 
the  widow  of  said  Jones  and  those  claiming  under  her, — then 
such  adverse  possession  gave  her,  or  those  claiming  under  her, 
a  good  title  to  said  negro  in  Louisiana." 

"  3.  That  if  the  jury  believe  from  the  evidence  that  said 
slave,  after  the  prescription  of  fifteen  years  was  complete  in 
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Louisiana,  was  clandestinely  run  off  from  that  State,  from  the 
widow  of  said  Jones,  or  those  claiming  under  her,  and  was 
put  in  possession  of  Mrs.  Canfield  in  Mississippi,  and  was 
afterwards  brought  by  her  to  Alabama,  and  was  levied  on  and 
sold  as  her  property,  and  was  bought  by  the  defendant, — 
then  he  may  defend  himself,  in  this  suit,  by  showing  such 
outstanding  title  in  the  widow  or  those  claiming  under  her." 

"  4.  That  when  adverse  possession  is  proved  to  have  begun, 
the  law  presumes  that  it  continued ;  and  that  this  presumption 
can  only  be  rebutted  by  proof  that  it  had  stopped. 

"  5.  That  the  prescription  (or  limitation)  of  the  laws  of 
Louisiana  runs  against  a  vacant  succession  ;  that  is,  runs  from 
the  death  of  the  owner,  notwithstanding  there  is  no  adminis- 
tration on  his  estate." 

The  court  refused  the  first  charge  asked,  and  gave  the 
others,  but  with  this  qualification  :  "  That  if  Mrs.  Canfield 
held  possession  of  said  slave,  in  Alabama,  for  the  estate  of 
Jones,  and  not  for  herself,  the  plaintiff  was  entitled  to  recover 
on  such  possession  alone,  whether  the  true  title  was  shown  to 
be  in  him  or  not,  and  the  defendant  could  not  defeat  a  recov- 
ery, by  showing  title  in  the  widow  or  heirs  of  Jones,  or  in 
any  body  else";  to  which  qualification  the  defendant  excepted. 

The  jury  returned  the  following  verdict :  "  We,  the  jury, 
find  for  the  plaintiff,  and  assess  the  damages  at  $1286  66;" 
and  thereupon  the  court  rendered  judgment,  "  that  the  plain- 
tiff have  and  recover  of  the  defendant  thesaid  sumof  $1286  66, 
together  with  the  costs  in  this  behalf  expended." 

The  errors  now  assigned  are,  the  rulings  of  the  court  on 
the  evidence,  the  charge  given,  the  refusal  to  give  the  several 
charges  asked,  and  the  rendition  of  judgment  for  the  plaintiff. 

WM.  BOYLES  and  WM.  G.  JONES,  for  the  appellant,  made 
the  following  points  : — 1.  The  evidence  shows  that  the  heirs 
of  Jones,  after  his  death,  instituted  a  suit  in  Louisiana  for 
certain  slaves,  including  the  one  HOTT  in  controversy,  and  that 
this  suit  is  yet  pending.  By  that  action,  the  heirs  have 
accepted  the  succession  purely  and  simply  ;  and  hence,  under 
the  laws  of  that  State,  there  could  be  no  succession  to  admin- 
ister, and  no  letters  of  administration  could  properly  issue. 
The  unconditional  heir  becomes  the  immediate  owner  of  all 
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the  effects  of  the  deceased,  and  is  immediately  liable  for  all 
the  debts.  It  is  only  when  the  heir  does  not  accept  purely 
and  simply,  but  with  the  benefit  of  inventory,  that  letters  of 
administration  are  granted. — Civil  Code,  articles  866,  867, 
870,  873,  875,  882,  884,  898,  928,  929,  935,  936,  939,  982, 
1006,  1007,  1010,  1025  ;  12  Robinson's  R.  262.  It  follows 
that,  upon  the  death  of  Jones  in  Louisiana,  intestate,  the  title 
to  all  his  personal  estate  there  immediately  vested  in  his 
children,  of  whom  Mrs.  Canfield  was  one,  as  heirs,  and  con- 
tinued in  them  unless  they  formally  renounced  it.  To  show 
this  acceptance  of  the  succession,  or  to  vest  the  title  in  the 
heirs,  no  formal  act  was  necessary  ;  but,  if  such  an  act  was 
necessary,  their  suing  for  the  property,  or  Mrs.  Canfield's 
taking  possession  of  it,  was  an  act  of  unconditional  accept- 
ance. The  title  being  thus  vested  in  the  heirs  before  the 
property  was  brought  to  Alabama,  the  grant  of  letters  of 
administration  in  Mobile  vested  no  title  in  the  plaintiff,  and 
he  cannot  maintain  the  action. — 1  Stew.  429  ;  5  J.  J.  Mar. 
Rep.  459. 

2.  The  court  ought  to  have  admitted  the  inventories  offered. 
They  were  shown  to  have  been  made  by  the  court  which  had 
jurisdiction  of  the  succession  of  Jones,  and  in  the  manner 
prescribed  by  the  laws  of  Louisiana. 

3.  The  court  erred  in  refusing  the  first  charge  asked.    The 
defendant  claimed  as  a  purchaser  under  Mrs.  Canfield,  and 
showed  title  in  her  and  the  other  heirs  of  Jones.    The  former 
decision  shows  that  this  could  be  done.    As  Mrs.  Canfield 
was  one  of  the  heirs  of  Jones,  and  in  that  way  alone  could 
legally  claim  any  of  his  property,  the  presumption  is  that  she 
held  possession  under  that  title. — 19  La.  499. 

4.  The  effect  of  the  qualification  to  the  other  charges  asked 
was,  to  take  from  the  jury  the  evidence  which  tended  to  show 
title  in  Mrs.  Canfield. 

5.  The  action  being  detinue,  a  verdict  and  judgment  for 
damages  only  is  clearly  erroneous. — Cummings  v.  Tindall, 
4  S.   &  P.  357  ;   Brown  v.   Brown,   5   Ala.   508;  Haynes 
v.  Crutchfield,  7  Ala.  189  ;  Bell  v.  Pharr,  7  Ala.  807. 

JOHN  T.  TAYLOR,  contra. — 1.  The  defendant  below  set  up 
no  title  in  himself,  but  relied  on  the  outstanding  titles  of  the 
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widow  and  heirs  of  Jones.  If  Mrs.  Canfield  received  the 
possession  of  the  slave  for  the  estate  of  her  father,  and  held 
it  in  no  other  way,  publicly  admitting  the  fact,  she  would  be 
estopped,  as  against  the  administrator  of  Jones,  from  denying 
his  title  ;  and  the  defendant,  claiming  under  his  purchase  at 
sheriff's  sale  of  her  interest,  occupies  her  position. — 26  Ala. 
284  ;  23  Ala.  608,  788. 

2.  The  charges  of  the  court  on  the  law  of  Louisiana  were 
strictly  correct.— Civil  Code,  articles  907,  940,  972,  982, 
1005,  1006,  1034. 

3.  The  inventory  offered  was  entirely  irrelevant. 

4.  It  is  now  too-  late  for  the  defendant  to  complain  of  the 
informality  in  the  verdict  and  judgment. — 16  Peters,  321  ; 
4  Scammon,  200  ;  3  ib.  487  ;  21  Wendell,  19.     If,  however, 
the  objection  had  been  taken  in  time,  it  could  not  have  pre- 
vailed, because  the  injury  is  to  the  plaintiff  only,  and  not  to 
the  defendant. 

RICE,  C.  J. — The  charge  of  a  court  must  be  construed  in 
connection  with  the  evidence  in  the  cause  ;  and  if,  when 
applied  to  that  evidence,  it  is  correct,  although  as  a  universal 
proposition  it  may  be  erroneous,  it  furnishes  no  ground  for  a 
reversal  of  the  judgment. — McBride  v.  Thompson,  8  Ala. 
R.  650  ;  Berry  v.  Hardman,  12  Ala.  R.  604 ;  Lockwood 
v.  Nelson,  16  Ala.  R.  294.  Where  the  facts  are  clear  and 
undisputed,  the  court  may  give  the  law  of  the  case  as  appli- 
cable to  them,  without  hypothesis. — Williams  v.  Shackelford, 
16  Ala.  R.  318.  The  correctness  of  the  decision  made  by 
this  court,  in  reversing  a  judgment  and  remanding  a  cause,  is 
not  to  be  questioned  by  the  court  to  which  that  cause  is 
remanded,  nor  by  this  court  when  the  same  cause  is  again 
brought  here. — Price  v.  Price,  23  Ala.  R.  609  ;  Weaver 
v.  Weaver,  23  Ala.  Rep.  788. 

When  this  case  was  previously  in  this  court,  it  appeared, 
as  it  now  appears  in  the  present  record,  among  the  uncontro- 
verted  facts  of  the  case,  that  the  appellee  was  the  administrator 
of  the  estate  of  Jones  ;  that  the  appellant  claimed  the  slave 
in  controversy  through  Mrs.  Canfield  ;  that  the  mode  in 
which  he  claimed  to  have  obtained  her  right  to  the  slave,  was 
by  his  purchase  at  the  sheriff 's  sale,  on  the  24th  December, 
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1852,  under  an  order  of  court  made  under  the  attachment, 
sued  out  by  him  against  her,  and  levied  on  the  slave  whilst 
in  her  possession  ;  that  the  slave  had  been  in  possession  of  the 
appellant  ever  since  his  said  purchase ;  and  that  the  Civil 
Code  of  Louisiana  was  in  evidence  before  the  jury.  This 
court  then  decided,  (among  other  things,)  that  if  Mrs.  Can- 
field  "  actually  held  the  possession  of  the  slave  for  the  estate 
of  Jones,  she  would  be  estopped  from  denying  the  right  of 
possession  to  be  in  that  estate,  because  such  a  denial  would 
be  inconsistent  with  the  relation  she  occupied";  "  that  her 
declarations  to  that  effect,  while  in  possession  of  the  property, 
would  be  evidence  as  to  the  character  of  her  possession  ;  and 
that  "the  appellant,  claiming  through  her,  and  obtaining  her 
right  only,  could  not  set  up  a  title  in  a  third  person,  at  least 
without  connecting  himself  with  it." — See  this  case  reported 
in  26  Ala.  R.  247  ;  and  McCravey  v.  Remson,  19  Ala.  R.  430; 
Lowremore  v.  Berry,  19  Ala.  R.  130  ;  Traylor  v.  Marshall, 
11  Ala.  Rep.  458  ;  Carlysle  v.  Patterson,  3  Bibb,  93.  This 
court  then  decided,  also,  that  by  the  Civil  Code  of  Louisiana, 
"  slaves  without  title  cannot  be  prescribed,  except  by  a  pos- 
session of  fifteen  years." 

Upon  the  undisputed  facts  of  the  case,  we  think  the  former 
decision  of  this  court  in  this  cause,  and  the  other  cases  above 
cited,  justify  and  support  every  portion  of  the  main  charge  of 
the  court  below  complained  of  by  the  appellant,  except  the 
following  sentence  :  "  That  by  the  laws  of  Louisiana,  on  the 
death  of  a  person  possessed  of  or  entitled  to  property,  real 
or  personal,  the  right  to  the  property  descended  to  his  heirs: 
but  the  heir  was  not  obliged  to  accept  the  succession,  and  the 
right  did  not  vest  in  the  heir,  until  he  did  some  act  accepting 
the  succession." 

In  determining  whether  that  sentence  of  the  charge  can  be 
made  a  ground  for  a  reversal  of  the  judgment  rendered  in 
this  case,  it  becomes  necessary  to  look  into  the  Civil  Code  of 
Louisiana.  According  to  that  Code,  succession  signifies  the 
transmission  of  the  rights  and  obligations  of  the  deceased  to 
his  heirs. — Art.  867.  It  also  signifies  the  estate,  rights  and 
charges,  which  a  person  leaves  at  his  death. — Art.  868.  It 
not  only  includes  the  rights  and  obligations  of  the  deceased,  as 
they  exist  at  the  time  of  his  death,  but  all  that  have  accrued 
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thereto  since  the  opening  of  the  succession,  and  also  the  new 
charges  to  which  it  becomes  subject. — Art.  869.  And  it  signi- 
fies also  that  right  by  which  the  heir  can  take  possession  of 
the  estate  of  the  deceased,  such  as  it  may  be. — Art.  870. 

Article  940  of  that  Code  declares,  that  "  though  the  succes- 
sion be  acquired  by  the  heir  from  the  moment  of  the  death  of 
the  deceased,  his  right  is  in  suspense,  until  he  decide  whether 
he  accepts  or  rejects  it.  If  the  heir  accepts,  he  is  considered 
as  having  succeeded  to  the  deceased  from  the  moment  of  his 
death  ;  if  he  rejects  it,  he  is  considered  a*  never  having  received 
it."  Article  970  declares  that  "  no  one  can  be  compelled  to 
accept  a  succession,  in  whatever  manner  it  may  have  fallen  to 
him,  whether  by  testament  or  operation  of  law.  He  may, 
therefore,  accept  or  renounce  it."  Article  982  declares,  that 
"  the  simple  acceptance  may  be  either  express  or  tacit.  It  is 
express,  when  the  heir  assumes  the  quality  of  heir  in  an 
unqualified  manner,  in  some  authentic  or  private  instrument,  or 
in  some  judicial  proceeding.  It  is  tacit>  when  some  act  is  done 
by  the  heir,  which  necessarily  supposes  his  intention  to  accept, 
and  which  he  would  have  no  right  to  do  but  in  his  quality  of 
heir."  Article  983  is  in  these  words  :  "  By  the  word  '  act,' 
used  in  the  preceding  article,  is  understood  any  writing,  made 
with  the  intention  of  obliging  himself,  or  contracting  as  heir, 
and  not  a  simple  letter  or  note,  still  less  a  verbal  declaration,  in 
which  the  person  who  is  called  to  the  succession  may  have 
styled  himself  the  heir."  Article  984  is  in  these  words  :  "  It 
is  necessary  that  the  intention  should  be  united  to  the  fact,  in 
order  that  the  acceptance  be  inferred."  Article  990  provides 
that,  as  to  acts  which  may  be  differently  interpreted  accord- 
ing to  circumstances,  it  is  necessary  to  distinguish  acts  of 
property  from  acts  of  administration,  or  preservation,  &c.  ; 
and  that  the  time  when  these  acts  are  done,  must  also  be 
taken  into  consideration.  Article  991  declares,  that  "acts 
which  are  merely  conservatory,  and  the  object  of  which  is 
temporary,  such  as  superintendence  and  administration,  do 
not  amount  to  an  acceptance  of  the  inheritance,  unless  the 
title  and  quality  of  heir  should  be  therein  assumed."  Article 
988  shows  that  acts  of  property,  which  are  necessary  for  the 
preservation  of  the  thing,  do  not  necessarily  amount  to  an 
acceptance  of  the  succession.  Article  1006  provides  that 
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"  the  effect  of  the  simple  acceptance  of  the  inheritance, 
whether  express  or  tacit,  is  such  that,  when  made  by  an  heir 
of  age,  it  binds  him  to  the  payment  of  all  the  debts  of  the 
succession,  not  only  out  of  the  effects  which  have  fallen  to 
him  from  the  succession,  but  even  personally,  and  out  of  his 
own  property,  as  if  he  had  himself  contracted  the  debts,  or  as 
if  he  was  the  deceased  himself ;  unless,  before  acting  as  heir, 
he  make  a  true  and  faithful  inventory  of  the  effects  of  the 
succession,  as  here  above  established,  or  has  taken  the  benefit 
treated  of  hereafter." 

Our  opinion  is,  that  upon  the  evidence  in  this  case,  and  as 
between  the  parties  to  this  suit,  the  foregoing  articles  of  the 
Civil  Code  of  Louisiana  warranted  that  sentence  of  the  charge 
of  the  court  hereinabove  copied.  As  construed  by  us,  that 
portion  of  the  charge  asserts,  in  substance,  that  by  the  laws 
of  Louisiana,  "  no  one  can  be  compelled  to  accept  a  succes- 
sion"; and  that,  "though  the  succession  be  acquired  by  the 
heir  from  the  moment  of  the  death  of  the  deceased,  his  right 
is  not  vested  (that  is,  is  not  freed  from  a  state  of  suspension), 
but  is  ^n  suspense,  until  he  decides  whether  he  accepts  or 
rejects  it";  and  that  to  free  his  right  from  its  state  of  suspen- 
sion and  vest  (that  is,jix)  it  in  him  as  heir,  it  is  essential  that 
he  should  do  "  some  act  accepting  the  succession."  In  view 
of  the  whole  case,  we  think  the  jury  must  so  have  understood 
the  charge  ;  and,  thus  understood,  it  asserts  nothing  beyond 
what,  in  substance,  is  justified  by  the  articles  of  the  Civil 
Code  of  Louisiana  above  set  forth.  The  renunciation,  like 
the  acceptance,  when  made,  relates  back  to,  and  takes  effect 
from,  the  day  of  the  opening  of  the  succession. — Buard 
v.  Lemee,  12  Rob.  La.  Rep.  243.  The  right  to  reject  or  accept 
the  succession  may  be  vested  in  the  heir  by  mere  operation  of 
law.  But,  as  long  as  this  right  to  reject  or  accept  the  succes- 
sion exists  in  the  heir,  and  has  in  no  manner  been  determined 
by  any  act  of  ,the  heir,  there  is  no  accuracy  in  saying  the 
succession  is  vested  in  him  ;  for  it  is  a  contradiction  in  terms 
to  say  that  he  may  refuse  to  accept  what  the  law  has  already 
actually  vested  in  him. 

But  if  it  be  conceded,  that  there  was  error  in  the  sentence 
of  the  charge  now  under  consideration,  it  is  certain  that  the 
appellant  was  not  injured  by  that  error  ;  because,  under  the 
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facts  of  this  case,  it  was  entirely  immaterial  whether  the  heirs 
of  Jones  had  accepted  the  succession  or  not.  Conceding  that 
they  had  accepted  it,  yet  if  the  slave  in  controversy  was  the 
property  of  that  estate,  she  was  only  one  of  several  slaves 
belonging  to  it ;  and  Mrs.  Canfield  was  only  one  of  the 
several  heirs  of  that  estate,  and  the  slaves  and  property  of 
the  estate  were  wholly  undivided.  And  although,  under  the 
Civil  Code  of  Louisiana,  the  undivided  share  of  an  heir  in  a 
succession  may  be  seized  and  sold  under  attachment  or  execu- 
tion, yet  the  seizure  must  be  of  the  whole  of  his  rights  in  the 
succession,  subject  to  the  charges  with  which  they  may  be 
burdened  ;  so  that,  by  the  effect  of  the  sale,  they  would  be 
transferred  to  the  purchaser  with  all  the  obligations  of  the 
deceased  ;  and  the  seizure  and  sale  under  attachment  at  the 
suit  of  a  creditor,  of  the  right  and  title  of  one  of  several  heirs 
to  a  specific  part  of  the  property  inherited  by  him,  is,  accord- 
ing to  that  Code,  a  nullity. — Mays  v.  Stroud.  12  Rob.  La. 
Rep.  105. 

]f  the  first  charge  asked  by  the  appellant  had  been  given 
as  asked,  it  would  have  entitled  him  to  a  verdict,  although 
he  claimed  the  slave  in  controversy  through  Mrs.  Canfield, 
and  although  she  actually  held  the  possession  of  the  slave  for 
the  estate  of  Jones.  It  was,  therefore,  in  direct  conflict  with 
the  law  as  declared  in  this  very  case  when  it  was  formerly 
here,  and  with  the  law  as  hereinabove  declared  ;  and  was, 
for  that  reason,  properly  refused,  even  if  it  was  not  objection- 
able in  any  other  respect.  It  is  evident  that  it  excluded  from 
the  consideration  of  the  jury  the  important  question,  whether 
Mrs.  Canfield  held  the  slave  for  the  estate  of  Jones,  and 
asserted,  in  effect,  that  the  appellant,  upon  the  facts  embraced 
in  it,  was  entitled  to  a  verdict,  independent  of  that  question. 

Upon  the  undisputed  facts  of  the  case,  the  former  decision 
of  this  court  in  this  cause,  and  the  views  hereinabove  express- 
ed, we  have  no  hesitation  in  holding,  that  there  is  no  error 
which  did  or  could  injure  the  appellant,  in  the  explanation 
and  qualification  with  which  the  court  below  accompanied  the 
last  four  charges  given  at  the  request  of  the  appellant ;  it 
being  among  those  uncontroverted  facts,  that  the  appellant 
claimed  the  slave  through  Mrs.  Canfield,  and  there  being  a 
total  absence  of  any  evidence  tending  to  connect  him  with  any 
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outstanding  title  in  Mrs.  O'Donoghue  or  any  other  person.— 
See  Tray  lor  v.  Marshal,  11  Ala.  R.  458. 

In  the  consideration  of  the  question  of  the  admissibility  of 
the  inventory  offered  by  the  appellant  and  excluded  by  the 
court,  we  must  not  only  bear  in  mind  the  issue  before  the 
jury,  but  also  the  nature  of  that  inventory,  and  the  state  of 
facts  in  evidence  at  the  time  it  was  offered  and  excluded. — 
Lay  v.  Lawson,  23  Ala.  R.  377.    Especially  we  must  recollect 
that,  among  the  uncontroverted  facts  then  in  evidence,  was 
the  fact  that  the  appellant  claimed  the  slave  through  Mrs. 
Canfield,  by  his  aforesaid  purchase  at  sheriff  ;s  sale  under  his 
attachment  against  her  ;  that  there  was  no  evidence  whatever 
tending  to  show  that  he  had  any  connection  with  any  out- 
standing title  in  any  third  person  ;  and  that  in  offering  the 
inventory,  he  did  not  accompany  it  with  any  offer  to  adduce 
any  evidence  tending  to  connect  him  with  any  outstanding 
title.    Hence,  the  simple  question  is,  was  the  inventory,  under 
the  state  of  facts  in  evidence  at  the  time  it  was  offered  by  the 
appellant,  prima  facie  relevant,  or  prima  facie  irrelevant  for 
him.    It  does  not  appear  that  Mrs.  Canfield  or  the  appellee 
was  a  party  to  it ;  nor  that  either  of  them  had  any  notice  of 
it  until  after  the  commencement  of  the  present  suit,  or  any 
opportunity  to  contest  it.     It  purports  to  have  been  made 
under  an  authorization  from  the  parish  judge  of  the  parish  of 
East  Feliciana,  obtained  under  the  petition  of  the  widow  of 
Jones,  filed  for  the  purpose  of  allowing  her  to  renounce  the 
community  of  acquits  and  gains  between  her  and  her  husband, 
<fcc.    It  does  not  mention  any  slave ;  but,  after  mentioning 
several  articles  of  personal  property,  and  stating  that  the 
property  was  "  shown  by  Mary  Jones,  widow  of  the  deceased," 
it  proceeds  thus  :  "  and  there  bring  TM>  other  property  shown, 
the  inventory,  amounting  to  eighty-eight  dollars  eighty-seven 
and  a  half  cents,  was  closed  in  presence  of  the  witnesses 
aforesaid."     After  carefully  considering  the  argument  made 
for  the  appellant,  we  are  unable  to  discover  the  relevancy  of 
this  inventory ;  and  we  feel  bound  to  sustain  the  action  of 
the  court  below  in  excluding  it.    The  most  plausible  ground 
in  relation  to  it,  taken  by  the  appellant,  is,  that  it  was  admis- 
sible "'to  show  that  said  Isaac  Jones  had  no  title  to  the  negro 
sued  for."    But  this  ground  cannot  be  sustained,  for  it  is  well 
13 
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settled,  that  a  record  is  not  evidence  of  any  fact  which  can 
only  be  inferred  from  it  by  argument. — McCravey  v.  Remseu, 
19  Ala.  Rep.  430.  And  the  inventory  does  not  even  profess 
to  state  as  a  fact,  that  said  Isaac  Jones  owned  at  his  death  no 
other  property  than  was  therein  mentioned,  but  only  that  no 
other  property  was  shown  to  the  appraisers. 

The  counsel  for  the  appellant  assume,  in  their  argument, 
that  two  or  more  inventories  were  excluded  by  the  court 
below.  The  one  above  noticed  is  the  only  one  which  the 
record  shows  to  have  been  excluded  ;  and  as  that  was  proper- 
ly excluded,  of  course  there  could  be  no  error  in  excluding 
the  answer  of  the  witness  Fishburn,  so  far  as  it  related  to  it. 
l> In  such  a  suit  as  the  present,  the  appellate  jurisdiction  of 
this  court  is  confined  to  a  revision  of  the  rulings  and  action  of 
the  court  below,  and  does  not  extend  to  a  revision  of  the 
correctness  of  the  mere  results  which  the  jury  have  attained 
from  the  evidence  before  them.  If  no  error  exists  in  the 
rulings  and  action  of  the  court  below,  we  cannot  reverse  the 
judgment,  upon  the  mere  ground  that  the  verdict  was  not 
authorized  by  the  evidence,  and  that  the  damages  were 
excessive.  Nor  can  we  reverse  the  judgment,  upon  the  mere 
assumption,  not  sustained  by  the  record,  that  the  damages 
assessed  include  the  value  of  the  chattel  sued  for.  The  only 
remaining  inquiry,  therefore,  in  the  present  case,  is,  whether 
upon  the  defendant's  appeal,  the  mere  fact  that  the  jury  have 
not  found  the  value  of  the  chattel  sued  for,  but  have  only  said 
in  their  verdict,  "  we,  the  jury,  find  for  the  plaintiff,  and 
assess  the  damages  at  twelve  hundred  and  eighty-six  66-100 
dollars,"  disentitles  the  plaintiff  to  an  affirmance  of  the  judg- 
ment actually  rendered  ;  a  judgment  not  for  the  chattel,  nor 
for  its  value,  but  only  for  the  damages  assessed  by  the  jury, 
and  the  costs. 

The  general  rule  is  conceded,  that  the  verdict  for  the  plain- 
tiff, in  the  action  of  detinue,  should  ascertain  the  value  of  the 
chattel  sued  for,  as  well  as  the  damages  for  its  detention ; 
and  that  the  judgment  should  be  for  the  chattel,  or  for  its 
-value  if  it  cannot  be  had,  and  the  damages  for  its  detention, 
•and  costs.  But  the  sole  reason  for  requiring  the  value  of  the 
chattel  to  be  found,  which  the  defendant  can  be  permitted  to 
urge  as  the  foundation  of  any  right  in  him,  is,  that  he  may  by 
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paying  that  value  be  enabled  to  discharge  himself  from  the 
operation  of  a  distringas,  in  the  event  the  chattel  recovered 
is  incapable  of  being  produced.  It  is  only  for  his  protection, 
in  such  an  event,  that  he  has  any  right  to  insist  that  the  value 
of  the  chattel  recovered  should  be  found.  That  reason  does 
not  exist  in  such  a  case  as  the  present,  where  there  is  no 
recovery  of  the  chattel.  He  does  not  need  any  such  protec- 
tion in  such  a  case.  And  however  wise,  and  promotive  of 
good,  in  general,  the  rule  above  conceded  may  be  ;  yet,  the 
defendant  has  no  right  to  claim  that  it  shall  be  made  to 
operate  beyond  the  object  of  its  creation.  He  has  full  pro- 
tection in  the  conduct  of  the  plaintiff,  who  has  taken  judgment 
only  for  the  damages  and  costs:  who  in  this  court  insists  on 
an  affirmance,  and  who,  by  procuring  an  affirmance,  waives 
and  abandons  all  right  and  claim,  founded  on  said  verdict,  or 
existing  at  the  commencement  of  this  suit,  to  the  chattel  sued 
for,  and  elects  to  take  only  the  damages  assessed  and  costs. — 
Haynes  v.  Crutchfield,  7  Ala.  R.  189 ;  Bell  v.  Pharr,  7  Ala. 
R.  807.;  Buckner  v.  Haggin,  3  Monroe,  59. 

We  do  not  wish  to  be  understood  as  intimating,  that  the 
plaintiff  could  not  successfully  have  prosecuted  an  appeal  from 
the  judgment  of  the  court  below  in  this  case  ;  nor  that  the 
defendant  would  not  be  entitled  to  a  reversal,  on  this  his 
appeal,  if  the  judgment  had  been  rendered  in  favor  of  the 
plaintiff  for  the  chattel  sued  for.  But  we  do  decide,  that 
where  a  plaintiff  brings  detinue  for  one  chattel  only,  and  the 
jury  find  for  him,  and  assess  the  damages  at  a  specified  sum  ; 
and  thereupon  a  judgment  is  rendered  in  his  favor,  not  for 
the  chattel,  nor  for  its  value,  but  only  for  the  damages  assessed 
and  costs, — the  defendant,  on  appeal,  has  no  right  to  a  rever- 
sal of  the  judgment,  for  the  mere  omission  of  the  jury  to  find 
the  value  of  the  chattel.  Such  a  judgment  does  not,  and 
cannot,  injure  the  defendant :  and  even  if  it  be  erroneous, 
the  error  is  rather  beneficial  than  injurious  to  him — in  this, 
that  it  relieves  him  from  liability  to  the  plaintiff  for  the 
chattel  or  its  value,  and  leaves  him  liable  only  for  the  damages 
assessed  and  costs. — Alford  v.  Samuel,  8  Ala.  R.  95  ;  "Wilroy 
v.  Maxey,  9  Porter's  Rep.  410  ;  Elliott  v.  Gray,  6  Porter's 
Rep.  447  ;  Moore  v.  Coolidge,  1  Porter's  Rep.  280. 

The  appellant  shows  no  cause  for  reversal  of  the  judgment 
of  the  court  below,  and  it  must  be  affirmed. 
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UPSON  vs.  RAIFORD. 

v.-'  -  .  ••     i      '  .>-..-,       /'•    -••      -  •-  . 

[TROVER  AGAINST  SHERIFF  FOR  CONVERSION^  OF  SLAVES  CLAIMED  BY  PLAINTIFF 
UNDER  PURCHASE  FROM  DEFENDANT  IN  EXECUTION.] 

1.  Receipt  of  deceased  person,  admissibility  and  effect  as  evidence. — The  receipt  of  a 
person  since  deceased,  discharging  a  demand  due  to  him,  is  evidence  of  the 
payment,  and  of  the  person  by  whom  the  payment  was  made.  . , 

2.  Of  contradicting  a  party's  own  witness. — Although  a  party  is  not  allowed  to 
discredit  his  own  witness,  he  is  not  precluded  from  giving  evidence  which 
varies  from  the  testimony  of  his  witness. 

3.  General  objection  to  evidence. — A  general  objection  to  evidence,  of  which  apart 
is  legal,  may  be  overruled. 

4  Declarations  explanatory  of  possession.— The  declarations  of  a  person  in  posses- 
sion of  slaves,  to  the  effect  that  they  belong  to  him,  are  competent  evidence 
>    for  the  purpose  of  explaining  his  possession. 

5.  Charge  withdrawing  evidence  from  jury. — -A  charge  which  has'  the  effect  of  with- 
drawing from  the  consideration  of  the  jury  testimony  which  tends,  even 
slightly,  to  sustain  either  the  plaintiff's  case  or  the  defense,  is  erroneous. 

6.  Construction  of  charges. — While  the  charge  of  the  court  to  the  jury  must  be 
construed  with  reference  to  the  proof,  it  would  be  improper  for  the  appellate 
court  to  undertake  to  determine  the  weight  of  the  evidence,  and  to  construe 
the  charge  upon  the  hypothesis  that  the  preponderance  of  conflicting 

.;  •'.  evidence  was  on  one  side  or  the  other. 

7.  Vendor's  retention  of  possession,  after  absolute  sale,  explained  by  contract  of  hiring.— 
The  retention  of  possession  by  the  vendor  of  a  slave,  after  an  absolute  sale, 

.may.be  explained  by  proof  of  a  bona-jide  hiring,  the  consideration  of  which 
was  paidv.  -,;'«, 

8.  Consideration  of  such  contract^—  The   retention  of  possession  by  the  vendor 
under  a  contract  of  hiring,  the  consideration  of  which  was  the  board  and 
clothing  of  the  slaves,  though  a  suspicious  circumstance,  may  consist  with 
fairness  and  honesty  ;  and  the  fact  that  the  keeping  of  them  was  expensive 
'to  him,  would  not,  of  itself,  authorize  the  court  to  assume  that  the  hiring 
was  simulated  and  unreal. 

9.  Statute  of  fraudsasto  threeyears  possession  of  property. — A  possession,  of  slaves 
under  a  bona-fide  contract  of  hiring,  for  valuable  consideration,  is  not  within 
the  second  section  of  the  statute  of  frauds ;  and  it  makes  no .  difference,  in 
fegal  effect,  whether  the  hiring  is  at  will,  from  year  to  year,  or  for  a  definite 
period. 

10.  Wltat  is  possession  upon  valuable  consideration. — If  the  vendor  of  a  family  of 
slaves  retains  possession  of  them,  after  an  absolute  sale,  under  a  bona-fide 
contract  of  hiring,  the  consideration  of  which  is  their  board  and  clothing, 
this  would  be  a  possession  upon  valuable  consideration,  if  the  chief  value 
of  the  property  was  its  prospective  growth  and  improvement,  and  the  board 
and  clothing  of  the  slaves  was  a  fair  equivalent  for  such  services  us  they 
could  render. 
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11.   When  fraud  is  question  of  law  or  of  fad.— Although  fraud  vel  non,  when  the 
facts  are  clear  and  undisputed,  is  a  pure  question  of  law  for  the  determma- 
tion  of  the  court ;  yet,  where  there  is  any  conflict  in  the  evidence,  or  where  r 
the  facts  are  not  clear  and  indisputable,  the  question  should  be  left  to  the 
decision  of  the  juryk 

APPEAL  from  the  Circuit  Court  of  Perry. 
Tried  before  the  Hon.  ROBERT  DOUGHERTY. 

THIS  action  was  brought  by  Edwin  Upson  against  Philip 
B.  Raiford,  to  recover  damages  for  the  defendant's  alleged 
conversion  of  certain  slaves,  to-wit,  a  woman  named  Minerva, 
and  her  three  children  ;  and  was  commenced  in  April,  1851. 
The  plaintiff  claimed  the  slaves  by  purchase  from  his  brother, 
Lauren  Upson,  in  1845;  while  the  defendant,  as  sheriff  of 
said  county,  levied  sundry  executions  on  them,  in  1850,  as  the 
property  of  said  Lauren  Upson, — said  executions  being  issued 
on  judgments  rendered  against  said  Lauren  Upson  in  1849 
and  1850. 

The  material  facts  of  the  case,  as  disclosed  by  the  bill  of 
exceptions,  may  be  thus  stated.  The  plaintiff  proved  his 
purchase  of  the  slaves  by  the  deposition  of  said  Lauren 
Upson,  who  testified,  in  substance,  that  the  slaves  were  sold 
under  an  order  of  the  chancery  court  prior  to  1843.  and  were 
purchased  by  E.  F.  King  ;  that  they  were  in  his  (L.  Upson's) 
possession  at  the  time  of  the  sale,  and  he  immediately  after- 
wards hired  them  from  King  in  consideration  of  furnishing 
them  with  board  and  clothing  ;  that  in  1844  he  purchased 
them  from  King,  at  the  price  of  $526  67,  of  which  sum  he 
paid  $200  in  cash,  and  gave  his  note  for  the  balance,  with 
Edwin  Upson  as  surety,  from  whom  also  he  borrowed  the 
$200  ;  that  when  the  note  fell  due,  finding  himself  unable  to 
pay  it,  and  King  refusing  to  take  them  back,  he  proposed 
to  sell  the  negroes  to  Edwin  Upson  ;  that  Edwin  Upson 
reluctantly  consented  to  .take  them  at  $450,  and  the  contract 
was  consummated  at  that  price  ;  that  the  purchase  money  was 
paid  at  the  time,  and  a  bill  of  sale  executed  for  the  slaves, 
which  is  exhibited  with  his  deposition  ;  that  this  took  place 
on  the  10th  May,  1845  ;  that  he  immediately  hired  the  slaves 
from  his  brother, agreeing  to  furnish  their  board  and  clothing, 
and  they  remained  in  his  possession  under  the  contract  until 
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they  were  levied  on  by  the  defendant;  that  Minerva  was 
almost  blind  with  a  scrofulous  affection,  and  was  able  to  do 
but  very  little  work,  and  some  of  her  children  also  exhibited 
symptoms  of  scrofula  ;  and  that  the  slaves,  during  all  the 
time  of  his  possession,  with  the  exception  of  two  years,  "  were 
a  bill  of  expense"  to  him. 

The  plaintiff  produced  and  proved  Lauren  Upson's  said 
note  to  King,  for  the  balance  of  the  purchase  money  of  the 
slaves,  on  which  a  credit  of  $11  was  entered  as  of  the  23d 
April,  1844,  and  also  a  receipt,  signed  by  said  King,  in  these 
words  :  "  Rec'd  the  balance  of  the  within  note  from  Edwin 
Upson,  July  14,  1845."  After  proving  King's  death,  and  his 
signature  to  this  receipt,  the  plaintiff  offered  to  read  it  to  the 
jury,  "  to  show  that  he  had  paid  said  King  a  part  of  the 
purchase  money";  but  the  court  excluded  it,  and  the  plaintiff 
excepted. 

To  show  that  the  plaintiff's  alleged  purchase  was  fraudu- 
lent, the  defendant  proved  that  Lauren  Upson  was  then 
insolvent ;  and  the  court  allowed  him  to  prove  a  declaration 
of  said  Lauren  Upson,  made  after  said  alleged  sale,  and  while 
he  was  in  possession  of  the  slaves,  "  in  substance  as  follows  : 
'  That  said  slaves  belonged  to  him,  but  that  he  had  made  a 
bill  of  sale  of  them  to  the  plaintiff  to  avoid  paying  his  debts.' " 
To  the  admission  of  this  declaration  the  plaintiff  excepted. 
v „  "  The  court  charged  the  jury,  amongst  other  things, — 

u  1.  That  if  it  was  understood,  at  the  time  of  the  contract 
of  sale  between  Lauren  Upson  and  plaintiff,  and  was  a  part 
of  the  consideration  of  said  contract,  that  Lauren  Upson 
should  retain  possession  of  the  slaves  under  a  contract  of 
hiring,  and  there  was  no  change  of  possession  when  the  sale 
was  made, — then  the  transaction  would  be  fraudulent  in  law, 
and  they  must  find  for  the  defendant. 

"  2.  That  if  the  property  sued  for  remained  in  the  posses- 
sion of  Lauren  Upson,  from  the  time  of  the  sale  to  the  time 
of  the  levy,  this  retention  of  possession  by  him  was  not,  in  law, 
sufficiently  explained  by  the  evidence  tending  to  show  that 
he  was  to  keep  said  slaves  for  their  board  and  clothing,  if  the 
keeping  of  said  slaves  was  expensive  to  him,  and  if  it  was 
understood  at  the  time  of  the  sale  that  he  was  to  keep  them." 
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The  plaintiff  excepted  to  these  charges  ;  and  he  now  assigns 
them  for  error,  with  the  rulings  of  the  court  on  the  evidence. 

WM.  M.  BROOKS,  for  the  appellant. — 1.  The  receipt  of 
Kingj  endorsed  on  the  note,  was  competent  evidence,  and 
should  have  been  admitted. — Harrison  v.  Harrison,  9  Ala.  73; 
Dubose  v.  Young  &  McDowell,  14  Ala.  139. 

2.  The  declarations  of  L.  Upson,  "  that  the  slaves  belonged 
to  him,  and  that  the  bill  of  sale  was  made  to  avoid  paying 
his  debts,"  were  not  admissible  for  the  purpose  of  explaining 
his  possession.     They  made  no  reference  to  the  possession, 
and  are  not  necessarily  connected  with  it ;  but  they  tend  to 
show  title  in  him,  and  fraud  in  the  sale,  and  therefore  should 
not  have  been  admitted  as  explanatory  of  his  possession. — 
Thompson  v.  Mawhinney,  17  Ala.  367  ;  Nelson  v.  Iverson, 
ib.  218  ;  Abney  v.  Kingsland,  10  ib.  358  ;  McBride  v.  Thomp- 
son, 8  ib.  650  ;  Weaver  v.  Yeatman,  15  ib.  539.     Nor  are 
these  declarations  admissible  upon  the  idea  of  a  fraudulent 
combination  ;  for  they  are  "  narrative  of  a  past  occurrence," 
and  not  "concomitant  with  the  principal  act." — 1   Green. 
Ev.  §  110.    As  between  the  vendee  and  the  execution  creditor 
of  the  vendor,  the  declarations  of  the  vendor  should  not  be 
admitted  in  evidence,  when  there  is  no  fraudulent'combination, 
unless  in  disparagement  of  his  own  title. 

3.  The  creditor,  in  whose  favor  a  sale  is  held  to  be  fraud- 
ulent, should  be  a  creditor  at  the  time  of  the  sale,  unless  there 
be  fraud  in  fact.    In  this  case,  the  sale  was  in  1845,  the 
declarations  of  the  vendor  in  1846,  and  the  debts  of  the 
creditors  accrued  in  1849. 

4.  The  first  charge  of  the  court  is  erroneous,  because,  in 
the  first  place,  it  invaded  the  province  of  the  jury  ;  and  for 
the  further  reason,  that  it  assumed  that  the  sale  would  be 
fraudulent,  if  it  was  a  part  of  the  contract  that  Lauren  Upsou 
should  retain  the  possession  of  the  slaves  under  a  contract  of 
hire,  whereas  the  agreement  to  hire,  instead  of  invalidating 
the  sale,  removes  in  fact  the  presumption  of  law  arising  from 
the  vendor's  continued  possession  after  an  absolute  sale. — 
Henderson  v.  Mabry,  13  Ala.  713  ;  Millard's  Adm'rs  v.  Hall, 
24  Altu  209. 

5.  The  second  charge  was  also  erroneous.    It  assumes,  1st, 
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that  the  sale  was  absolute  ;  2d,  that  the  vendor's  possession 
was  not  explained  by  the  contract  to  keep  the  slaves  for  their 
board  and  clothing  ;  3d,  that  if  it  was  understood  by  the 
contract  that  the  vendor  was  to  keep  the  slaves,  and  if  the 
keeping  of  them  was  expensive  to  him,  the  vendor's  possession 
was  unexplained.  That  the  keeping  of  the  slaves  was  expens- 
ive to  the  vendor,  would  rather  tend  to  show  that  the  sale 
was  fair.  It  being  shown  that  the  slaves  were  hired  to  the 
vendor,  and  the  presumption  of  fraud  arising  from  his  contin- 
ued possession  being  thus  rebutted,  it  can  make  no  difference, 
in  principle,  whether  the  hire  was  to  be  paid  in  money,  or  in 
the  boarding  and  clothing  of  the  slaves.  It  is  not  pretended 
that  the  vendor  did  not  pay  enough  for  the  hire  of  the  slaves, 
but  the  objection  is  that  the  board  and  clothing  was  too 
much — that  they  were  expensive  to  him.  If  a  vendor  should 
agree  to  pay  $150  for  the  hire  of  a  slave  just  sold  by  him,  it 
surely  could  not  be  said  that  the  transaction  was  illegal,  or 
that  his  possession  was  not  sufficiently  explained,  because  he 
paid  $50  more  than  the  hire  was  worth. 

1.  W.   GARROTT,  contra. — 1.  There  was  no  error  in  the 
exclusion  of  the  receipt,  because  it  was  irrelevant.    It  bears 
date  the  14th  July,  1845  ;  while  the  trade  between  Lauren 
and  Edwin  Upson,  according  to  the  testimony  of  the  former, 
took  place  on  the  10th  May  previous,  and  the  purchase  money 
was  then  paid.     It  was  also  objectionable,  because  it  contra- 
dicted the  plaintiff's  own  witness  on  this  point ;  which  is  not 
allowable. 

2.  The  declarations  of  Lauren  Upson,  which  were  objected 
to,  were,  at  least  in  part,  competent  evidence,  as  explanatory 
of  his  possession. — Borland  v.  Mayo,  8  Ala.  104  ;  McBride 
v.  Thompson  ib.  650  ;  Darling  v.  Bryant  &  Walker,  17  ib.  10; 
Nelson  v.  Iverson,  ib.  216  ;    Hadden   v.   Powell,  ib.  314  ; 
Mobley  v.  Bilberry,  ib.  428 ;  Nelson  v.   Iverson,  24  ib.  9. 
Conceding,  then,  that  a  portion  of  the  evidence  was  inadmis- 
sible, the  court  did  not  err  in  overruling  the  objection,  which 
was  general. — Gibson   v.   Hatchett  &   Bro.,  24  Ala.  201  ; 
Murrah  v.  Branch  Bank,  20  Ala,  392  ;  Martin  v.  Hardesty, 
27  Ala.  458  ;  Thomas  v.  Henderson,  27  Ala.  523. 

3.  A  reference  to  the  facts  of  the  case   will  show   the 
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correctness  of  the  first  charge  of  the  court.  Lauren  Upson, 
the  defendant  in  execution,  was  insolvent;  and  his  brother,  the 
plaintiff,  lived  in  Eutaw,  forty  miles  distant  from  his  residence. 
In  a  private  room,  no  one  being  present,  Lauren  sells  to  his 
brother  five  negroes,  for  $450  ;  and  it  is  at  the  same  time 
agreed  that  Lauren  shall  retain  the  possession,  in  considera- 
tion of  his  boarding  and  clothing  the  slaves.  Under  this 
agreement,  Lauren  retained  the  possession  of  the  slaves,  from 
the  time  of  the  alleged  sale  in  1845,  until  they  were  levied  on. 
Will  the  law  tolerate  such  a  transaction  ?  Who  could  know, 
under  such  circumstances,  that  the  slaves  belonged  to  Edwin 
Upson  ?  That  possession,  under  such  circumstances,  is  prima 
facie  fraudulent,  is  shown  by  the  following  authorities  : 
P.  &  M.  Bank  of  Mobile  v.  Borland,  5  Ala.  531,  547  ; 
Borland  v.  Walker,  7  Ala.  269,  279  ;  Mauldin  &  Terrell 
v.  Mitchell,  14  Ala.  814 ;  Sturdevant  v.  Ballard,  9  Johns. 
343  ;  Hanford  v.  Archer,  4  Hill,  271  ;  White  v.  Cole, 
24  Wendell,  116  ;  Driver  y.  McLaughlin,  2  Wendell,  576  J 
Collins  v.  Brush,  9  tf.  198. 

4.  Lauren  Upson's  continued  possession  was  wholly  incon- 
sistent with  his  alleged  absolute  sale  to  Edwin.     There  are 
no  circumstances  shown,  which,  in  law,  explain  this  continuous 
possession,  for  so  many  years.    That  Lauren  Upson,  himself 
insolvent,  should  have  been  keeping  a  lot  of  negroes  for  so 
many  years,  for  his  brother,  when  (in  his  own  language)  they 
were  "a  bill  of  expense  to  him,"  is  certainly  contrary  to  the 
ordinary  course  of  dealing  in  business  matters.     The  authori- 
ties above  cited  fully  show  that  the  possession  is  not  explained. 

5.  An  attaching  creditor  is  a  purchaser,  and  his  rights  are 
superior  to  one  who,  having  bought,  suffers  the  property  to 
remain  in  the  vendor's  possession  ;  no  notice  of  the  sale  being 
shown. — Coffin  v.  Ray,  1  Metcalf,  212  ;  Shumway  v.  Rutter, 
7  Pick.  58  ;  Lanfear  v.  Sumner,  17  Mass.  110. 

6.  Lauren  Upson's  continuous  and  uninterrupted  possession 
for  more  than  three  years  made  the  property  liable  for  his 
debts.— Myers  v.  Peck's  Adm'r,  2  Ala.  649  ;  Oden  v.  Stub- 
blefield,  4  Ala.  40  ;  same  case,  9  Ala.  651  ;  Melloy  v.  Odom, 
20  Ala.  502  ;  Knight  v.  Bell,  22  Ala.  198.    Even  a  demand, 
receipt,  and  re-delivery,  in  private,  are  not  sufficient  to  prevent 
the  loanee's  possession  from  operating  in  favor  of  his  creditors. 
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2  Ala.  657  ;  5  Munf.  305.  A  contract  to  pay  hire,  after 
possession  is  acquired  and  the  statute  has  commenced  to  run, 
does  not  affect  the  statute,  and  the  property  becomes  subject 
to  the  debts  of  the  possessor. — Bank  v.  Croft,  6  Ala.  622. 

WALKER,  J. — It  is  a  well-established  doctrine  of  the  law, 
that  the  entry  by  a  person  of  a  receipt,  discharging  a  demand 
due  to  him,  is,  after  his  death,  evidence  of  the  payment,  and 
of  the  person  who  made  the  payment. — Harrison  v.  Harrison, 
9  Ala.  73  ;  Cowen  &  Hill's  Notes  to  Phillipps  on  Evidence, 
3d  edition,  part  I,  p.  258,  note  193  ;  also,  Goodgame  v.  Cole, 
12  Ala.  77  ;  Dubose  v.  Young  &  McDowell,  14  Ala.  139. 
The  evidence  offered,  and  rejected  by  the  court,  clearly  comes 
within  the  rule.  It  was  not  irrelevant,  but  contributed  to 
show  a  compliance,  on  the  part  of  the  appellant,  with  one  of 
the  terms  of  his  purchase  from  Lauren  Upson,  to  the  effect 
that  he  should  pay  off  the  note  of  King.  The  fact  that  the 
receipt  was  opposed  to  the  statement  of  Lauren  Upson,  that 
King's  note  was  discharged,  at  the  time  of  the  purchase,  by 
the  appellant  handing  the  money  to  the  witness,  and  the  latter 
handing  it  to  King,  does  not  affect  its  admissibility.  While 
it  is  not  permissible  for  a  party  to  discredit  his  own  witness, 
there  is  no  rule  of  law  which  precludes  him  from  giving 
evidence  varying  from  the  testimony  of  a  witness  introduced 
by  him. 

The  declarations  of  Lauren  Upson,  given  in  evidence  by 
the  appellee,  were  made  while  he  was  in  possession  of  the 
slaves,  and  were,  in  substance,  that  the  slaves  belonged  to 
him,  but  that  he  had  made  a  bill  of  sale  of  them  to  the  plain- 
tiff to  avoid  paying  his  debts.  If  any  portion  of  this  evidence 
was  legal,  we  cannot  say  that  the  court  erred  in  overruling 
the  objection  to  it ;  because  the  objection  was  general.  That 
part  of  the  evidence  which  consists  of  the  declarant's  state- 
ment that  the  property  belonged  to  him,  he  being  at  the  time 
in  possession,  was  certainly  admissible,  for  the  purpose  of 
explaining  his  possession.  This  identical  point,  having  been 
repeatedly  decided  by  this  court,  must  be  regarded  as  now 
settled.— Martin  v.  Hardesty,  27  Ala.  460  ;  Thomas  v.  Hen- 
derson, 27  Ala.  530  ;  Thomas  v.  DeGraffenreid,  27  Ala.  650; 
Nelson  v.  Iverson,  24  Ala.  16  ;  same  case,  19  Ala.  95  ;  same 
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case,  17  Ala.  222;  Perry  v.  Graham,  18  Ala.  825  ;  Darling 
v.  Bryant  &  Walker,  17  Ala.  12  ;  Mobley  v.  Bilberry, 
17  Ala.  428. 

A  charge  which  has  the  effect  of  withdrawing  from  the 
consideration  of  the  jury  testimony  which  tends,  even  slightly, 
to  sustain  the  plaintiff's  case  or  the  defendant's  defense,  is 
erroneous. — Holmes  v.  The  State,  23  Ala.  23  ;  Reese  v.  Beck, 
25  Ala.  659  ;  Edgar  v.  McArn,  22  Ala.  813  ;  Pritchett 
v.  Munroe,  22  Ala.  501.  While  the  charge  of  the  court  must 
be  construed  in  reference  to  the  proof,  it  would  be  improper 
for  this  court  to  undertake  to  determine  the  weight  of 
evidence,  and  to  construe  the  charge  upon  the  hypothesis  that 
the  preponderance  of  conflicting  evidence  was  on  one  side  or 
the  other.— Dill  v.  Camp,  22  Ala.  261.  Therefore,  in  deter- 
mining upon  the  charge  given,  it  is  our  province  to  inquire 
as  to  the  tendencies,  and  not  as  to  the  weight  or  credibility 
of  the  proof. 

We  cannot  say,  after  a  careful  examination,  that  there  was 
no  proof  conducing  to  show  a  bona-Jide  hiring  by  the  plaintiff 
to  Lauren  Upson,  for  an  adequate  consideration.  It  should 
have  been  left  to  the  jury  to  determine  the  effect  of  the 
evidence  on  that  subject.  The  first  charge  of  the  court 
assumes  that,  notwithstanding  the  possession  of  the  slaves 
was  retained  by  Lauren  Upson  upon  a  contract  of  hire,  the 
conveyance  to  the  plaintiff  would  be  fraudulent  in  law.  If 
this  charge  was  given  upon  the  assumption  that  there  was  no 
evidence  conducing  to  show  the  bona  fides  of  the  hiring  and 
the  adequacy  of  the  consideration,  it  is  erroneous,  for  the 
reasons  already  stated.  If  it  was  given  upon  the  supposition 
that  the  retention  of  possession  by  the  vendor,  after  an  abso- 
lute sale,  could  not  be  explained  by  proof  of  a  bona-fde  hiring, 
the  consideration  of  which  was  paid,  it  was  still  improper. 
It  is  undoubtedly  the  law,  that  such  a  hiring  would  be  a 
sufficient  explanation  to  remove  the  presumption  of  fraud 
from  the  inconsistency  of  a  continued  possession  after  an 
absolute  sale. — Planters'  &  Merchants'  Bank  v.  Borland, 
5  Ala.  548  ;  Borland  v.  Walker,  7  Ala.  278  ;  Millard  v.  Hall, 
24  Ala.  209  ;  Maulden  v.  Terrell  &  Mitchell,  14  Ala.  814. 

The  second  charge  given  can  only  be  correct,  upon  the 
supposition  that  a  contract,  made  at  the  time  of  the  sale,  by 
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which  the  vendor  was  to  pay  the  hire  in  the  board  and  clothing 
of  the  slaves,  would  not  be  a  sufficient  explanation,  if  it  were 
expensive  to  the  vendor,  although  the  board  and  clothing 
might  be  a  fair  compensation  for  the  use  of  the  slaves,  and 
the  hiring  might  be  bona  fide.  The  court  could  not,  in  this 
case,  assume  that  there  was  no  proof  conducing  to  show  that 
a  hiring  for  the  board  and  clothing  of  the  slaves  was  not 
upon  a  fair  consideration  and  bona  fide.  The  fact  that  the 
keeping  of  the  slaves  was  expensive  to  the  vendor,  would  not, 
of  itself,  be  sufficient  to  authorize  the  court  to  assume  in  the 
charge  that  the  hiring  was  simulated  and  unreal.  Its  effect 
should  have  been  left  to  the  consideration  of  the  jury.  It  is 
conceivable  that  a  bona-fide  hiring  might  become  expensive  to 
the  bailee.  It  is  true  that  the  fact  of  the  vendor's  retaining 
the  slaves  upon  a  contract  of  hiring,  the  consideration  of 
which  was  their  board  and  clothing,  would  be  a  suspicious 
circumstance  of  weight ;  but  it  is  explicable,  so  as  to  make  it 
comport  with  fairness  and  honesty.  If,  from  sickness  and 
infancy,  it  would  be  a  fair  contract  to  pay  the  hire  in  the 
board  and  clothing  of  the  slaves,  we  see  no  reason  why  such 
a  contract  should  be  condemned  on  account  of  the  considera- 
tion alone.  It  might  be  a  favorable  arrangement  for  the 
owner,  to  have  such  slaves  taken  care  care  of  until  their  health 
might  improve,  or  until  the  younger  slaves  might  grow  up 
and  become  fit  for  active  labor. 

This  charge  is  sought  to  be  maintained,  by  reference  to  that 
part  of  the  statute  of  frauds  having  reference  to  three  years 
possession  without  demand. — Clay's  Digest,  255.  The  act 
provides,  "  that  if  the  borrower  of  goods  and  chattels  shall 
have  remained  in  possession  for  three  years,  without  demand 
made  and  pursued  by  due  course  of  law  ;  or  where  a  reser- 
vation or  limitation  shall  be  pretended  to  have  been  made  of 
a  use  or  property,  by  way  of  condition,  reversion,  remainder, 
or  otherwise,  the  possession  whereof  shall  have  remained  with 
another  .as  aforesaid  ;  the  same  shall  be  taken,  as  to  the 
creditors  and  purchasers  of  the  persons  aforesaid  so  remaining 
in  possession,  to  be  fraudulent  within  this  act,  and  that  the 
absolute  property  is  with  the  possession,  unless  such  loan, 
reservation,  or  limitation  of  use  or  property,  were  declared 
by  will,  or  by  deed  in  writing,"  &c.  The  third  section  of  the 
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act  excludes  from  the  operation  of  the  statute  above  quoted 
estates  or  interests  in  lands,  goods  or  chattels,  which  are 
"  upon  good  consideration,"  and  bonafide  lawfully  conveyed 
to  any  person.  The  term  "  good  consideration,"  in  this 
statute,  was  correctly  held,  in  the  cases  of  the  Bank  v.  Croft, 
6  Ala.  622,  and  Johnson  v.  Bank,  7  Ala.  379,  to  be  equivalent 
in  meaning  to  valuable  consideration.  Those  possessions, 
then,  which  are  upon  valuable  consideration  and  bonajide^re 
without  the  operation  of  that  part  of  the  statute  which  subjects 
the  property  possessed  for  three  years  to  be  regarded,  as  to 
creditors  and  purchasers,  as  belonging  to  the  possessor.  A 
possession  under  a  bona-fide  contract  of  hiring,  for  valuable 
consideration,  would  manifestly  be  such  a  possession.  It  is 
the  bonafides  and  the  valuable  consideration  upon  which  a 
possession  is  held,  that  brings  it  within  the  exception  ;  and 
therefore,  if  the  hiring  be  attended  by  those  qualifications,  it 
would  make  no  difference,  in  legal  effect,  whether  it  was  for 
a  definite  period,  from  year  to  year,  or  until  the  owner  should 
think  proper  to  terminate  the  bailment.  If  there  be  anything 
in  the  nature  of -the  contract  of  hiring,  conducing  to  show 
that  the  arrangement  was  one  of  fraudulent  intent,  it  is  a 
subject  for  the  consideration  of  the  jury. 

There  is  no  decision  of  this  court  at  variance  with  this 
position.  In  the  case  of  Oden  and  Stubbenfield,  reported  in 
2  Ala.  684,  4  Ala.  40,  and  9  Ala.  651,  the  question  whether 
a  contract  to  pay  for  the  past  possession  of  slaves  would 
protect  the  title  of  the  alleged  owner,  was  decided  in  the 
negative.  The  decisions  in  Tatum  v.  Manning,  9  Ala.  145, 
Johnson  v.  Bank,  7  Ala.  379,  and  Bank  v.  Croft,  6  Ala.  622, 
recognize  the  principle  we  have  laid  down. 

The  plaintiff's  vendor  retained  the  possession  of  the  slaves 
for  a  period  exceeding  three  years.  This  possession  would, 
under  the  second  section  of  the  statute  of  frauds,  entitle  the 
creditors  of  him  in  possession  to  treat  them  as  their  debtor's 
property,  unless  that  possession  was  bonafide  and  for  a  valua- 
ble consideration.  If  the  testimony  was  such  as  to  authorize 
the  court  to  assume  that  the  possession  was  not  bonafide  and 
for  a  valuable  consideration,  the  second  charge  might  be 
maintained,  for  the  continued  possession  of  the  plaintiff's 
vendor  is  an  undisputed  fact  in  the  case.  Under  the  doctrine 
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which  we  have  already  laid  down,  the  court  could  not  so 
assume  ;  because  there  was  some  proof,  conducing  to  show  a 
bona-fide  hiring  by  Lauren  Upson  from  the  plaintiff.  We  do 
not  intend  to  determine  the  weight  or  credibility  of  the  proof : 
we  merely  intend  to  say,  that  there  is  such  proof ;  and  if  so, 
however  weak  it  may  be,  its  effect  and  credibility  should  have 
been  left  to  the  jury.  There  is  testimony  conducing  to  show 
that  the  purchase  of  the  slaves  by  the  plaintiff  was  the  result 
of  necessity,  and  not  of  need  of  the  property  ;  that  the  slaves 
had,  for  some  time,  been  in  the  family  of  Lauren  Upson  ; 
that  by  the  contract  between  Lauren  and  Edwin  Upson,  the 
latter  was  to  pay  the  doctor's  bills  and  the  taxes;  that  Lauren 
Upson,  one  year,  gave  his  note  for  fifty  dollars  hire  ;  that 
one  of  the  slaves,  Sarah,  was  taken  away  by  Edwin  Upson 
when  she  attained  an  age  at  which  she  became  serviceable  to 
him  ;  that  the  board  and  clothing  of  the  slaves  was  a  full 
equivalent  for  their  services  ;  and  that  some  of  them  were 
young,  and,  while  kept  by  Lauren  Upson,  were  attaining  an 
age  when  they  would  become  useful.  We  are  not  prepared 
to  say,  with  these  facts  in  the  bill  of  exceptions,  that  there 
was  no  proof  conducing  to  show  that  the  contract,  under 
which  Lauren  Upson  kept  possession,  was  not  a  bona-fide 
hiring  for  a  valuable  consideration.  The  effect  of  this  testi- 
mony should  have  been  left  to  the  jury.  That  the  testimony 
may  be  weak,  is  no  argument  against  our  view  of  the  question. 
It  is  not  the  province  of  the  court  to  determine  its  weight ; 
and  we  wish  it  to  be  distinctly  understood  that  we  do  not 
intend  to  determine  the  weakness  or  strength  of  the  testimony 
on  either  side,  and  that  in  noticing  some  of  the  testimony  in 
the  case,  we  have  merely  designed  to  discharge  our  duty,  in 
determining  the  correctness  of  the  assumptions  in  the  charges, 
and  not  to  indicate  the  effect  which  the  jury  ought  to  give 
to  it. 

,  Whether  or  not  a  contract  of  hiring  for  the  board  and 
clothing  of  the  slaves  would  take  the  continued  possession 
for  three  years  out  of  the  statute  of  frauds,  would  depend 
upon  whether  the  board  and  clothing  was  a  valuable  consid- 
eration, and  the  contract  itself  bona  fide  ;  and  these,  in  the 
case  before  us  in  the  bill  of  exceptions,  are  questions  for  the 
jury.  If  the  board  and  clothing  would  be  a  fair  equivalent 
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for  such  services  as  the  slaves  could  render,  and  the  prospective 
growth  and  improvement  of  the  property  gave  to  it  its  chief 
value,  the  consideration  would  be  valuable.  The  bona fides  of 
the  transaction  would  be  a  question  for  the  jury,  determinable 
from  all  the  circumstances.  In  Swift  v.  Fitzhugh,  9  Porter, 
it  is  said  that,  "  when  the  facts  are  clear  and  undisputed,  the 
question  of  fraud  or  not  is  a  pure  question  of  law."  In  the 
case  of  the  Planters'  &  Merchants'  Bank  of  Mobile  v.  Borland, 
the  remark  is  rmide,  "  There  is  no  question  that,  the  facts 
being  fully  ascertained,  fraud  is  a  question  of  law."  In  Hen- 
derson v.  Mabry,  13  Ala.  715,  Judge  Chilton,  speaking  in 
reference  to  a  charge  that  the  special  circumstances  in 
evidence  before  the  jury,  if  true,  were  sufficient  to  rebut  the 
presumption  of  fraud  arising  from  continued  possession  by 
the  vendor,  says  :  "This  charge,  had  there  been  a  conflict  of 
proof  upon  the  question  of  fraud,  would,  perhaps,  have  been 
improper,  inasmuch  as  its  effect  would  have  been  to  withdraw 
from  the  consideration  of  the  jury  the  weight  and  credibility 
of  the  doubtful  or  conflicting  proof. — See  Boyd  &  Macon 
v.  Mclvor,  11  Ala.  822.  But,  as  before  stated,  the  proof  was 
not  of  this  character.  The  facts  were  clear  and  undisputed  ; 
and  it  is  proper,  in  such  case,  that  the  court  charge  directly 
upon  them,  and  give  the  law  of  the  case  as  applicable  to  them 
without  hypothesis."  The  question  of  the  valuable  consid- 
eration and  bona  fides  of  the  hiring,  in  this  case,  depends  upon 
facts,  some  of  which  bear  remotely  upon  it,  and  the  deductions 
from  which  are  by  no  means  clear  and  indisputable.  Upon 
the  authority  of  the  cases  cited,  the  court  should  not  under- 
take to  determine  those  facts  ;  but  should  declare  the  law 
hypothetically,  and  leave  the  jury  to  find  the  facts. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 
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PARTRIDGE  w.  FORSYTH. 

[ACTION  BY  WORKMAN*  ox  CONTRACT  FOR  BCILDIXG  HOUSE.] 

1.  Proof  of  custom.  —  It  cannot  be  laid  down  as  a  positive  ruie,  that  more  than 
one  witness  is  required  to  prove  the  existence  of  a  custom,  or  usage  of 
trade,  before  it  can  become  an  element  of  contracts. 

2.  What  is  abstract  charge.  —  A  charge  cannot  be  considered  abstract,  when  there 
is  any  evidence,  however  weak,  to  support  it^  as  where  the  court  instructs 
the  jury  upon  the  requisites  of  a  custom,  the  existence  of  which  is  proved 
by  only  one  witness.'    •  yv;  •  /  -\ 

3.  Ambiffuow  charge*  —  An  affirmative  charge  which  is  involved,  or  ambiguous. 
or  tending,  without  explanation,  to  mislead  the  jury,  is  no  ground  for  a 
reversal  of  the  judgment,  if  no  explanatory  charge  or  qualiCcation  was 
asked  ;  but  such  a  charge  may  also  properly  be  refused. 

4.  When  abstract  charge  will  reverse.  —  An  abstract  charge,  which  asserts  a  correct 
legal  proposition,  will  not  justify  a  reversal  of  the  judgment,  unless  the 
appellate  court  is  reasonably  convinced  that,  when  considered  in  connection 
with  the  evidence,  it  must  have  misled  the  jury  ;  and  this  cannot  be  assumed, 
when  the  record  shows   testimony  on  which,  if  the  abstract  charge  were 
stricken  out,  and  in  the  absence  of  a  request  for  instructions  upon  the  suffi- 
ciency of  the  evidence,  the  jury  might  have  found  the  same  verdict. 

5.  Entire  contract.  —  An  agreement  for  the  building  of  a  house,  when  it  is  stipu- 
lated  that  the   entire   work  is  to  be  completed  before  any  part  of  the 
compensation  is  demandable,  is  an  entire  contract  ;  but  when  it  is  shown 
that  the  owner,  before  the  completion  of  the  house,  endeavored  to  get  it 
insured  against  loss  by  fire,  and  made  a  partial  payment  under  the  contract, 
these  circumstances  rebut,  to  some  extent,  the  idea  that  the  contract  was 
entire,  and  might  authorize  the  jury  to  so  find. 

6.  When  workman  may  recover  before  completion  of  contract.  —  Under  an  entire  cou- 
.    tract  for  the  building  of  a  house,  which  is  destroyed  by  fire  before  its 

completion^  the  workman  can  recover  nothing  ;  seciis,  if  the  contract  is  not 
entire. 

APPEAL  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  ALEX. 


THIS  action  was  brought  by  Richard  T.  Forsyth  against 
Charles  S.  Partridge,  to  recover  the  balance  due  on  a  contract 
for  the  building  of  a  house,  which  was  destroyed  by  fire  before 
its  completion.  A  cross  action  was  also  instituted  by  Par- 
tridge, to  recover  the  amount  which  he  had  paid  on  the 
contract  before  the  house  was  burned  down.  The  two  actions 
were  tried  together,  by  consent  ;  and  the  jury  returned  a 
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verdict  in  favor  of  Forsyth.  As  the  material  facts  of  the 
case  are  stated  in  the  opinion  of  the  court,  it  is  unnecessary 
to  repeat  them  here. 

'        I        ?  *   '    '.    ,  '  ""  •  '  ':  .         '         ».  . 

WM.  G.  JONES,  for  the  appellant. — 1.  The  contract  was 
manifestly  entire,  and  the  court  properly  so  held  it ;  but  the 
court  erred  in  its  charge  as  to  the  effect  of  the  supposed  cus- 
tom, on  which  the  plaintiff  mainly  relied,  to  vary  the  legal 
effect  of  the  contract.  Only  one  witness  was  examined  as 
to  the  existence  of  the  supposed  custom,  and  he  gives  no 
instances  o*f  its  application,  and  does  not  state  how  long  it 
has  existed,  or  that  it  was  generally  known.  This  was  no 
evidence  of  a  custom. — Jewell  v.  Center  &  Co.,  25  Ala. 
650  ;  Price  v.  White,  9  Ala.  563  ;  1  Spears,  323  ;  2  Foster, 
76  ;  6  C.  &  P.  44 ;  2  Wendell,  501 ;  5  Dana,  501  ;  2  Sumner, 
569  ;  Smith's  Leading  Cases,  vol.  1,-  p.  417  ;  22  Ala.  409  ; 
3  Ala.  12,  30. 

2.  The  plaintiff  also  relied  on  the  additional  ground,  that 
the  completion  of  the  carpenter's  work  was  delayed  by  the 
failure  of  the  plasterer,  who  was  employed  by  the  defendant, 
to  finish  the  plastering  in  due  time ;  and  the  court  erred  in 
holding  Partridge  liable  for  this  supposed  delay.  The  plas- 
terer was  not  the  defendant's  agent.  There  was  no  evidence 
showing  that  the  delay  was  unreasonable,  or  unnecessary,  or 
that  the  defendant  knew  of  it,  or  that  the  plaintiff  complained 
of  it ;  but,  on  the  contrary,  the  evidence  tended  to  show  that 
he  acquiesced  in  it.  There  can  be  no  need  of  argument, 
illustration,  or  authority,  to  show  that  Partridge  was  not 
responsible  under  such  circumstances. 

E.  S.  DARGAN,  contra. — If  there  had  been  no  special  con- 
tract at  all,  the  plaintiff  would  certainly  have  been  entitled 
to  reasonable  compensation  for  his  labor  and  materials,  and 
the  building  would  have  been  at  the  risk  of  the  defendant. — 
Menetone  v.  Athawes,  3  Burr.  1592 ;  Chitty  on  Contracts, 
494  ;  Brumby  v.  Smith,  3  Ala.  123.  If  there  was  a  special 
contract  to  complete  the  house  for  a  fixed  price,  and  by  its 
terms  nothing  was  to  be  paid  until  the  house  was  completed, 
then,  it  is  admitted,  the  plaintiff  could  have  recovered  nothing. 
But,  if  there  was  a  special  contract,  and  by  its  terms  specified 
14 
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portions  of  the  compensation  were  to  be  paid  as  the  work 
progressed,  the  plaintiff  was  entitled  to  recover  the  install- 
ments which  had  accrued  when  the  house  was  burned. — Davis 
v.  Preston,  6  Ala.  83  ;  Cunningham  v.  Morrell,  10  Johns. 
212.  If,  however,  the  special  contract  was  wholly  silent  as 
to  the  time  and  mode  of  payment,  the  custom  proved  would 
become  part  of  it,  and  would  determine  the  terms  of  payment. 
Gillett  v.  Mawmann,  1  Taunton,  137  ;  Chitty  on  Contracts, 
494.  That  the  parties  contracted  with  reference  to  the 
custom,  is  shown  by  the  fact  that  partial  payments  were  made 
before  the  house  was  destroyed.  That  the  custom  was  suffi- 
ciently proved  to  justify  the  charge  in  reference  to  it,  see 
Marston  v.  Bank  of  Mobile,  10  Ala.  284. 

STONE,  J. — The  bill  of  exceptions  in  this  case  informs  us 
that  it  contains  all  the  evidence.  The  evidence  relied  on  to 
prove  a -particular  custom,  is-  that  of  one  witness,  who  testi- 
fied that,  "  when  a  carpenter  or  master  builder,  in  Mobile, 
undertook  to  furnish  the  lumber,  and  to  do  all  the  carpenter's 
work,  in  building  a  house  for  a  stipulated  and  fixed  price,  it  ( 
was  a  general  understanding  and  custom  among  them,  that 
one  third  of  the  stipulated  price  was  payable  when  the  house 
was  covered  in,  one  third  when  the  floors  were  all  laid,  and 
the  remaining  third  when  the  whole  carpenter's  work  was 
completed."  The  charge  to  the  jury  on  this  evidence  was  as 
follows  :  "  If  there  was  a  contract  to  build  the  house  for  so 
much,  and  you  are  satisfied  that  the  custom  insisted  on  by 
Forsyth  exists,  Forsyth  is  entitled  to  recover  according  to 
such  custom."  *  *  *  "  In  order  to  establish  a  custom,  you 
must  be  satisfied  that  it  was  so  known,  so  general,  and  so 
uniform,  that  a  man  of  ordinary  prudence  and  discretion,  en- 
gaging in  such  an  undertaking,  exercising  ordinary  care  and 
circumspection,  wauld  have  known  of  its  existence."  We 
do  not  understand  the  counsel  for  the  appellant  as  contending 
that  there  is  error  in  the  charges  of  the  court  on  this  evidence, 
if  there  was  testimony  to  justify  them  :  the  argument  is,  that . 
a  custom  of  trade,  or  usage,  cannot  be  established  by  one 
witness,  and  that  hence  those  charges  should  not  have  been 
given. 

Customs,  in  derogation  of  the  common  law,  are  not  favor- 


JUNE  TERM,  1856.  203 

Partridge  v.  Forsyth. 

ites  with  courts. — Bla.  Com.  book  1,  p.  78.  One  of  their 
chief  requisites  is  antiquity. — Ib.  76  ;  Price  v.  White,  9  Ala, 
563.  This  court  held,  in  Price  v.  White,  supra,  that  to 
establish  a  usage,  or  custom,  it  must  be  shown  to  exist  in 
point  of  fact,  and  the  length  of  time  it  has  existed  must  also- 
be  proved.  Some  authorities  assert  the  doctrine,  in  terms 
more  or  less  positive,  that  one  witness  is  insufficient  to  prove 
a  custom. — Halwerson  v.  Cole,  1  Spear's  Law  Rep.  321  ; 
Cunningham  v.  Fonblanque,  6  C.  &  P.  44  ;  Wood  v.  Hickok, 
2  Wendell,  501.  But  these  citations  are  not  sustained  by 
any  satisfactory  argument,  and  are  at  war  with  the  analogies 
of  the  law.  We  cannot  lay  it  down  as  a  positive  rule,  that 
more  than  one  witness  is  required  to  prove  the  existence  of 
a  custom  or  usage,  before  such  usage  or  custom  can  become 
an  element  of  contracts.  No  statute  has  prescribed  such  rule, 
and  we  are  not  able  to  perceive  in  the  nature  of  the  question 
a  necessity  for  so  radical  a  departure  from  general  principles. 
We  do  not  wish  to  be  understood  as  saying  that  the  testimony 
in  this  case  was  sufficient.  That  question  is  not  raised  by 
the  record,  as  no  charge  was  asked  on  the  sufficiency  of  the 
testimony.  All  we  decide  is,  that  there  was  some  evidence 
of  a  custom  before  the  jury.  It  may  have  been  weak  ;  but  it 
was  the  province  of  that  body  to  pass  on  its  sufficiency.  We 
cannot  pronounce  this  charge  abstract. — Gibson  v.  Culver, 
17  Wendell,  305. 

Another  charge  excepted  to  is  in  the  following  language  : 
"  If  Forsyth  was  prevented  from  the  completion  of  the  con- 
tract by  the  act  of  Partridge,  or  of  those  employed  by  him, 
Forsy  th  might  repudiate  the  contract,  and  claim  for  the  value 
of  the  work  and  labor  performed  by  him  ;  or,  if  Forsyth  was 
delayed  in  the  completion  of  the  contract,  for  an  unreasona- 
ble time,  by  the  act  of  Partridge,  or  of  those  employed  by  him, 
Forsyth  might  repudiate  the  contract,  and  claim  for  the  value 
of  the  work  and  labor  performed  by  him."  The  testimony 
on  which  this  charge  was  given  is  not  very  full ;  still,  there 
was  some  testimony  on  the  point,  and  it  was  the  right  of  the 
party  to  have  it  weighed  by  the  jury.  The  charge  itself, 
viewed  in  connection  with  the  evidence,  under  a  severe 
criticism,  might  have  a  tendency  to  mislead.  It  was  also 
susceptible  of  a  construction  which  would  leave  it  free  from 
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error.  Under  our  view,  then,  this  charge  admitted  of  two 
constructions,  one  of  which  presupposed  unreasonable  delay 
by  Partridge  in  the  performance  of  precedent  obligations  rest- 
ing on  him,  and  the  other  basing  the  plaintiff's  right  to  recover 
on  the  conduct  of  persons  employed  by  Partridge,  without 
defining  any  rule  by  which  Partridge's  responsibility  for  such 
conduct  would  attach.  To  hold  a  party  responsible  for  every 
act  done  by  an  employee,  is  certainly  laying  down  the  rule 
very  broadly.  Perhaps  the  more  natural  construction  of  the 
charge,  considered  in  connection  with  the  evidence,  is,  that 
Forsyth  had  the  right  to  rescind,  if  Partridge,  by  himself  or 
his  employees,  by  unreasonable  delay  had  prevented  him  from 
the  completion  of  the  contract.  The  rule  is  certainly  settled, 
in  this  State,  that  an  affirmative  charge  may  be  involved,  or 
ambiguous,  or  its  tendency,  without  explanation,  may  be  to 
mislead  the  jury  ;  and  yet,  if  no  explanation  or  qualification 
be  asked,  it  affords  no  ground  for  reversal. — Hunt  v.  Toulmin, 
1  S.  &.  P.  180  ;  Toulmin  v.  Lesesne,  2  Ala.  362  ;  Rhodes 
v:  Sherrod,  9  Ala.  71  ;  Borum  v.  Garland,  9  Ala.  452  ; 
Caskey  v.  Haviland,  13  Ala.  320  ;  Chenault  v.  Walker, 
14  Ala.  155 ;  The  State  v.  Brinyea,  5  Ala.  244 ;  Kenan 
v.  Holloway,  16  Ala.  61.  And  it  is  also  settled,  that  it  is 
not  error  to  refuse  such  charge.— Ross  v.  Ross,  20  Ala.  105  : 
Swallow  v.  The  State,  22  Ala.  20  ;  Rolston  v.  Langdon, 
26  Ala.  664 ;  Godbold  v.  Blair,  27  Ala.  592  ;  Boullemet 
v.  The  State,  28  Ala. 

Another  charge  was  in  the  following  words  :  "  Suppose 
there  was  a  contract ;  if  there  was  a  rescission  of  the  contract 
by  the  parties,  Forsyth  is  entitled  to  recover  for  the  value  of 
his  work  and  materials."  This  charge  has  no  evidence  to 
support  it,  and  is  therefore  abstract. — Hollinger  v.  Smith, 
4  Ala.  367  ;  McGehee  v.  Powell,  8  Ala.  828  ;  Milton  v.  Row- 
land, 11  Ala.  733.  To  justify  a  reversal  for  a  charge  which 
asserts  a  correct  legal  proposition,  simply  because  it  is 
abstract,  we  must  be  reasonably  convinced  that  such  abstract 
charge,  "  considered  in  connection  with  the  evidence,"  must 
have  misled  the  jury. — Sims  v.  Sims,  8  Porter,  449 ;  Towns 
v.  Riddle,  2  Ala.  694.  Are  we  reasonably  convinced  that 
the  above  charge  must  have  misled  the  jury  ?  Two  phases  of 
this  case  are  presented  above,  on  which  we  have  seen  that  the 
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jury  might  have  found  the  verdict  they  did,  notwithstanding 
there  may  have  been  a  contract  to  furnish  materials  and  do 
the  wood  work  for  a  specified  price.  There  is  still  another 
view  which  might  have  been  taken  of  this  evidence.  If  the 
agreement  of  the  parties  was,  that  the  work  should  be  com- 
pleted before  any  compensation  was  demandable,  then  it  was 
what  the  law  denominates  an  entire  contract ;  and  the  house 
being  destroyed  before  its  completion,  Forsyth  could  recover 
nothing. — Drake  v.  Goree,  22  Ala,  409  ;  Brumby  v.  Smith, 
3  Ala.  123  ;  Chitty  on  Contracts,  (American  ed.)  494.  The 
evidence  shows  that  Partridge,  during  the  progress  of  the  work, 
paid  $500  to  Forsyth,  and  made  application  to  an  insurance 
office  to  have  the  building  insured  against  loss  by  fire.  These 
were,  at  least,  circumstances  rebutting,  to  some  extent,  the 
idea  that  the  contract  was  entire,  and  tending  to  show  that 
the  building  was  not  at  the  entire  risk  of  Forsyth.  From 
them  the  jury  may  have  inferred  that  Forsyth  was  entitled  to 
be  paid,  in  whole  or  in  part,  before  the  completion  of  the 
work.  If  such  was  the  contract,  he  was  entitled  to  recover 
the  installments  which  had  matured,  or  the  prorata  value  of 
the  materials  and  work,  as  the  testimony  should  show  the 
contract  to  be. — Davis  v.  Preston,  6  Ala.  83  ;  Cunningham 
v.  Morrell,  10  Johns.  203  ;  Gillett  v.  Mawman,  1  Taunton, 
137  ;  Menetone  v.  Athawes,  3  Burr.  1592  ;  Chitty  on  Con- 
tracts, 494.  There  being,  then,  testimony  in  the  case  on 
wliich  the  jury  could  have  found  the  verdict  they  did  find, 
with  the  above  abstract  charge  stricken  out,  and  no  charge 
being  asked  raising  the  |question  of  the  sufficiency  of  the 
evidence,  we  cannot  say  we  "  are  reasonably  convinced  that 
the  jury  must  have  been  misled  by  the  charge  of  the  court"; 
and  the  result  is,  that  the  judgment  of  the  city  court  must  be 
affirmed. 
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KIRKSEY  vs.  FIKE. 

[SLANDER  FOR  WORDS  SPOKEN.] 

1.  Conversion  by  joint  owner,  or  tenant  in  common,  not  larceny. — A  joint  owner,  or 
tenant  in  common,  cannot  be  guilty  of  larceny  by  taking  and  disposing  of 
the  whole  property  to  his  own  use;  unless  he  takes  it  out  of  the  hands  of  a 
bailee,  with  whom  it  was  left  for  safe  keeping,  and  the  effect  of  such  taking 
would  be  to  charge  the  bailee. 

2.  Words  held  not  slanderous. — The  words,  "He  is  mighty  smart  after  night," 
"Put  him  in  the  dark,  and  he  would  get  it  all,"  falsely  and  maliciously 
spoken  by  defendant,  of  and  concerning  plaintiff,  do  not  impute  the  crime 
of  larceny,  and  are  not  in  themselves  actionable;  nor  are  they  slanderous, 
when  alleged  to  have  been  spoken  in  a  conversation  had  in  the  presence  of 
third  persons,  "with  reference  to  a  dispute  and  difficulty  which  existed 
between  plaintiff  and  defendant,  relative  to  a  certain  tan-yard,  and  the 
hides  and  leather  in  said  tan-yard,  and  the  division  and  disposition  of  the 
same." 

APPEAL  from  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  ROBERT  DOUGHERTY. 

THIS  action  was  brought  by  Harlan  Fike  against  Isaac 
Kirksey,  to  recover  damages  for  the  false  and  malicious 
speaking  of  the  following  (with  other)  words :  "  He  is  mighty 
smart  after  night";  "  Put  him  in  the  dark,  and  he  would  get 
it  all."  The  first  count  in  the  declaration  alleged  that  these 
words  were  spoken  by  the  defendant,  of  and  concerning  the 
plaintiff,  in  the  presence  of  divers  third  persons,  "in  a  certain 
conversation  which  was  then  had,  with  reference  to  a  dispute 
and  difficulty  which  existed  between  plaintiff  and  defendant, 
relative  to  a  certain  tan-yard,  and  the  hides  and  leather  in 
said  tan-yard,  and  the  division  and  disposition  of  the  same"; 
thereby  meaning  that  plaintiff  would  steal  and  commit  the 
crime  of  larceny  after  night,  and  intending  to  charge  plaintiff 
with  having  committed  the  crime  of  larceny,  and  intending 
to  be  so  understood,  and  being  in  fact  so  understood,  <fec. 
The  defendant  demurred  to  the  whole  declaration,  to  each 
count,  and  to  each  accusation  specified  in  each  count.  The 
court  overruled  his  demurrer,  as  to  the  words  above  men- 
tioned; and  this  ruling,  with  others,  is  now  assigned  as  error. 
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MORGAN  &  MARTIN,  for  the  appellant. 
WHITE  &  PARSONS,  contra. 

RICE,  C.  J.— The  first  question  presented  for  our  decision 
is.  whether  there  was  error  in  overruling  the  demurrer  as  to 
the  following  words  set  forth  in  the  first  count;  to-wit :  "He 
is  mighty  smart  after  night."  The  second  question  presented 
is,  whether  there  was  error  in  overruling  the  demurrer  as  to 
the  following  words  set  forth  in  that  count;  to-wit:  "Put  him 
in  the  dark,  and  he  would  get  it  all."  We  shall  consider 
these  questions  together,  not  because  they  are  in  all  respects 
alike,  but  because  the  grounds  upon  which  we  shall  place  our 
decision  will. apply  to  the  one  as  well  as  to  the  other.  And 
we  shall  steadily  keep  in  view  the  fact,  that  the  meaning  and 
office  of  an  averment,  and  of  a  colloquium,  and  of  an  innuendo, 
are  not  the  same,  but  different  and  well  defined,  as  explained 
.  with  clearness  and  precision  in  Van  Vetchen  v.  Hopkins, 
5  Johns.  Rep.  220. 

The  words  herein  above  quoted  are  not  actionable  in  them- 
selves. They  do  not  directly  impute  to  the  plaintiff  the 
crime  of  larceny.  But,  although  they  are  doubtful,  or  appa- 
rently innocent,  and  although,  unexplained,  they  do  not 
impute  to  the  plaintiff  the  crime  of  larceny;  yet,  if  they  were 
intended  to  convey,  and  could  and  did  convey  such  imputation, 
they  form  the  legal  basis  of  an  action. — 1  Starkie  on  SI. 
(edi tion  of  1852,)  87,  391-393;  Goodricli  v.Woolcott,  3  Cowen, 
231;  Andrews  v.  Woodmansee,  15  Wend.  232;  Briggs  v. 
Byrd,  11  Iredell,  353;  Sasser  v.  Rouse,  13  Iredell,  142;  Miller 
v.  Maxwell,  16  Wendell,  9;  Hall  v.  Blandy,  1  Young  and 
Jervis,  480. 

Whether  these  words  are  capable  of  an  actionable  meaning, 
is  a  question  of  law,  to  be  decided  by  the  court.  And  if  they 
have  this  capability,  then  arises  this  other  question,  which  it 
is  the  province  of  the  court  to  decide,  whether  the  actionable 
Duality  of  these  words  is  legally  disclosed  by  the  count. 
1  Starkie  on  Slander,  45,  82,  83,  86,  92,  93,  and  notes;  Dudley 
v.  Horn,  21  Ala.  R.  379:  Robinson  v.  Drummond,  24  Ala. 
Rep.  174;  Van  Vetchen  v.  Hopkins,  fupra;  Miller  v.  Maxwell, 
16  Wendell,  9. 

The  actionable  quality  of  these  words  is  not  legally  dis- 
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closed,  if  it  appears  only  by  an  innuendo;  for  an  innuendo 
cannot  be  used  to  introduce  new  matter,  nor  can  it  extend 
the  sense  of  the  words  beyond  their  own  meaning,  unless 
something  be  put  upon  the  record  for  it  to  explain. — Hawks 
v.  Hawkey,  8  East's  Rep.  427;  Watts  v.  Greenlee,  2  Dev. 
Rep.  115. 

It  is  argued  for  the  plaintiff,  that  the  actionable  quality  of 
these  words  is  legally  disclosed  in  the  first  count,  by  an 
averment  which  is,  in  substance,  as  follows,  to-wit:  that  at  a 
specified  time,  the  defendant  falsely  and  maliciously,  in  the 
presence  of  divers  citizens,  spoke  those  words  "of  and  con- 
cerning the  plaintiff,"  "in  a  conversation  which  was  then  had, 
with  reference  to  a  dispute  and  difficulty  which  existed  between 
plaintiff  and  defendant,  relative  to  b,  certain  tan-yard,  and  the 
hides  and  leather  in  said  tan-yard,  and  the  division  and  disposi- 
tion of  the  same."  But  we  think  this  very  averment  shows, 
that  these  words  could  not,  and  did  not,  impute  to  the  plaintiff 
the  crime  of  larceny.  Our  reasons  for  thinking  so  are  the 
following  : 

,  i.  Those  words  take  their  complexion  from  the  subject- 
matter  to  which  they  are  applied,  and  will  not  be  considered 
as  intended  of  a  felonious  stealing,  when  no  felony  could  have 
been  committed  of  such  subject-matter. — 1  Starkie  on  Slander, 
93;  Dexter  v.  Taber,  12  Johns.  Rep.  239;  Wright  v.  Lindsay, 
20  Ala.  Rep.  428;  Robinson  v.  Drummond,  supra. 

2.  The  subject-matter  to  which  the  foregoing  averment 
shows  those  words  were  applied,  was  the  joint  property  of  the 
plaintiff'  and  defendant.  We  say  it  was  their  joint  property, 
because  we  must  construe  the  count  most  strongly  against  the 
pleader;  and,  thus  construing  it,  the  inference  from  the  facts 
averred  by  him  is  reasonable,  that  the  tan-yard  and  hides  and 
leather  therein  belonged  jointly  to  the  parties  to  this  suit. 
If  that  is  not  so,  why  were  the  parties  in  a  dispute  and  diffi- 
culty as  to  the  "division  arid  disposition"  of  that  property  ? 
Why  is  there  nothing  in  the  count  to  negative  the  inference 
that  it  was  joint  property  ?  Assuming,  as  we  must,  as  against 
the  pleader,  that  it  was  the  joint  property  of  the  parties,  it 
is  clear  one  of  the  joint  owners,  or  tenants  in  common,  could 
not  be  guilty  of  larceny,  by  taking  it  and  disposing  of  the 
whole  of  it  to  his  own  use;  and  that  such  taking  and  disposing 
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of  it  would  be  merely  the  subject  of  a  civil  remedy,  unless  he 
took  it  out  of  the  hands  of  a  bailee,  with  whom  it  was  left 
for  safe  custody,  or  the  like,  and  the  effect  of  such  taking 
would  be  to  charge  the  bailee. — 2  Waterman's  Archb.  Cr. 
PI.  368;  1  Hale,  513;  Rex  v.  Bramley,  1  Russ.  &  Ry.  478; 
Rex  v.  Wilkinson,  ib.  470;  Spivey  v.  The  State.  26  Ala.  R.  90; 
Long  v.  The  State,  27  Ala.  Rep.  32. 

3.  There  is  no  averment  in  the  count,  that  the  joint  prop- 
erty of  the  parties,,  to  which  these  words  were  applied,  was 
ever  in  the  hands  of  any  such  bailee. 

Our  conclusion  is,  that  the  first  count  shows  that  these 
words  did  not  impute  to  the  plaintiff  the  crime  of  larceny, 
and  that  they  have  not  an  actionable  quality.  And  therefore 
we  hold,  that  the  court  below  erred  in  overruling  the  demur- 
rer as  to  them.— 1  Starkie  on  Slander,  82,  83,  86,  92,  93,  and 
notes ;  Andrews  v.  Woodmansee,  supra]  Brady  v.  Wilson, 
4  Hawks,  93;  Dudley  v.  How,  supra. 

We  do  not  decide  that  a  good  count  cannot  be  framed  upon 
them.  But  the  first  count,  as  now  framed,  is  so  manifestly 
defective  as  to  them,  that  we  are  compelled  to  reverse  the 
judgment  for  the  error  in  holding  it  good  in  that  respect. 

As  the  cause  must  for  that  error  be  remanded,  we  shall  not 
examine  or  decide  any  other  question  presented  by  the  record. 
We  take  this  course,  because  we  think  it  the  fairest  towards 
the  parties.  We  would  express  our  opinion  as  to  all  the 
other  questions,  if  we  did  not  feel  satisfied  from  what  we  see 
in  the  record,  that  when  the  cause  is  remanded,  the  several 
counts  of  the  declaration  will  be  so  amended  as  to  present 
the  case  in  a  very  different  aspect  from  that  in  which  it  is 
now  presented. 

Judgment  reversed,  and  cause  remanded. 

WALKER,  J.,  not  sitting. 
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MATHESON'S  HEIRS  vs.  HEARItf. 

[BILL  IN  EQUITY,  BY  PURCHASER  OF  LAND  AT  SALE  UNDER  ORDER  OF  ORPHANS' 
COURT,  AGAIXST  HEIRS-AT-LAW,  TO  ENJOIN  ACTION  AT  LAW,  AND  TO  OBTAIN 
TITLE.] 

1.  Settled  rule  of  property  binding  on  courts. — Where  judicial  decisions  maybe 
fairly  presumed  to  Lave  become  a  settled  rule  of  property,  they  should  be 
upheld  and  maintained,  not  only  as  to  the  points  necessarily  involved  and 
decided,  but  also  as  to  the  principles  declared  by  subsequent  cases  to  have 
been  established  by  them. 

2.  Who  may  petition  for  sale  of  decedent's  land. — The  administrator  of  the  estate 
is  "a  party  interested,"  within  the  meaning  of  the  act  of  1818,  (Clay's 
Digest,  195,  §  18,)  and  may,  therefore,  petition  the  orphans'  court  for  an 
order  to  sell  his  intestate's  lands. 

3.  Jurisdiction  of  orphans'  court  to  order  sale  of  land. — Under  the  act  of  1818,  the 
orphans'  court  acquired  jurisdiction  to  order  a  sale  of  a  decedent's  real 
estate,  on  its  reception  of  a  petition  by  the  administrator,  stating  that  a 
sale  of  the  real  estate  would  be  less  injurious  to  the  estate  than  a  sale  of  the 
elaves,  and  that  a  sale  of  a  portion  of  the  estate  was  necessary  to  discharge 
debts. 

4.  Validity  of  order  of  sale. — If  the  court  had  acquired  jurisdiction  of  the  pro- 
ceeding, the  order  of  sale  is  not  void,  when  collaterally  attacked,  because 
made  in  vacation;  nor  because  it  fails  to  prescribe  the  character  and  place 
of  the  sale,  and  the  notice  to  be  given. 

5.  Validity  of  sale.—  The  sale  itself  is  not  void,  when  collaterally  attacked, 
because  it  was  made  on  the  premises;  nor  because  the  administrator  failed 
to  give  the  statutory  notice. 

APPEAL  from  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  WADE  KEYES. 

WILLIAM  MATHESON  died,  in  1836,  in  Clarke  county,  Ala- 
bama; and  by  his  will,  which  was  duly  probated,  specifically 
devised  certain  lands  to  his  three  daughters,  Maria,  Flora, 
and  Caledonia.  Letters  of  administration,  cum  test,  anw., 
were  granted  on  his  estate,  in  1837,  to  John  Darrington  and 
John  Murphy;  and  on  the  death  of  Murphy,  in  1842,  Dar- 
rington  became  sole  administrator.  On  the  28th  October, 
1844,  Darrington,  as  administrator,  and  the  widow  of  said 
Matheson,  filed  a  petition  in  said  orphans'  court,  praying  a 
sale  of  a  portion  of  the  lands  of  the  estate,  for  the  payment 
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of  debts.  The  petition  alleged,  among  other  things,  "that 
said  administrator  has  employed  the  profits  arising  from  the 
plantation  and  slaves,  to  the  payment  and  discharge  of  the 
indebtedness  of  the  estate,  so  far  as  the  same  was  available"; 
"that  said  indebtedness  is  large,  and  most  of  the  debts  of  a 
pressing  and  important  character";  ''  that  it  has  become  nec- 
essary that  some  portion  of  said  estate  should  be  sold,  in 
order  to  discharge  the  debts  which  are  now  due  and  owing"; 
and  "that  the  estate  will  be  less  injured  by  a  sale  of  the  above 
named  portion  of  the  lands,  for  the  payment  of  its  debts,  than 
by  a  sale  of  the  slaves."  The  petitioners  prayed  that  cita- 
tions might  issue  "to  Jacob  Pearson,  who  married  Maria 
Harwell,  William  Matheson,  Flora  Matheson,  and  Caledonia 
Matheson,  children  andheirs-at-law  of  said  William  Matheson, 
deceased,  minors  under  the  age  of  twenty-one  years,"  to  show 
cause,  &c. 

On  the  filing  of  this  petition,  the  court  appointed  the  9th 
December  then  next  for  the  hearing,  and  ordered  a  citation 
to  the  widow  and  heirs  named  above.  The  citation  was 
returned  "not  found"  as  to  Jacob  Pearson,  and  "executed  by 
leaving  a  copy  at  the  house,  December  5,  1844,"  as  to  all  the 
others.  On  the  9th  December,  which  was  in  vacation,  the 
court  granted  an  order  of  sale,  the  material  portion  of  which 
is  in  these  words:  "Such  proceedings  being  had  as  the  law 
requires,  and  no  person  appearing  to  dispute  or  resist  the 
facts  set  forth  in  said  petition;  and  this  court,  being  fully 
satisfied  from  the  enumeration  of  reasons  contained  in  said 
petition,  and  other  good  and  sufficient  causes,  that  it  will  be 
more  to  the  advantage  of  said  estate  to  sell  a  portion  of  the 
real  estate,  to  pay  debts  due  and  owing,  than  to  sell  slaves, 
doth  order,  adjudge,  and  decree,  that  said  administrator  be 
authorized  to  sell,  on  a  credit  of  twelve  months,  (the  purcha- 
sers giving  notes,  with  two  approved  securities,)  the  following 
described  lands,"  <fec.;  "said  land  being  decreed  to  be  sold,  in 
order  to  raise  funds  to  pay  debts  due  and  owing  from  said 
estate.  It  is  further  ordered  that  said  administrator  report 
the  same  to  this  court  by  the  first  Monday  in  February  next." 

On  the  27th  October,  1845,  it  w'as  ordered  that  the  report 
of  the  sale  "be  received,  recorded,  and  filed."  In  this  report 
the  administrator  says,  "I  advertised  said  lands,  in  four  public 
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places  in  said  county,  forty  days  previous  to  the  day  of  sale; 
and  on  the  20th  day  of  January,  1845,  on  the  premises,  said 
lands  were  sold  at  auction  to  Thomas  Hearin,  trustee  of 
Mrs.  Eliza  Ann  Flinn,  he  being  the  highest  and  best  bidder 
for  the  same";  also,  that  said  Hearin  paid  a  part  of  the  pur- 
chase money  in  cash,  and  gave  "a  good  and  sufficient  note" 
for  the  residue. 

In  September,  1854,  Hearin,  as  trustee  of  Mrs.  Flinu,  and 
Mrs.  Flinn  and  her  husband,  filed  their  bill  in  equity,  setting 
forth  the  facts  above  recited,  and  further  alleging,  that  the 
purchase  money  paid  by  Hearin  was  applied  by  Darrington 
to  the  payment  of  the  debts  of  the  estate,  but  no  conveyance 
of  the  lands  was  ever  executed;  that  complainants  took  pos- 
session under  said  purchase,  cultivated  a  portion  of  the  land, 
sold  the  tract  to  one  Deas,  and  placed  him  in  possession;  and 
that  the  heirs-at-law  of  said  Matheson  have  instituted  an 
action  against  said  Deas  to  recover  said  land,  on  the  ground 
that  said  sale  is  void.  The  bill  seeks  an  injunction  against 
the  prosecution  of  the  suit  at  law,  and  a  conveyance  of  the 
legal  title. 

The  defendants  answered  the  bill,  insisting  that  the  pro- 
ceedings of  the  orphans'  court  were  void. 

The  chancellor  decreed  in  favor  of  the  complainants,  and 
his  decree  is  now  assigned  as  error. 

"     r     •  *•        ' 

.  N.  W.  COCKE  and  THOMAS  WILLIAMS,  for  the  appellants, 
contended  that  the  sale  made  by  Darrington,  as  administrator, 
was  a  nullity,  on  the  following  grounds  : 

1.  The  court  had  no  jurisdiction  to  order  the  sale.  The 
proceedings  of  the  court,  if  valid,  must  find  their  warrant  in 
the  act  of  1818,  (Clay's  Digest,  195,  §  18,)  which  provides,  in 
substance,  that  whenever  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  court,  on  the  petition  of  "any  person  inter- 
ested," that  the  estate,  or  those  entitled  to  inherit  the  same, 
will  be  less  injured  by  a  sale  of  the  land,  for  the  payment  of 
debts,  than  of  the  slaves,  the  court  shall  issue  a  citation  to 
"all  other  interested  persons,"  &c.;  and  on  the  return  of  said 
citation  "made  known,"  at  the  next  term  of  said  court,  if  no 
cause  be  shown,  order  such  sale,  &c.  The  personal  estate  of 
a  decedent  is  primarily  liable  for  the  payment  of  his  debts, 
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(Clay's  Digest,  191,  §  1;)  and  the  act  of  1818,  taken  in  con- 
nection with  this  statute,  necessarily  presupposes  that  all  the 
personal  estate,  except  the  slaves,  has  been  so  applied.  The 
petition  fails  to  make  any  such  allegation:  it  only  alleges  that 
the  administrator  "has  employed  the  profits  arising  from  the 
plantation  and  slaves,  to  the  payment  and  discharge  of  the 
indebtedness,  so  far  as  the  same  was  available."  The  further 
allegation,  "that  it  has  become  necessary  that  some  portion  of 
said  estate  should  be  sold,  in  order  to  discharge  the  debts,"  is 
simply  the  averment  of  a  conclusion,  and  is  insufficient.  Non 
constat  but  that  there  was  a  sufficiency  of  personal  property, 
besides  slaves,  to  pay  all  the  debts.  The  jurisdiction  of  the 
court  is  dependent  on  the  petition;  and  if  that  fails  to  aver 
the  facts  necessary  to  give  jurisdiction,  the  proceedings  are 
coram  nonjudice,  and  void. — Cloud  v.  Burton,  14  Ala,  347: 
Bishop's  Heirs  v.  Hampton,  15  Ala.  761. 

The  administrator  is  not  a  "party  interested,"  within  the 
meaning  of  the  statute.  The  phraseology  of  the  act  of  1818 
is  different  from  that  of  the  other  statutes  in  pari  materia,  and 
clearly  shows  that  only  "those  who  are  entitled  to  inherit  the 
estate"  are  embraced  in  the  words  "any  party  interested." 
What  interest  has  an  administrator  in  the  estate?  or  in  the 
question  whether  the  lands  or  slaves  shall  be  sold  to  pay 
debts?  Nor  does  the  statute  include  the  widow,  who  has  no 
estate  in  the  lands,  until  dower  is  assigned  her,  and  then  only 
a  life  estate  in  one-third;  and  whose  interest  in  the  slaves  is 
absolute.  Her  interest,  therefore,  is,  or  may  be,  adverse  to 
that  of  the  heirs-at-law;  and  a  sale  which  would  promote  her 
interest,  might  prejudice  theirs.  It  is  to  be  borne  in  mind, 
too,  that  these  lands  were  specifically  devised  to  the  appel- 
lants, which  excludes  the  idea  of  any  interest  in  the  widow; 
and  it  may  well  be  doubted  whether  the  court  has  jurisdiction, 
under  the  statute,  to*  order  the  sale  of  lands  thus  situated. 
12  Ala.  510:  8  Porter,  151.  In  Couch  v.  Campbell,  6  Porter, 
262,  it  was  held,  that  the  court  acquired  jurisdiction  by  the 
petition  of  the  administrator;  but  it  seems  to  have  been  taken 
for  granted,  in  that  case,  that  the  previous  case  of  Wynian  v. 
Campbell,  p.  219,  was  conclusive  on  the  question,  and  thus 
no  attention  was  paid  to  the  difference  in  the  phraseology 
of  the  acts  of  1818  and  1822.  In  that  case,  too,  the  lauds 
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were  undevised.  The  case  of  Couch  v.  Campbell  is  the  only 
one  in  which  the  act  of  1818  has  been  construed;  and  that 
case,  it  is  insisted,  is  entitled  to  no  weight  as  authority, 
because  it  assumed,  without  consideration,  the  very  point 
which  the  court  was  called  on  to  decide. 

2.  But,  if  the  court  acquired  jurisdiction  of  the  subject- 
matter  by  the  filing  of  the  petition,  it  did  not  acquire  juris- 
diction of  the  "other  parties  interested."    This  presents  the 
question,  whether  a  proceeding  under  this  statute  hin  rem,  or 
in  personam;  a  question  now  for  the  first  time  presented  to 
this  court.     In  Couch  v.  Campbell,  the  heirs-at-law  were  duly 
cited  to  appear;  and  the  court  thus  having  jurisdiction  of  the 
parties,  this  question  could  not  arise,  and  what  was  said 
respecting  it  by  the  judge  who  delivered  the  opinion  was  mere 
dictum.     The  other  cases  in  which  the  question  is  noticed, 
arose  under  different  statutes,  in  which   entirely  different 
phraseology  is  employed,  and  the  nature  and  object  of  which 
are  manifestly  distinct  from  the  act  of  1818.     The  object  of 
this  statute  was,  not  to  empower  the  administrator  to  change 
the  order  of  administration,  but  to  enable  the  heirs-at-law  to 
elect  whether  they  would  have  the  land  sold  rather  than  the 
slaves.     A  "party  interested"  must  file  the  petition,  and  "all 
other  interested  persons"  must  be  cited  to  appear;  and  the 
proceedings  are  to  be  conducted  between  them.    The  object 
is  not  to  sell  that  which,  of  necessity,  must  be  sold,  as  in  a 
proceeding  under  the  act  of  1822;  but  that  the  parties  inter- 
ested might  determine,  or.  in  case  of  their  disagreement,  have 
the  court  determine  for  them,  whether  it  would  be  less  injuri- 
ous to  them  to  sell  the  land  than  to  sell  the  slaves.     It  is  not 
made  the  duty  of  the  administrator  to  take  a  step  in  the 
matter;  nor   does  it  make  the  slightest  difference   to  him 
whether  the  debts  are  paid  by  a  sale  of  the  slaves  or  of  the 
land.  >   . 

3.  The  order  of  sale  is  void,  because,  in  the  first  place,  it 
was  made  in  vacation;  whereas  the  statute  only  authorizes  it 
to  be  made  "at  the  next  term,"  which  must  mean  the  next 
regular  term.    It  is  void,  also,  because  it  does  not  prescribe 
that  the  sale  shall  be  public,  that  a  specified  notice  shall  be 
given,  and  how  it  shall  be  given;  and  fails  to  designate  the 
place  of  sale.    Although  the  statute  does  not  say  that  the 
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sale  shall  be  at  the  court-house  door,  yet,  by  analogy  to 
judicial  sales,  it  should  be  held  there. — Clay's  Digest,  216, 
§  76;  Pollard  v.  Cocke,  19  Ala. 

4.  The  sale  itself  is  void,  because  it  was  made  on  the  prem- 
ises, and  because  the  statutory  notice  was  not  given. 

But  if  the  proceedings  of  the  orphans'  court  are  valid,  the 
bill  should  have  been  dismissed,  because  the  complainants 
have  a  complete  and  adequate  defense  at  law. — Lightfoot  v. 
Lewis,  1  Ala.  475. 

E.  S.  DARGAN,  contra, — Under  the  former  decisions  of  this 
court,  the  proceedings  of  the  orphans'  court  were  in  the 
nature  of  a  proceeding  in  rem,  and  the  jurisdiction  of  the 
court  was  complete. — Wyman  v.  Campbell,  6  Porter,  219; 
Couch  v.  Campbell,  6.  Porter,  262;  Perkins  v.  Minter,  7  Ala. 
864;  Duval  v.  McLoskey,  1  Ala.  732;  Duval  v.  P.  &  M.  Bank, 
10  Ala.  652;  Thompson  v.  Toulmie,  2  Peters,  157;  2  How. 
U,  S.  R.  319.  It  is  now  too  late  to  question  the  propriety  of 
these  decisions.  They  have  become  a  settled  rule  of  property, 
on  which  many  titles  depend. 

RICE,  C.  J. — We  understand  the  appellants  to  put  their 
right  to  a  reversal  of  the  decree  of  the  chancellor,  upon  the 
two  following  propositions:  1.  That  the  orphans'  court  had 
no  jurisdiction  to  order  the  sale,  under  which  the  appellees 
claim  the  land  in  controversy.  2.  That,  even  if  it  had  juris- 
diction, the  sale  itself  can  be  collaterally  impeached  for  mere 
irregularities,  such  as  the  omission  of  the  administrator  to 
give  the  notice  of  the  sale  directed  by  law,  <fcc.  If  either  of 
these  propositions  be  correct,  the  N  decree  of  the  chancellor 
must  be  reversed;  otherwise,  it  must  be  affirmed. 

The  orphans'  court  had  no  jurisdiction  to  order  the  sale, 
unless  that  jurisdiction  was  conferred  by  the  second  section 
of  the  act  of  1818,  which  is  in  the  following  words  :  "When- 
ever it  shall  be  made  to  appear  to  the  satisfaction  of  any 
orphans'  court,  thai  the  estate  of  any  deceased  person,  or  those 
who  are  entitled  to  inherit  the  same,  will  be  less  injured  by  a 
sale  of  the  land,  or  part  thereof,  for.  the  payment  of  debts,  than 
by  a  sale  of  slaves,  such  court  may,  on  the  petition  of  any  party 
interested,  cause  a  citation  to  issue  to  all  othtr  interested  per- 
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sons,  if  in  the  county,  or,  when  that  is  not  the  case,  by 
publication  of  notice  in  some  paper,  for  such  interested  party 
or  parties  to  appear  at  the  next  county  court,  and  show  cause, 
if  any  they  can,  why  sale  of  the  land  belonging  to  the  estate 
so  situated  should  not  be  ordered;  and  on  the  return  of  such 
citation  made  known,  or  proof  of  the  publication  of  the 
notice  hereby  required,  at  the  next  term  of  such  orphans' 
court,  if  no  cause  be  shown  which  the  court  deems  sufficient, 
sucli  court  may  order  sale  of  such  land,  or  whatever  parts 
thereof  as  may  be  necessary  to  satisfy  debts,  without  a  sale 
of  negroes;  and  such  sale  shall  vest  in  the  purchaser  the  same 
title,  in  law  or  equity,  of  which  such  decedent  died  possessed.'' 
Clay's  Digest,  195,  §  18. 

In  Couch  v.  Campbell,  6  Porter's  Rep.  262,  it  appeared 
that  the  title  of  the  defendants  to  the  land  therein  sued  for, 
was  derived  from  a  purchase  at  a  sale  ordered  by  the  orphans' 
court,  on  the  petition  of  the  administrator  of  the  ancestor  of 
the  plaintiffs,  filed  under  the  aforesaid  act.  The  circuit  judge 
who  presided  on  the  trial,  in  his  charge  to  the  jury,  assumed 
that  the  proceedings  in  the  orphans'  court  relating  to  the 
sale  could  be  collaterally  impeached,  and  that  unless  certain 
facts,  such  as  the  execution  of  a  bond  by  the  administrator 
faithfully  to  account  for  the  proceeds  of  the  sale,  <fcc.,  appeared 
of  record,  the  title  of  the  heirs  was  not  divested.  This  court 
reversed  the  judgment  of  the  circuit  court  for  the  error  of 
that  charge,  and  decided  that  the  orphans' court  had  jurisdic- 
tion of  the  case  stated  in  the  petition  of  the  administrator — 
that  under  the  aforesaid  act  of  1818,  it  was  authorized  to 
proceed,  "on  petition  and  citation,  to  order  the  sale  of  the  land 
belonging  to  the  estate  of  a  deceased  person,  when  the  estate, 
'-or  those  entitled  to  inherit  the  same,  would  be  less  injured  by 
a  sale"  of  the  realty  than  by  a  sale  of  the  slaves;  and  that 
"the  jurisdiction  was  put  in  full  exercise,  if  not  earlier,  at 
least  when  the  court  recognized  the  petition,  and  made  its 
order  for  the  issuance  of  citation."  And  the  conclusion  thus 
arrived  at  and  announced  by  this  court,  was  declared  to  be 
fully  sustained  by  the  opinion  delivered  at  the  same  term  in 
Wyman  v.  Campbell,  6  Porter's  Rep.  619. 

In  Lightfoot  v.'  Lewis,  1  Ala.  Rep.  475,  the  opinion  of  this 
court  was  expressed  in  the  following  language:  "The  decision 
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in  Wyman  v.  Campbell,  6  Porter,  220,  is  based  on  the  con- 
struction of  the  proviso  of  the  act  of  1820  (Aikin's  Dig.  153); 
but  the  principle  of  that  case  applies  equally  to  all  the  enact- 
ments, by  which  the  orphans'  court  is  invested  with  authority 
to  direct  a  sale  of  a  decedent's  real  estate."  "The  principle 
thus  established  was,  that  proceedings  to  subject  the  real  estate 
of  a  decedent  to  sale,  were  not  to  be  considered  as  the  execution 
of  a  mere  power,  and,  therefore,  subject  to  objection  on  account 
of  irregularities  in  its  exercise;  but  as  the  judgment  of  a 
court  of  competent  jurisdiction,  whenever  it  appears  from  the 
record  of  the  proceedings  that  the  events  have  happened,  or 
the  acts  have  been  done,  by  which  a  jurisdiction  over  the 
subject-matter  has  been  acquired.  From  this  was  deduced 
another  principle,  equally  as  important — that  irregularities,  or 
even  actual  errors,  in  the  proceedings  of  such  a  court,  cannot 
be  examined  in  a  collateral  proceeding,  but  only  by  writ  of 
error,  or  appeal,  or  by  some  other  mode  of  proceeding  acting 
directly  and  immediately  on  the  decree." 

In  Duval's  Heirs  v.  The  PI.  &  Mer.  Bank,  10  Ala.  Rep. 
636,  this  court  thus  expressed  itself:  "In  Wyman  v.  Camp- 
bell, 6  Porter,  219,  it  wias  decided,  that  proceedings  in  the 
orphans'  court,  with  a  view  to  the  sale  of  the  realty,  are 
in  rein  against  the  estate  of  the  decedent;  and  that  jurisdic- 
tion attaches  quoad  the  thing,  where  the  petition  is  regularly 
filed,  and  recognized  by  the  action  of  the  court,  though  the  party 
in  interest  may  not  be  notified  of  the  pendency  of  the  proceed- 
ing." And  .in  that  case  it  was  held,  "as  the  clear  result  of  the 
cases  cited,"  that  whenever  the  jurisdiction  had  attached,  the 
order  of  sale,  although  reversible  in  a  direct  proceeding,  was 
not  void,  and  could  not  be- assailed  collaterally  for  errors  and 
irregularities. 

In  Doe,  ex  dem.  Efuval's  Heirs,  v.  McLosky,  1  Ala.  R.  709, 
the  same  principles  were  recognized;  and  Wyman  v.  Camp- 
bell, and' Couch  v.  Campbell,  supra,  were  cited,  and  treated 
as  containing  sound  expositions  of  the  law. 

In  Royall  v.  Goldsby,  at  the  last  term,  after  a  re-hearing 

granted,  and  a  re-argument  had,  this  court  determined  to 

adhere  to  the  principles  .upon  whiclj  the   cases  above  cited 

have  been  uniformly  regarded  as  resting  for  support.     To 
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the  same  effect  is  the  case  of  Doe,  ex  dem.  Saltonstall,  v.  Riley, 
28  Ala.  R.  164. 

The  authority  of  Wyman  v.  Campbell,  and  Couch  v.  Camp- 
bell, above  cited,  has  not  been  denied  in  any  of  the  numerous 
decisions  upon  the  subject,  which  have  been  made  by  this 
court  since  January,  1838 — the  time  when  Wyman  v.  Camp- 
bell, and  Couch  v.  Campbell,  were  decided.  We  think  the 
presumption  a  fair  one,  that  the  opinions  delivered  in  those 
cases  have  been  acted  on  as  a  rule  of  property.  And  there- 
fore, the  reasons  which  impel  courts  to  uphold  every  settled 
rule  of  property,  require  us  to  re-affirm  and  maintain  those 
cases,  not  only  as  to  the  points  necessarily  involved  in  and 
decided  by  them,  but  also  as  to  the  principles  which  are 
declared  in  Lightfoot  v.  Lewis  and  the  subsequent  cases  above 
cited  to  have  been  established  by  them. 

Applying  these  principles  to  the  case  at  bar,  we  are  com- 
pelled to  hold,  that  the  orphans'  court  of  Clarke  county  had 
jurisdiction  to  make  the  order  of  the  sale,  on  the  petition  of 
the  administrator;  that  the  administrator  is  "a  party  inter- 
ested," within  the  meaning  of  the  act  of  1818;  that  the  order 
of  sale  was  not  void,  and,  therefore,  cannot  be  collaterally 
impeached  for  errors  and  irregularities;  that  the  sale  made 
by  the  administrator  under  the  order,  is  a  judicial  sale;  and 
that,  although  there  may  be  irregularities  in  it,  such  as  the 
omission  of  the  administrator  to  give  the  notice  of  it  directed 
by  law,  it  is  not  void,  and  cannot  be  collaterally  impeached  for 
such  irregularities. — Worthington  v.  McRoberts,  9  Ala.  R. 
297;  Duval  v.  The  PI.  &  Mer.  Bank,  supra  ;  Mobile  Cotton 
Press  v.  Moore,  9  Porter's  Rep.  679;  Love  v.  Powell,  5  Ala. 
R.  58. 

The  points  made  by  appellants  in  this  court,  are  necessarily 
decided  against  them  by  what  we  have  above  said;  and  the 
decree  of  the  chancellor  is  affirmed,  at  their  cost. 


•r 
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LEWIS  vs.  DUBOSE  &  CO. 

[SUIT  COMMENCED  BY  ORIGINAL  ATTACHMENT — JUDGMENT  ON  ANSWER  OF  GARNISHEE.] 

1.  Answer  of  garnishee  held  part  of  record. — Where  the  judgment  purports  to  be 
predicated  on  the  answer  of  the  garnishee  "  now  on  file,"  and  the  record 
does  not  show  that  the  plaintiff  required  an  oral  answer,  the  appellate  court 
will  presume  that  the  written  answer  set  out  in  the  record,  though  not 
marked  filed,  is  the  answer  referred  to  in  the  judgment. 

2.  Clerk  of  Mobile  city  court  cannot  issue  original  attachment. — The  case  of  Stevenson 
v.  Q'Hara,  27  Ala.  862,  as  to  the  power  of  the  clerk  of  the  city  court  of 
Mobile  to  issue  original  attachments,  re-affirmed. 

3.  When  garnishment  will  not  lie  for  money  in  hands  of  clerk. — When  perishable 
property  is  seized  under  a  void  attachment,  and  sold  under  an  order  of 
court,  process  of  garnishment  does  not  lie,  at  the  suit  of  a  creditor  of  the 
defendant  in  attachment,  to  subject  the  proceeds  of  sale  in  the  hands  of  the 
clerk. 

•<•  '.    .-.'•' 

APPEAL  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  C.  W.  RAPIER. 

IN  this  case,  an  original  attachment  was  issued,  at  the  suit 
of  J.  C.  Dubose  &  Co.,  against  Hull,  Robinson  &  Co. ;  and 
the  appellant,  who  is  the  clerk  of  the  city  court  of  Mobile, 
was  summoned  as  garnishee.  Judgment  by  default  was 
rendered  against  the  defendants  in  attachment,  and  at  the 
same  term  a  judgment  was  rendered  against  the  garnishee, 
on  his  answer.  The  record  contains  a  written  answer  by  the 
garnishee,  which  purports  to  have  been  "sworn  to  and  sub- 
scribed in  open  court,"  but  which  is  not  marked  filed.  The 
garnishee  brings  the  case  to  this  court,  and  assigns  as  error 
the  judgment  rendered  against  him. 

ROBERT  H.  SMITH,  for  the  appellant. 

F.  S.  BLOUNT,  and  CHAMBERLAIN  &  ROBINSON,  contra. 

WALKER,  J. — The  judgment  entry  in  this  case  contains 
the  following  language :  "  It  appearing  to  the  court,  from 
the  answer  of  said  garnishee  now  on  fie,  that  he  is  indebted 
to  the  defendant,"  &c.  In  the  transcript  an  answer  by  the 
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defendant  in  garnishment  is  set  out,  though  not  marked  filed. 
The  Code  authorizes  answers  to  garnishments  to  be  made  in 
writing. — Easton  v.  Lowery,  at  the  present  term.  The  judg- 
ment, upon  its  face,  purports  to  be  founded  upon  an  answer 
on  file.  It  does  not  appear  from  the  record  that  the  plaintiff, 
under  section  2540,  required  the  garnishee  to  answer  orally. 
We  must  intend  that  the  clerk  has  placed  upon  the  record 
the  answer  in  writing  made  by  the  garnishee  under  the 
authority  of  the  Code,  and  referred  to  in  the  minutes  of  the 
court,  as  being  on  file  and  constituting  the  basis  of  the  judg- 
ment entry. — Jones  v.  Ho  well,  16  Ala.  695;  Price  v.  Thomp- 
son, 11  Ala.  875  ;  Fortune  v.  State  Bank,  4  Ala.  385  : 
Saunders  v.  Camp,  6  Ala.  73  ;  Gaines  v.  Beirne  &  McMahon, 
3  Ala.  114. 

The  answer  shows  that  the  garnishee,  who  was  the  clerk  of 
the  city  court  of  Mobile,  issued  several  attachments,  one  of 
which  was  in  favor  of  the  plaintiffs  in  this  case,  and  all  of  which 
were  against  the  defendants,  Hull,  Robinson  & Co.  These 
several  attachments  were  levied  on  boxes  of  merchandise, 
which  were  sold  under  an  order  of  court.  The  proceeds  of 
the  sale  were  paid  over  to  the  clerk,  who  is  the  garnishee. 
The  several  attachment  suits  were  afterwards  dismissed,  and 
the  money  arising  from  the  said  sale  remains  in  the  hands  of 
the  garnishee.  Upon  these  facts,  can  those  funds  be  attached 
by  the  creditors  of  Hull, \Robinson  &  Co.,  in  the  hands  of  the 
clerk  ? 

The  majority  of  this  court  prefer  to  adhere  to  the  opinion 
in  the  case  of  Stevenson  v.  O'Hara,  27  Ala.  362.  Under  the 
principles  settled  in  that  case,  the  attachments  issued  by  the 
clerk  of  the  city  court  of  Mobile  were  void.  The  defendants 
in  the  attachments  may  sue  for  and  recover  the  property  sold, 
if  it  can  be  found,  or  may  bring  an  action  for  the  tort  com- 
mitted; or  they  may  waive  the  tort,  and  sue  the  clerk  in 
assumpsit  for  the  money  arising  from  the  sale  of  the  property 
under  the  void  attachment.  But  because  the  owners  of  the 
property  wrongfully  sold  might  maintain  an  action  of  assump- 
sit to  recover  the  proceeds  of  the  sale,  it  does  not  follow  that 
the  money  can  be  attached  by  the  creditors.  The  creditors 
have  no  right  to  waive  the  tort,  or  to  surrender  the  right  to 
recover  back  the  property,  or  to  release  the  damages  against 
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the  tort-feasor.  Those  are  rights  which  appertain  to  the 
owner  of  the  property  alone,  and  his  creditors  cannot  defeat 
them  by  bringing  a  garnishment  proceeding  against  him  who 
may  have  the  funds  arising  from  the  sale  of  the  property. — 
Lundie  v.  Bradford,  26  Ala.  512.  Until  the  owner  of  the 
property  has  made  his  election  to  sue  for  the  money,  which 
may  be  done  by  bringing  an  action  for  it,  the  person  having 
the  money  cannot,  in  any  just  sense,  be  deemed  his  debtor. 
To  allow  the  money  to  be  taken  in  attachment,  might  be  pro- 
ductive of  confusion  and  wrong.  It  could  not  prevent  the 
owners  of  the  property  from  suing  for  its  recovery,  or  for  the 
damages,  and  would  yet  concede  to  them  the  benefit  of  the 
appropriation  of  the  money  to  the  payment  of  their  debts,  and 
leave  the  clerk  who  received  the  money  without  the  means  of 
reimbursing  the  person  against  whom  an  action  might  be 
brought. 

The  judgment  of  the  court  below  must  be  reversed,  and 
judgment  here  rendered,  dismissing  the  garnishment,  and 
imposing  the  costs  in  this  court  and  the  court  below  upon  the 
plaintiff. 


:"      m     •?"'••.";  ,-•  •  -C^-'v  ••""'- "     • 

ALA.  &  TENN.  RIVERS  RAILROAD  CO.  vs.  KIDD. 

[ACTION  AGAINST  BAILROAD  COMPANY  FOR  FAILURE  TO  DELIVER  FREIGHT.] 

1.  Power  of  private  corporation  to  appoint  agent. — A  railroad  company  is  a  private 
corporation,  and  has  power,  independently  of  any  provision  in  its  charter,  to 
appoint  an  agent  in  the  construction  of  its  road,  or  in  the  transportation  of 
its  freight. 

2.  Mode  of  appointment. — The  appointment  of  an  agent  need  not  be  evidenced 
by  the  written  vote  of  the  corporation  or  its  officers,  but  may  be  inferred 
from  their  adoption  of  the  agent's  acts. 

3.  Evidence  tending  to  prove  ratification  of  agency. — In  an  action  against  a  railroad 
company,  to  recover  damages  for  its  failure  to  deliver  certain  bales  of 
cotton,  the  receipt  for  which  was  signed  "H.  B.  S.,  R.  R.  agent,  per  J.  R. 
B.",  said  B.  testified,  on  behalf  of  the  plaintiff',  that  he  was  appointed  sub- 
agent  of  the  company  by  said  S. ;  that  the  president  and  superintendent  of 
the  road  knew  that  he  was  acting  as  such  agent,  and  made  no  objection ; 
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that  the  officers  of  the  road  had  frequently  given  him  directions  about  the 
business  ;  and  that  freight  had  been  delivered,  on  at  least  two  occasions,  on 
the  production  of  his  receipts,  in  similar  form  with  the  above.  Held,  that 
the  evidence  was  admissible,  as  tending  to  prove  a  ratification  of  the  agency. 

4.  General  objection  to  evidence. — A  general  objection  to  evidence,  of  which  a  part 
is  legal,  may  be  overruled. 

5.  AdmissSnlity  of  custom  to  affect  written  contract. — Evidence  of  a  custom  cannot 
be  received  to  vary  or  contradict  the  express  terms  of  a  written  contract, 
but  is  admissible  to  add  new  terms,  as  to  which  the  writing  is  silent ;  as 
where  a  railroad  company  gives  a  receipt  for  freight,  "to  be  delivered  to 
R.  R.  agent"  at  the  terminus  of  the  road,  and  the  agent  there  deposits  it  in 
a  warehouse  not  belonging  to  the  company,  evidence  of  its  custom  to  deposit 
freight  in  that  warehouse  is  admissible  for  the  company,  when  sued  for  the 
loss  of  the  cotton. 

APPEAL  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  NAT,  COOK. 

• 

THIS  action  was  brought  by  John  W.  Kidd  against  the 
Alabama  &  Tennessee  Rivers  Railroad  Co.,  to  recover  dam- 
ages for  its  failure  to  deliver  eight  bales  of  cotton,  which 
where  shipped  at  Montevallo,  to  be  transported  to  Selma  ; 
and  a  count  in  trover  was  added.  No  pleas  appear  in  the 
record.  The  bill  of  exceptions  is  as  follows  : — 

"  The  plaintiff  proved,  by  one  Bates,  that  during  the  month 
of  December,  1853,  he  was  in  the  employment  of  defendant 
as  keeper  of  their  depot,  or  receiving  house  for  said  railroad, 
at  Montevallo  ;  that,  while  so  employed,  he  received  plain- 
tiff's cotton,  and  gave  him  a  receipt  for  it,  as  follows : 
'  Received  of  J.  W.  Kidd  eight  bales  of  cotton,  in  good 
order,  marked  J.  W.  K.,  to  be  delivered,  in  like  good  order, 
to  R.  R.  agent,  Selma,'  (signed)  '  R.  B.  Sawyer,  R.  R.  agent, 
per  J.  R.  Bates.''  Said  witness  testified,  that  he  was  employed 
by  said  Sawyer,  who  was  the  regular  employee  of  said  defend- 
ant, as  agent  at  said  depot ;  that  he  had  given  many  receipts 
for  cotton,  of  the  above  character  ;  that  Sullivan,  the  agent 
and  superintendent  of  the  company,  knew  of  his  acting  as 
such  sub-agent ;  that  cotton  had  been  delivered  to  the  owners, 
by  the  company  or  its  agents  at  Selma,  upon  two  receipts, 
within  his  recollection,  in  the  above  form  ;  that,  acting  as 
such  agent,  he  had  given  many  receipts,  none  of  which  had 
been  disputed,  within  his  knowledge,  by  the  company  or  its 
agents  ;  that  the  president  of  the  company  knew  that  he  was 
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acting  in  said  capacity,  without  objecting  so  far  as  he  knew : 
that  the  officers  of  the  road  had  frequently  given  him  orders 
and  instructions  in  their  business.  The  defendant  objected 
to  the  introduction  of  the  above  proof ;  but  the  court  over- 
ruled the  objection,  and  permitted  the  same  to  go  to  the  jury, 
as  tending  to  show  the  authority  of  the  said  Bates  ;  to  which 
the  defendant  excepted." 

"  The  defendant  proved,  that  the  cotton  sued  for  was  deliv- 
ered and  deposited,  by  the  railroad  agent  at  Selma,  in  a 
warehouse  in  Selma  belonging  to  James  Adams  &  Co.,  which 
they  had  previously  leased  from  the  defendant ;  and  offered 
to  prove,  that  defendant  generally  deposited  at  said  ware- 
house freight  transported  by  said  road.  The  plaintiff  objected 
to  the  evidence  so  offered,  and  the  court  sustained  the 
objection  ;  to  which  ruling,  also,  the  defendant  excepted." 

These  two  rulings  of  the  court  are  assigned  as  error. 

'.'-:''C.r*:*V.'j  - "  "  •    ^'-;'-  ^  *"  ,"  ,%'v "'    -*  •'>>  -'*  •''*'.•$*''<  Jv- 

WM.  P.  CHILTON,  for  the  appellant. — 1.  The  maxim  of  the 
law  is,  delegatus  non  potest  delegare. — Broom's  Legal  Maxims, 
384-5  ;  10  Adolph.  &  El.  576  ;  2  Scott's  N.  R.  509.  -What- 
ever exceptions  there  may  be  to  this  rule,  the  case  at  bar  does 
not  fall  within  any  of  them.  The  authority  vested  in  Sawyer, 
as  receiving  and  forwarding  agent,  was  an  important  personal 
trust,  involving  great  responsibility,  and  requiring  the  exer- 
cise of  skill  and  judgment ;  and  no  case  can  be  found,  holding 
that  such  an  agency  may  be  delegated.  It  cannot  be  said 
that  the  company  sanctioned  the  employment  of  Bates  as 
sub-agent,  for  there  is  no  evidence  of  this.  The  fact  that  the 
president  and  superintendent  of  the  road  knew  of  his  acting 
in  that  capacity  and  made  no  objection,  does  not  show  a 
ratification  by  the  company.  They  were  themselves  but  mere 
agents,  having  no  power  to  appoint  an  agent,  much  less  to 
ratify  an  assumed  agency  ;  for  an  agent  cannot  do  indirectly 
what  the  law  does  not  authorize  him  to  do  directly. — Van 
Dyke  v.  The  State,  24  Ala.  81 ;  Spyker  v.  Spence,  8  Ala. 
333.  In  Van  Dyke's  case,  it  could  have  made  no  difference 
in  the  result,  if  it  had  been  shown  that  the  governor,  secretary 
of  state  and  treasurer  had  all  known  that  he  received  the 
public  moneys,  and  yet  made  no  objection  ;  or  that  the  treas- 
urer had,  from  time  to  time,  received  such  moneys  from  him; 
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or  that  his  receipts  had  been  recognized  by  public  officers. 
There  is  no  difference,  in  principle,  between  that  case  and  this. 
2.  The  receipt  showed,  on  its  face,  that  the  cotton  was  to 
be  delivered  to  the  railroad  agent  at  Selma.  It  was  an 
implied  stipulation  of  the  contract,  that  the  cotton  should  be 
kept  according  to  the  general  usage  of  the  road,  of  which  the 
shipper  is  presumed  to  be  cognizant.  The  court  erred,  there- 
fore, in  excluding  the  evidence  which  was  offered  for  the 
purpose  of  showing  this  usage. — Insurance  Co.  v.  McMillan, 
27  Ala.  77;  Sampson  v.  Gazzam,  6  Porter,  123;  Ezell 
v.  English,  ib.  311  ;  3  Stew.  &  P.  136. 

S.  R.  BLAKE,  contra. — 1.  The  first  assignment  of  error  is 
not  well  taken.  The  objection  to  the  evidence  was  general, 
and  was  properly  overruled  if  any  portion  of  the  evidence 
was  admissible. — Donnell  v.  Jones,  13  Ala.  505  ;  Borland 
v;  Walker,  7  Ala.  273  ;  Hatchett  v.  Gibson,  13  Ala.  597  ; 
Melton  v.  Troutman,  15  Ala.  535  ;  Allen  v.  Smith,  22  Ala. 
416  ;  Newton  v.  Jackson,  23  Ala.  335  ;  Hiscox  v.  Hendree, 
27  Ala.  221.  The  witness  having  testified  that  he  was  in  the 
employment  of  the  company,  and  that  he  had  given  the  receipt 
for  the  plaintiff's  cotton,  it  was  proper  that  he  should  show 
how  he  was  appointed,  and  under  what  authority  he  was 
acting  ;  and  for  this  purpose  his  evidence  was  admitted. 
Such  an  agency  may  be  implied  from  the  adoption  or  recog- 
nition of  the  acts  of  the  , agent,  by  the  company,  or  by  its 
functionaries.— Story  on  Agency.  §  52  ;  U.  S.  Bank  v.  Dan- 
dridge,  12  Wheaton,  64  ;  Yarborough  v.  Bank  of  England, 
16  East,  6  ;  2  Kent's  Com.  288,  291 ;  14  Peters,  19  ;  8  Mass. 
299  ;  12  Johns.  227  ;  12  Wheaton,  40  ;  8  ib,  338.  It  is 
admitted  that,  as  a  general  rule,  an  agent  cannot  delegate  his 
agency  ;  but,  where  the  agent  delegates  his  power  under 
legal  necessity,  in  the  use  of  business,  or  with  the  understand- 
ing of  the  principal  that  his  business  might  or  could  be  so 
transacted,  the  law  will  uphold  it. — Story  6n  Agency,  §-  14  ; 
Johnson  v.  Cunningham,  I  Ala.  258  ;  9  Vesey,  234.  The 
receipt  itself  shows  that  Bates  performed  a  purely  mechanical 
or  clerical  duty,  which  has  never  been  considered  a  delegation 
of  trust  powers.— 2  Cox,  84;  1  Hill's  (N.  Y.)  R.  505. 

2.  It  is  admitted  that  evidence  of  a  custom  may  be  received. 
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to  annex  an  incident  to  a  written  contract,  as  to  which  the 
writing  is  silent ;  and  this  is  upon  the  presumption  that  the 
parties  contracted  in  reference  to  the  custom. — Douglass,  201; 
1  Mees.  &  W.  474  ;  1  Smith's  L.  C.  410.  But  the  rule  has 
attached  to  every  custom  certain  qualities  and  attributes, 
which  must  be  made  known  to  the  court  before  it  can  be 
received  in  evidence;  and  no  proof  was  offered  to  the  court  to^ 
show  that  the  supposed  custom  had  any  of  these  requisites. 
Besides,  the  custom,  if  proved,  would  contradict  the  terms 
of  the  receipt ;  and  it  was  therefore  properly  excluded .->- 
1  Smith's  L.  C.  513  ;  2  Mees.  &  W.  442. 

STONE,  J. — 1.  The  appellant  is  a  private  corporation, 
(Angell  <fe  Ames  on  Corporations,  23-4);  and  as  the  pleadings 
do  not  bring  before  us  the  act  of  incorporation,  the  question 
arises,  had  the  company  authority  to  appoint  an  agent  ? 
Corporations  are  clothed  with  power  to  do  all  acts  that  are 
necessary  and  proper  to  carry  into  effect  the  purposes  of  their 
creation. — Angell  &  Ames  on  Corporations,  200,  and  author- 
ities cited.  The  name  of  this  corporation  imports  that  it  was 
created  to  construct  a  railroad,  or  use  such  road  in  transpor- 
tation .  Agents  are  necessary  to  the  accomplishment  of  either 
object. 

2.  The  doctrine  is  now  well  settled,  at  least  in  the  United 
States,  that  the  appointment  of  an  agent  by  a  corporation, 
need  not  be  evidenced  by  the  written  vote  of  its  functionaries; 
but  that  it  may  be  inferred  from  the  adoption  of  the  acts  of 
the  agent  by  such  functionaries,  or  by  the  corporation. — 
Story  on  Agency,  §  52  ;  U.  S.  Bank  v.  Dandridge,  12  Wheat. 
64  ;  Yarbrough  v.  Governor  &  Co.  of  Bank  of  England, 
16  East,  6. 

3-4.  It  is  contended  for  the  appellant,  that  the  receipt  for 
the  cotton,  copied  in  the  record,  shows  on  its  face  that  Bates 
was  but  the  agent  of  Sawyer,  himself  an  agent.  The  receipt, 
i^  this  connection,  shows  nothing  more  than  that  it  was 
written  by  Bates.  For  aught  that  appears  on  the  paper, 
Sawyer  may  have  been  present  and  acting,  while  Bates  was 
simply  his  amanuensis.  The  testimony  of  Bates  proves  that 
he  received  his  appointment  from  Sawyer.  He  also  proved 
several  other  facts — viz.,  that  he,  as  the  agent  of  the  railroad, 
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received  plaintiff's  cotton  ;  that  he  gave  the  receipt ;  that 
both  the  superintendent  and  the  president  of  the  company 
knew  of  his  (Bates')  acts  in  the  character  of  agent,  and  made 
no  objection  ;  that  he,  the  witness,  knew  of  at  least  two 
instances,  in  which  the  railroad  officials  had  delivered  freight 
on  the  production  of  witness'  receipts ;  and  that  the  board 
had  frequently  given  directions  in  their  business  to  witness. 
To  this  entire  evidence,  there  was  a  general  objection. 
The  objection  was  rightly  overruled,  because  some  of  the 
evidence  was  clearly  legal.  Indeed,  we  can  perceive  no  valid 
objection  to  any  portion  of  this  evidence.  It  tended  to  prove 
ratification  of  the  agency,  and  to  that  end  was  admissible. — 
Price  v.  Br.  Bank  at  Decatur,  17  Ala.  374  ;  West  v.  Kelly, 
19  Ala.  353  ;  Murrrah  v.  Br.  Bank  at  Decatur,  20  Ala.  392; 
Loughridge  v.  Thompson,  ib.  828  ;  Abney  v.  Kingsland, 
10  Ala.  355  ;  Brazier  v.  Burt,  18  Ala.  201. 

5.  It  is  contended  for  the  appellee,  that  where  the  written 
contract  of  the  parties  expresses  its  terms,  custom,  or  usage, 
no  matter  how  well  established,  will  not  be  permitted  to  vary, 
contradict,  or  control  such  written  contract.  This  seems  to 
be  the  law. — Price  v.  White,  9  Ala.  565  ;  Kendall  v.  Russell, 
5  Dana,  501  ;  Schooner  Reeside  v.  Stanley,  2  Sumner,  567  ; 
Foye  v.  Singleton,  2  Foster.  71.  The  distinction  in  such 
cases  is  this  :  While  custom  cannot  contradict  a  stipulation 
in  the  writing,  it  may  add  new  terms  not  expressed  in,  or 
covered  by  the  writing.  It  is  also  contended  that  the  testi- 
mony offered  to  prove  that  the  freight  transported  by  the 
road  was  generally  deposited  in  the  warehouse  of  Adams  & 
Co.,  at  Selma,  tended  to  contradict  the  express  terms  of  the 
written  contract.  We  cannot  assent  to  this  construction. 
It  did  not  tend  to  relieve  the  railroad  from  its  contract  to 
deliver  the  cotton  to  its  agent  at  Selma.  On  the  contrary, 
as  we  understand  the  bill  of  exceptions,  it  was  conceded  that 
the  cotton  was  delivered  to  the  agent ;  and  the  railroad  pro- 
posed to  prove  the  custom,  and  under  it  justify  the  deposit  of 
the  cotton  in  the  warehouse  of  Adams  &  Co.,  as  a  means  of 
preserving  the  cotton  after  its  delivery  to  the  agent.  This, 
then,  could  not  relieve  the  railroad  from  observing  its  written 
contract  to  deliver  to  the  agent ;  but,  if  the  custom  existed, 
and  was  proved  according  to  the  rules  governing  in  questions 
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of  custom  or  usage  of  trade,  it  might  relieve  the  road  from 
the  liability  which  would  otherwise  rest  on  it,  for  the  loss  of 
the  cotton  in  the  hands  of  its  agent. 

The  testimony  in  this  case  may  have  been  very  weak:  it 
may  have  been  wholly  insufficient,  without  other  proof ;  still, 
it  was  testimony  bearing  on  the  question,  and  it  was  the  right 
of  the  party  to  have  it  passed  on  by  the  jury. — Gibson 
T.  Culver,  17  Wend.  305. 

On  the  point,  what  is  a  good  custom  or  usage,  see  Price 
y.  White,  supra;  and  Partridge  v.  Forsyth,  at  the  present 
term.  If  the  plaintiff  should  think  the  proof  insufficient  to 
establish  a  valid  custom  or  usage,  he  has  ample  means  of  pro- 
tecting his  interests,  in  his  right  to  ask  appropriate  charges. 

The  court  erred  in  rejecting  the  evidence  offered  by  the 
defendant ;  and  for  that  error,  the  judgment  of  the  circuit 
court  is  reversed,  and  the  cause  remanded. 


KELLY  tw.  McCAW. 

[ACTION  FOB  DAMAGES  FOB  HAVING  FRAUDULENTLY  AND  WRONGFULLY  INDUCED 
SHERIFF  TO  DISCHARGE  LEVY.] 

1.  Action  does  not  lie. — An  action  does  not  lie  to  recover  damages  for  the 
defendant's  fraudulent  and  wrongful  act  in  inducing  the  sheriff  to  release 
and  discharge  from  his  possession  certain  negroes,  on  which  an  execution 
had  been  levied  in  favor  of  plaintiff  against  a  third  person,  and  which 
defendant  removed  so  that  they  could  not  afterwards  be  found  ;  the  defend- 
ant in  execution  being  insolvent,  and  having  no  other  property  out  of  which 
said  execution  could  be  satisfied. 

APPEAL  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  ALEX.  McKmsiBY. 

THIS  action  was  brought  by  Hugh  Me  Caw  against  James 
Kelly,  and  the  second  count  of  the-  amended  complaint  was 
as  follows  : — "  The  plaintiff  claims  of  the  defendant  the 
further  sum  of  $3,000,  as  damages  caused  by  said  Kelly's 
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having  fraudulently  and  wrongfully  induced  the  sheriff  of 
Mobile  county  to  release  and  discharge  from  his  possession  a 
negro  man,  named  Dick,  and  a  negro  woman,  named  Matilda, 
which  had  been  levied  on,  and  were  held  by  James  F.  Hutch- 
isson,  as  sheriff  of  said  county,  to  satisfy  an  execution  issued 
on  a  decree  of  the  chancery  court  of  the  first  district  of  the 
southern  chantfery  division  of  the  State  of  Alabama,  on  the 
6th  July,  1852,  in  favor  of  the  said  plaintiff,  and  against  the 
goods  and  chattels,  lands  and  tenements  of  Harvey  Snow  and 
Wm.  M.  McConaghy,  for  the  sum  of  $7,269  35  debt,  and 
$110  costs  ;  which  said  negroes  the  said  defendant  removed, 
or  caused  to  be  removed  and  taken  away,  so  that  they  could 
not  afterwards  be  found.  And  said  plaintiff  avers,  that  said 
decree  is  still  in  force  and  unsatisfied,  and  that  said  Snow  <fe 
McConaghy  are  insolvent,  and  had,  at  the  time  of  said  wrong- 
ful act  of  the  defendant,  no  other  property  out  of  which 
plaintiff's  said  execution  could  have  been  satisfied." 

The  defendant  demurred  to  the  amended  complaint,  on  the 
ground  "  that  the  facts  alleged  in  it  do  not  create  any  liability 
on  the  defendant";  but  the  court  overruled  the  demurrer. 
This  is  the  only  error  assigned.  . 
'"./••;.•",    '"•"''..""'  "        '*-•:      -   .  •    "'.        ' '.,  ' 

E.  S.DARGAN,  for  the  appellant. — The  complaint  shows  no 
cause  of  action.  Admitting  that  the  common  law  gives  a 
remedy  for  every  wrong  that  works  an  injury  to  another ; 
yet,  when  a  specific  remedy  is  given,  no  other  can  be  resorted 
to,  in  the  absence  of  statutory  provisions.  Upon  the  facts 
stated  in  the  complaint,  the  plaintiff  has  a  clear  remedy 
against,  the  sheriff,  at  common  law  ;  and  our  statutes  make  it 
available  against  his  sureties. — Webb  v.  Bumpass,  9  Porter  ; 
2  Saunders,  130.  Besides  this  remedy,  a  garnishment  would 
lie  against  the  defendant.  There  is,  then,  no  necessity  for 
resorting  to  an  action  which  is  unprecedented,  and  which  was 
never  attempted,  except  in  the  case  of  Barker  v.  Mathews, 

I  Denio,  335  ;  and  there  it  failed.     See.  also,  Lamb  v.  Stone, 

II  Pick.  527  ;  Wellington  v.  Small,  3  Gushing,  145  ;  Platt 
v.  Platt,  13  Iredell,  455.     Besides,  the  wrong  complained  of 
was  an  immediate  injury  to  the  sheriff,  who  might,  therefore, 
have  compromised  or  released  the  cause   of  action.     The 
plaintiff,  then,  is  suing  for  a  cause  of  action  that  belongs  to 
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another  ;  and  this  is  the  distinction  between  this  case  and 
Yates  v.  Joyce,  ,11  Johns.  136. 

R.  H.  SMITH,  contra. — It  is  a  maxim  of  the  law,  that  "where 
any  wrong  or  damage  is  done  to  a  man,  the  law  gives  him  a 
remedy/' — 4  Burr.  185.  When  cases  are  new  in  principle, 
legislative  interposition  is  necessary  to  remedy  the  grievance: 
but  where  a  case  is  new  in  the  instance,  and  only  requires  the 
application  of  recognized  principles,  courts  of  justice  are  as 
competent  to  apply  the  remedy,  as  they  were  two  centuries 
.ago.— 3  Durn.  &  East,  63  ;  4  Comstock,  110.  The  ease  at 
bar  is  only  "new  in  the  instance,"  while  the  principle  upon 
which  if  rests  is  as  ol(J  as  the  maxim  above  quoted.  The 
following  principles  are  clearly  deducible,  from  the  case? 
cited  :—-..-' 

'•1*.  .That  for  every  wrongf  accompanied  by  an  injury  to 
another's  rights,  the  law  gives  a  remedy  by  action  on  the  case. 
Cro.  Jac.  694;  Carthew,  3-4,  cited  in  6  Watts,  304;  2  Wend. 
559 ;  1  Hall's  (N.  Y.)  R.  2-10  ;  7  Pick.  542,  550  ;  27  Maine, 
436  ;  7  Wendell,  229  ;  4  Coraatock,  110;  11  Johns.  136; 
8  Barbour,  518  ;  15  Ohio,  726  ;  6  Watts,  304  ;  2  Penn.  126; 
8  Serg.  &  Rawle,  522  ;  2  Tyler's  (Vermont)  R.  11. 

2.  That  the  party  is  liable,  though  the  act  be  done  innocent- 
ly, and  without  moral  turpitude. — 7  Pick.  542;  27  Maine,  436. 

3.  Especially  when  an  act,  from  which  an  injury  accrues  to 
a  third  person,  is  fraudulently  and  wrongfully  done. — l-llall, 
210;  Carthew,  3-4. 

4.  That  case  is  maintainable,  though  there  be  no  connection " 
or  privity  between  the  plaintiff  and  defendant. — Authorities 
cited  in  1st  paragraph. 

5.  That  the  action  may  be  maintained,  though  the  plaintiff 
has  a  remedy  against  another  person  in  another  form. — 7  Pick. 
550  ;  1  Hall,  210. 

6.  That  it  is  not  necessary,  in  order  to  maintain  the  action, 
to  allege  or  prove  a  conspiracy  between  the  defendant  afcd 
the  sheriff;  nor  to  join  the  two  in  one  suit. — 7  Hill,  107  ; 
7  Cowen,  445. 

7.  That  it  is  not  necessary,  in  order  to  maintain  the  action, 
that  the  plaintiff  should  have  an  absolute  property  in  the 
subject-matter  of  the  wrong  :  it  is  sufficient  if  he  has  a  "valua- 
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ble  right,"  of  which  he  is  deprived. — 2  Barn.  &  Adol.  817  ; 
2  Stephens'  N.  P.  1005. 

The  case  of  Barker  v.  Mathews.  1  Denio,  335,  cited  for  the 
appellant,  was  a  case  of  minor  importance,  and  received  but 
little  attention  from  the  court  It  is  contrary,  in  principle, 
to  the  whole  learning  of  the  profession,  as  shown  by  the  above 
citations.  It  differs  materially  from  the  case  at  bar,  in  that 
it  does  not  show  that  there  was  no  other  property  liable  to 
satisfy  the  execution.  It  has  been  dissented  from,  impliedly, 
in  Marsh  v.  White,  3  Barbour,  518.  It  is  predicated  upon 
two  ideas,  which  are  equally  vicious  in  law  :  1st,  that  the 
plaintiff  has  no  remedy  against  the  defendant,  because  he  has 
one  against  the  sheriff ;  and,  2d,  that  the  plaintiff  had  no  lien 
upon,  or  property  in  the  goods. 

V  RICE,  C.  J.— In  Barker  v.  Mathews,  1  Denio's  Rep.  335, 
it  was  decided,  that  the  plaintiff  in  an  execution,  which  had 
been  levied  upon  personal  property  of  the  defendant  in 
execution,  could  not  maintain  an  action  on  the  case  against  a 
wrong-doer  for  fraudulently  and  wrongfully  taking  such 
property  out  of  the  possession  of  the  officer,  and  removing  it 
and  converting  it  to  his  own  use.  The  ground  of  the  decision 
was,  that  there  was  no  precedent  for  the  action,  and  that,  as 
the  law  had  already  provided  well-known  and  appropriate 
remedies  for  all  parties  in  such  cases,  there  was  no  occasion 
to  devise  a  new  one.  The  remedy  of  the  plaintiff  was  against 
the  officer,  who  was  responsible  to  him  for  the  value  of  the 
property  levied  on.  The  remedy  of  the  officer  was  against  the 
wrong-doer,  who  was  responsible  to  him,  at  least  to  the  same 
extent. 

In  Lamb  v.  Stone,  11  Pick.  Rep.  527,  it  was  decided,  that 
an  action  on  the  case  for  the  fraud  of  the  defendant  in  pur- 
chasing personal  property  of  the  plaintiff 's  debtor,  and  aiding 
the  debtor  to  abscond,  in  order  to  prevent  the  plaintiff  from 
enforcing  payment  of  his  debt  by  attaching  the  property,  or 
arresting  the  body  of  the  debtor,  cannot  be  sustained  ;  but 
that  the  proper  remedy  in  such  case  is,  to  attach  the  property 
fraudulently  conveyed,  by  the  appropriate  process. 

Both  these  cases  admit,  that  the  court  will  adopt  a  new 
remedy,  to  prevent  to  prevent  a  failure  of  justice,  or  to  enforce 
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the  settled  principles  of  law  ;  and  that  the  plaintiff  may 
maintain  an  action  on  the  case,  whenever  he  shows  that  he 
has  sustained  damage  from  the  tortious  act  of  the  defendant, 
for  which  the  established  forms  of  law  furnish  him  no  remedy. 
Adams  v.  Paige,  7  Pick.  R.  542  ;  Griffin  v.  Farwell,  20  Ver- 
mont Rep.  151.  But  they  both  maintain  that,  where  the 
plaintiff  can  have  adequate  redress  by  any  of  the  forms  of 
actions  known  and  practiced,  "  it  would  be  unwise  and  unsafe 
to  sanction  an  untried  one,  the  practical  operation  of  which 
cannot  be  fully  foreseen."  And  in  our  judgment,  a  complete 
answer  is  contained  in  the  opinions  of  the  court  in  the  cases 
above  cited,  to  every  argument  which  has  been,  or  can  be, 
urged  in  support  of  the  action  brought  by  the  present  plain- 
tiff. In  one  of  them,  the  difference  between  an  action  for  a 
conspiracy,  and  such  an  action  as  the  present,  is  pointed  out ; 
aad  the  difference  disposes  of  many  of  the  authorities  relied 
on  by  the  appellee. 

By  the  seizure  of  personal  chattels  in  execution,  the  sheriff 
becomes  liable  to  the  plaintiff  for  their  value,  and  acquires  a 
special  property  in  them  -r  so  that  he  may  re-seize  and  sell 
them,  as  well  when  he  is  out  of  office,  as  before,  or  may  main- 
tain an  action  against  any  person  who  takes  them.  "But 
the  general  property,  as  well  as  the  title,  remains  in  the 
debtor,  until  divested  by  the  sale,  or  by  some  other  legally 
authorized  proceeding  or  act;  clogged,, it  is  true,  with  the 
lien  created  by  the  levy."  The  sheriff  cannot  deliver  the 
chattels  to  the  plaintiff,  nor  can  he  keep  them  to  his  own  use, 
although  he  pays  the  plaintiff  out  of  his  own  proper  money  ; 
for  the  authority  by  which  he  acts  is  to  sell  them,  and  bring 
the  money  into  court,  or  pay  it  to  the  plaintiff. — Eldridge 
v.  Spence,  16  Ala.  R.  682  ;  Wilbrahara  v.  Snow,  2  Saund. 
R.  47;  Clerk  v.  Withers,  2  Ld.  Raymond,  1072;  1  Salk. 
323  ;  Gibbes  v.  Mitchell,  2  Bay's  Rep.  12Q  ;  8  Bacon's  Abr. 
706  ;  Watson  on  Sheriffs)  191 ;  Atwood  v.  Pierson,  9  Ala. 
R.  656vNealev.  Caldw-ell,  3  Stew.  R.  134;  Webby., 
Bumpass,  9  Porter,  201  ;  Bondurant  v.  Buford,  1  Ala.  R. 
359  ;  Chenault  v.  Walker,  22  Ala.  R.  275  ;  Beatty  v.  Chap- 
line,  2  Harris  &  Johns.  7  ;  Walker  v.  McDowell,  4  Smedes 
&  Marsh.  118. 

As  the  sheriff  has  the  special  property  in  the  chattels  levied 
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on,  and  occupies  the  relation  above  shown,  if  lie  brings  tres- 
passer trover  against  the  wrong-doer  for  taking  and  removing 
them,  and  recovers  their  value,  and  obtains  satisfaction,  the 
.recover}7  and  satisfaction  would  certainly  vest  the  title  to  the 
chattels  in  the  wrong-doer,  where  their  value  was  less  than 
the  sum  "necessary  to  satisfy  the  execution. — Spivey  v.  Morris, 
18  Ala.  R.  254  ;  Story  on  Bail.  §  94  ;  Owners  of.  Steamboat 
Farmer  r.  McCraw,  26.  Ala.  R.  204  ;  9  Bacon's -'"Abr,,  Tres- 
pass^C.  457  ;  Hare  Y,  Fuller,  7  Ala.  R.  717. 

But,  as  the  plaintiff  has  neither  the  special  nor  general 
property  in  the  chattels  levied  on,  and  as  he  has  the  rights 
and,  the  remedy  above  indicated,  to  allow  him  to  maintain  the 
present  action,  would  be  to  give,  him  "the  aid  of  the  law  to 
'speculate  upon  the  defendant's  fraud.  For,  although  he  may 
.  in  this  very  action  recover  the  full  value  of  the  chattels  levied 
on,  and  may  obtain  satisfaction,  that  recovery ;and  satisfaction 
would  not  discharge  the  levy,  nor  vest  any  right,  or  title,  or 
property,  in  or  to  those  chattels,  in  the  defendant,  nor  relieve 
,  him  from  liability  to  the  sheriff  for  the  .identical  fraud  on 
which  the  plaintiff's  recovery,  is.  rested.  To  sustain  the 
present  action,  is  to  assert  as  law,,  that  there  may  bo  two 
actions,  two 'recoveries  of  full  damages,  and  two'satisfactions 
in  full,  against,  the  same  man,  for  the.  same  matter,  cause  and 
thing,  in  favor  of  different  plaintiffs.  The  law  does  not  sanc- 
tion any  such  violation  of  justice,,  even  agains.t  a' person  guilty 
of  a  fraud.  It  provides-  a  mode  in  which  the  plaintiff  may  be 
protected  from  damage,  but  does  not  enable  him  to  convert  the 
-fraudulent  conduct  of  the  defendant. into  a  source  of-profit. 
Its  reasoning -may  seem  to  he  artificial  :  but  still,  as,  it  is  the 
Teasoning  of  the  law,  it  'must  be  regarded  by  the  courts  as 
conclusive.  \  '•'•.•'_, 

Our  opinion  is,  that  the  facts  stated  in  the  second  count  of 
the  amended  complaint  do  hot  entitle  the  paintiff  to  maintain 
the  present  action  ',  and  that,  as  that  count  does  not  show 
any  cause  of  action  against  the  defendant,  the  demurrer  to  it 
should  have  been  sustained.  For  overruling  that  demurrer, 
the  judgment  is  reversed,  and  the  cause  remanded. 
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GWYNN  AND  WIFE  vs.  HAMILTON'S  ADM'R. 

[BILL  IN  EQUITY  BY  DISTRIBUTEE  AGAINST  ADMINISTRATOR  FOR  ACCOUNT  AND  SET- 
TLEMENT OP  ADMINISTRATION.] 

1.  Mutuality  of  estoppel. — Estoppels  must  be  mutual;  and  therefore  a  person  who 
is  not  himself  bound  by  a  judgment,  cannot  set  it  up  against  another. 

2.  Judgment  res  inter  alias  no  entoppel. — A  judgment  recovered  by  the  husband,  as 
administrator  of  his  wife,  is,  as  to  the  distributees  of  the  estate,  res  inter 
olios  acta,  and  therefore  no  estoppel. 

3.  Judicial  admission. — The  institution  of  a  suit  by  the  husband,  in  the  name  of 
himself  and  wife,  for  the  recovery  of  slaves,  is  evidence  against  him,  in  a 
subsequent  controversy  between  him  and  the  distributees  of  his  wife,  as  an 
admission  against  his  interest;  but  it  cannot  operate  as  an  estoppel,  unless 
it  has  been  acted  on  by  the  party  who  alleges  it. 

4.  Husband's  marital  rights. — The  marital  rights  of  the  husband  attach  to  slaves, 
belonging  to  his  wife,  which  are  in  the  possession  of  a  bailee  at  the  time  of 
the  marriage. 

5.  What  is  mistake  of  law. — If  the  husband,  under  the  erroneous  supposition 
that  his  marital  rights  had  not  attached  to  certain  slaves  belonging  to  his 
wife,  delivers  them  to  the  distributees  of  her  estate,  this  is  a  pure  mistake 
of  law. 

6.  Relief  in  equity  against  mistake  or  ignorance  of  law. — It  is  well  settled,  in  this 
State,  that  equity  will  not  relieve  against  a  pure  mistake  of  law,  where 
there  is  no  fraud,  imposition,  undue  influence,  imbecility  of  mind,  or  the 
like,  inferrible  from  the  transaction;  and  that  there  is  no  distinction,  in  this 
respect,  between  mistake  and  ignorance  of  law. 

APPEAL  from  the  Chancery  Court  of  Monroe. 
Heard  before  the  Hon.  WADE  KEYES. 

LINDA  DEAN,  who  was  the  daughter  of  John  Dean,  inter- 
married with  William  R.  Hamilton  in  1823,  being  at  the 
time  the  owner  of  a  negro  woman  named  Hannah,  who  then 
had  two  children,  and  who  was  in  the  possession  of  said  John 
Dean.  On  the  death  of  said  Dean,  intestate,  prior  to  1837, 
letters  of  administration  on  his  estate  were  granted  to  John 
Dean,  jr.,  and  Robert  Lee.  Mrs.  Hamilton  died,  intestate, 
in  1837,  before  the  final  settlement  of  the  estate  of  her  father, 
leaving  as  her  heirs-at-law  her  two  children,  Rebecca,  who 
afterwards  married  Warren  B.  Gwynn,  and  Charles  D.  Ham- 
ilton; and  letters  of  administration  on  her  estate  were  granted, 
in  January,  1838,  to  her  surviving  husband,  William  R. 
16 
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Hamilton.  Soon  afterwards,  said  Hamilton,  as  administrator 
of  his  deceased  wife,  instituted  two  actions  at  law,  one  against 
said  John  Dean,  jr.,  and  the  other  against  said  Robert  Lee, 
for  the  recovery  of  several  negroes,  together  with  damages 
for  their  detention;  and  recovered  judgments,  in  1842  and 
1843,  for  the  slaves,  with  damages;  which  judgments  were 
fully  satisfied,  by  the  delivery  of  the  slaves,  and  the  payment 
of  the  damages.  On  the  final  settlement  of  the  estate  of 
John  Dean,  sr.,  in  1842,  Mrs.  Hamilton's  distributive  share, 
amounting  to  over  $2,000,  was  decreed  to  her  said  husband, 
as  her  administrator,  and  was  received  by  him  under  the 
decree.  In  the  latter  part  of  the  year  1842,  said  Hamilton, 
as  administrator  of  his  said  wife,  delivered  to  each  of  her 
children  several  of  the  slaves  which  he  had  recovered  in  the 
actions  at  law,  and  which  were  delivered  to  them  as  a  part  of 
their  distributive  shares  of  the  estate. 

In  November,  1852,  Gwynn  and  wife  filed  their  bill  in 
equity  against  Hamilton,  for  an  account  and  settlement  of  his 
administration  on  the  estate  of  his  said  wife.  ,  Hamilton 
answered  the  bill,  and  set  up  several  defenses  which  it  is 
unnecessary  to  notice.  He  denied  that  his  wife  was  possessed 
of  any  separate  estate  at  the  time  of  her  death,  or  that  she 
left  any  choses  in  action,  except  her  distributive  share  of  her 
father's  estate.  In  reference  to  the  negroes,  Hannah  and  her 
children,  he  alleged  that  they  belonged  to  his  wife  at  the  time 
of  her  marriage  with  him,  under  a  gift  from  her  grandfather, 
and  were  in  the  possession  of  her  father  as  her  natural  guar- 
dian and  bailee;  that  her  father  admitted  her  title  to  him, 
and  afterwards  held  them  as  his  bailee;  that  his  marital  rights 
thereby  attached  to  the  slaves;  and  that  the  subsequent  suits, 
in  the  name  of  himself  as  administrator  of  his  wife,  were  so 
instituted  by  the  advice  of  counsel.  His  delivery  of  the 
slaves  to  Mrs.  Gwynn  and  her  brother,  he  alleges,  was  in 
ignorance  of  his  own  rights,  and  on  the  express  understand- 
ing that  they  were  received  in  full  satisfaction  of  all  claims 
against  him  arising  out  of  his  wife's  estate. 

On  the  part  of  the  defendant,  it  was  proved  that,  under 
the  advice  of  counsel,  he  instituted  a  suit  against  his  father- 
in-law,  in  the  names  of  himself  and  wife,  for  the  recovery  of 
the  slaves  Hannah  and  her  children;  that  Mrs.  Hamilton  and 
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her  father  both  died  pending  this  suit,  and  it  was  then  suffered 
to  abate;  and  that  the  subsequent  suits  against  Lee  and  Dean 
were  instituted,  under  the  advice  of  counsel,  to  recover  the 
same  slaves. 

The  chancellor  sustained  the  bill,  and  ordered  a  reference 
to  the  register  of  the  matters  of  account;  holding,  that  the 
defendant  was  chargeable  with  the  money  which  he  had 
received  as  his  wife's  distributive  share  of  her  father's  estate; 
that  the  slaves  Hannah  and  her  children  were  not  assets  of 
the  estate,  but  belonged  to  the  defendant  jure  mariti]  that  his 
institution  of  the  suits  for  their  recovery  did  not  estop  him 
from  asserting  his  title,  but  was,  at  most,  an  admission  against 
interest;  and  that  the  complainants,  having  received  a  portion 
of  these  slaves  in  discharge  of  the  defendant's  liability  as 
administrator,  must  be  charged  with  their  value  at  the  time 
of  the  delivery. 

The  complainants  appeal  from  this  decree. 

WATTS,  JUDGE  &  JACKSON,  with  whom  was  F.  S.  BLOUNT, 
for  the  appellants. — Hannah  and  her  children  belonged  to  the 
estate  of  Mrs.  Hamilton.  Whatever  rights  Hamilton  may 
have  had,  he  sued  for,  and  recovered  them,  as  administrator 
of  his  wife;  thereby  admitting  that  he  had  no  title  to  them, 
and  that  they  belonged  to  his  wife.  This  is  a  conclusive 
estoppel  against  him  and  his  representatives. — 1  Greenl.  Ev. 
§§  27,  627  a,  and  authorities  there  cited.  The  hire  and  dam- 
ages recovered  in  those  actions,  must  be  governed  by  the 
decision  as  to  the  right  to  the  slaves.  The  slaves  delivered 
by  Hamilton  to  the  complainants,  were  delivered  and  received 
as  a  part  of  Mrs.  Gwynn's  distributive  share  of  her  mother's 
estate;  and  they  cannot  be  allowed  as  a  credit  to  the  defend- 
ant, in  accounting  for  the  money  received  by  him  as  Mrs. 
Hamilton's  distributive  share  of  her  father's  estate. 

N.  W.  COCKE,  contra. — 1.  The  value  of  the  slaves  may  be 
allowed  to  the  defendant,  under  the  answer  merely,  against 
the  complainants'  demands.  If  money  had  been  distributed, 
on  a  partial  settlement,  under  the  supposition  that  it  belonged 
to  the  estate,  when  in  fact  it  did  not,  equity  would  allow  it 
against  the  distributees,  on  final  settlement,  in  dimnuition  of 
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their  claims,  without  a  cross  bill;  and  there  can  be  no  material 
distinction  between  that  case  and  this. — Montgomery  v. 
Givhan,  24  Ala.  568;  Craig  v.  McGehee,  16  Ala.  41;  Breck- 
enridge  v.  Floyd,  7  Dana,  456. 

2.  That  the  mistake  was  one  of  law,  and  not  of  fact,  does 
not  affect  the  right  to  the  allowance. — American  Jurist,  vol. 
5,  146,  371;  4  Dana,  314;  3  B.  Monroe,  510;  4  ib.  190; 
19  Conn.  548;  7  Geo.  64;  2  Bailey,  623;  2  McCord's  Ch.  455; 
1  Hill's  Ch.  251 ;  6  Har.  and  John.  500  ;  11  Ohio,  223,  480; 
8  Wheaton,  215;  1  Ed w.  467;  2  Barb.  Ch.  505.  The  supreme 
court  of  Alabama  has  recognized  this  principle  in  several 
cases. — Craig  v.  McGehee,  16  Ala.  41;  Betts  v.  Betts,  18  Ala. 
787;  Larkins  v.  Biddle,  21  Ala.  252;  Stone  v.  Hale,  17  Ala. 
557.  Where  the  draughtsman,  from  ignorance  or  mistake  of 
what  the  law  is,  fails  to  use  words  of  such  legal  import  as 
will  effectuate  the  intention  of  the  parties,  and  the  instrument 
is  executed  by  them  under  the  belief  that  he  has  used  proper 
words,  it  is  idle  to  say  that  this  is  a  mistake  of  fact,  and  not 
of  law.  The  mistake  is  in  the  legal  effect  of  the  language 
used;  and  the  mistake  in  the  case  at  bar  is  of  the  same 
character. 

WALKER,  J. — Estoppels  by  judgment  operate  mutually, 
and  a  party  not  bound  by  a  judgment  can  not  claim  that 
another  is  estopped  by  it. — Bentley  v.  Cleveland,  22  Ala. 
821;  Edmondson  v.  Montague,  14  Ala.  371;  Co.  Lit.  352  a; 
4  Bacon's  Abridgment,  190  ;  Ross  v.  Cobb,  9  Yerger, 
463-470. 

The  distributees  of  the  estate  of  Linda  Hamilton  could 
not  be  estopped  by  any  judgment  in  the  case  of  Hamilton,  as 
administrator  of  that  estate,  against  Dean  and  Lee,  because 
such  judgment  would  be,  as  to  them,  res  inter  olios  acta. — Neil 
v.  McCombs,  2  Yerger,  10;  Osgood  v.  The  Manhattan  Co., 
3  Cowen,  622;  Deneal  v.  Archer  and  Stump,  8  Peters,  528; 
Mason's  Devisees  v.  Peters,  1  Munford,  437. 

As  the  complainants  in  this  suit  could  not  themselves  be 
estopped  by  the  judicial  proceedings  above  named,  they  cannot 
plead  them  as  estoppels  against  the  administrator  who  insti- 
tuted them.  The  fact  that  Hamilton  commenced  suits,  in  the 
name  of  himself  and  wife,  for  the  recovery  of  the  slaves, 
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which  suits  were  permitted  to  abate,  is  available  in  evidence, 
as  an  admission  of  Hamilton  against  his  interest;  but,  like 
other  admissions,  does  not  operate  as  an  estoppel,  unless  they 
have  been  acted  on  by  him  who  sets  up  the  estoppel. 
McCravy  v.  Remson,  19  Ala.  430;  Duncan  &  Hooper  v. 
Stewart,  25  Ala.  408.  , 

It  follows  from  what  is  above  said,  that  the  chancellor  did 
not  err  in  declining  to  charge  the  administrator  of  Linda 
Hamilton's  estate  with  the  negroes  recovered  from  Lee  and 
Dean,  and  their  hire,  if  the  proof  shows  clearly  that  the 
negroes  belonged  to  William  R.  Hamilton,  and  not  to  the 
estate  of  his  intestate.  The  negroes  did  belong  to  the  estate 
of  Linda  Hamilton,  unless  the  marital  rights  of  Wm.  R. 
Hamilton  attached  to  them  after  his  intermarriage  with  her, 
and  before  her  death.  This  branch  of  the  case,  therefore, 
depends  upon  the  question,  whether  William  R.  Hamilton's 
rights,  by  virtue  of  his  marriage  to  Linda  Hamilton,  attached 
to  the  negroes.  We  concur  with  the  chancellor  in  the  con- 
clusion, that  the  proof  establishes  that,  at  the  time  of  the 
marriage  of  William  R.  Hamilton  to  Linda  Dean,  the  slaves 
Hannah  and  her  children  were  the  property  of  the  said  Linda, 
and  were  in  the  possession  of  her  father  as  her  bailee;  and 
the  possession  of  the  bailee  being  deemed  the  possession  of 
the  bailor,  the  title  to  the  property  vested  in  William  R. 
Hamilton,  jure  mariti. — Magee  v.  Toland,  8  Porter,  37. 

The  bill  states  that  the  complainants  have  received  from 
the  estate  of  Linda  Hamilton  the  slaves  Hannah,  Henry, 
Lydia  and  Elick;  and  that  Charles  D.  Hamilton  has  received 
the  slaves  Howard,  Jim  and  Clay.  The  answer  of  Wm.  R. 
Hamilton  admits  the  delivery  of  those  negroes,  as  a  part  of 
the  assets  of  the  estate  of  Linda  Hamilton,  but  avers  that 
the  negroes  were  so  delivered  through  an  ignorance  and 
mistake  of  the  rights  which  accrued  to  him  by  his  intermar- 
riage with  Linda  Hamilton.  It  is  clearly  deducible  from  the 
answer,  that  the  mistake  was  one  of  law,  and  not  of  fact. 
The  chancellor  charged  the  complainants  with  the  value  at 
the  time  of  delivery  of  the  negroes  received  by  them,  and 
charged  Wm.  R.  Hamilton  with  the"  funds  decreed  to  him,  as 
the  representative  of  Linda  Hamilton's  estate,  on  the  final 
settlement  of  Dean's  estate.  With  the  funds  last  mentioned, 
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which  were  received  under  a  decree  on  the  final  settlement  of 
Dean's  estate,  Wm.  R.  Hamilton  was  certainly  chargeable; 
but  the  allowance  to  him  of  the  value  of  the  slaves  voluntarily 
delivered  to  the  distributees  of  Linda  Hamilton's  estate,  was, 
in  our  judgment,  erroneous.  These  slaves  were  not  received 
by  the  distributees  as  a  payment  on  their  respective  shares  of 
the  money  which  might  be  for  distribution,  but  as  constituting 
a  part  of  the  estate,  and  liable  to  division  among  them,  as 
their  own  property,  under  the  statute  of  distributions.  It 
can  not  be  known,  and  we  are  not  authorized  to  conjecture, 
that  the  negroes  would  have  been  received  in  payment  of  the 
pecuniary  demand,  against  which  the  decree  of  the  chancellor 
balanced  it;  and  to  credit  the  value  of  those  slaves  on  the 
money  part  of  the  claim  against  the  administrator  would 
convert  the  reception  of  them  by  the  distributees,  as  their 
own  property,  into  an  involuntary  purchase. 

It  is  argued  in  support  of  the  chancellor's  decree,  in  this 
respect,  that  because  Wm.  R.  Hamilton  delivered  the  slaves 
through  mistake  of  law,  he  has  a  just  claim  to  have  back  them, 
or  their  value;  and  that  this  claim  may  be  set  off  against  his 
liability  to  the  distributees.  A  conclusive  reply  to  that 
argument  is,  that  the  mistake  is  one  merely  of  law;  and  that 
we  can  not  in  this  State,  without  overturning  all  our  prece- 
dents, hold  that  equity  can  relieve  against  a  mistake  of  law, 
where  there  is  no  element  of  fraud,  imposition,  undue  influ- 
ence, imbecility  of  mind,  or  the  like,  inferrible  from  the 
transaction. — Jones  v.  Watkins,  1  Stew.  81 ;  University  v. 
Keller,  1  Ala.  406;  Juzan  v.  Toulman,  9  Ala.  694;  Haden  v. 
Ware,  15  Ala.  149;  Dill  v.  Shahan,  25  Ala.  702  ;  Stone  v. 
Hale,  17  Ala.  557;  Larkins  v.  Biddle,  21  Ala.  252;  Erwin  v. 
Hamner,  27  Ala.  297. 

We  do  not  pause  to  comment  upon  these  decisions  ;  but  an 
examination  of  them  will  prove  that  this  court,  from  an  early 
day  in  the  history  of  our  jurisprudence,  has  uniformly  main- 
tained the  proposition  above  laid  down.  It  has  been 
persistingly  contested  both  in  England  and  in  America;  and 
there  are  some  decisions  opposed  to  it.  A  distinction  has 
been  taken  in  South  Carolina,  Georgia,  Kentucky,  and  Mary- 
land, between  mistakes  of  law,  and  ignorance  of  law;  and 
there  are  some  English  decisions  which  have  been  regarded 
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by  some  as  supporting  the  distinction.  The  cases  will  be 
found  upon  the  brief  of  counsel,  or  referred  to  in  the  author- 
ities cited  upon  the  brief.  But  this  distinction  has  been 
generally  repudiated,  as  resting  upon  a  mere  imaginary 
difference,  or  as  too  subtle  and  refined  for  practical  applica- 
tion. The  great  weight  of  authority,  both  in  England  and 
America,  maintains  the  rule  which  we  have  laid  down  above. 
That  rule  is,  as  we  conceive,  founded  in  a  wise  and  salutary 
public  policy;  and  the  best  interests  of  society  demand  the 
stern  observance  of  it,  subject  to  any  qualifications  and 
exceptions  which  reason  and  authority  may  have  engrafted 
upon  it,  without  bending  to  the  hardships,  real  or  imaginary, 
of  particular  cases.  While  we  regard  the  question  as  one 
too  well  settled  in  this  State  to  be  opened  anew,  our  reflections 
and  examination  of  authorities  have  convinced  us,  that  the 
position  heretofore  taken  by  this  court  is  founded  in  true 
policy,  and  sustained  by  the  weight  of  authority.  In  the 
books  referred  to  below,  the  question  will  be  found  fully 
discussed,  both  upon  authority  and  principle. — Willard's 
Equity  Jurisprudence,  ch.  1,  §  2;  1  Story's  Equity  Jurispru- 
dence, ch.  5;  Champlin  v.  Laytin,  18  Wendell,  407;  Shotwell 
v.  Murray,  1  Johns.  Ch.  316;  Lynn  v.  Buchanan,  2  Johns. 
Ch.  51;  Gilbert  v.  Gilbert,  9  Barb.  532;  Havens  v.  Foster, 
9  Pick.  112;  Waterman  v.  Snyder,  2  Green's  (New  Jersey) 
Ch.  489;  Good  v.  Herr,  7  Watts  &  Serg.  253;  Bank  v.  Dan- 
iel, 12  Peters,  32;  Bell  v.  Stee,  2  Humph.  148;  Trigg  v.  Reed, 
5  Humph.  529;  BroadweU  v.  Broadwell,  1  Gilm.  529;  C.  & 
H.'s  Notes  to  Phillipps  on  Ev.,  1483. 

The  decisions  which  maintain  the  jurisdiction  of  the  chan- 
cery courts  to  reform  an  instrument  which,  on  account  of  the 
mistake  of  the  draughtsman,  fails  to  speak  the  true  intention  of 
the  parties,  are  not  adverse  to  our  conclusion.  Those  decis- 
ions are  placed  on  the  ground,  that  such  mistakes  are  rather 
of  fact,  than  of  law. — Larkins  v.  Biddle,  supra. 

We  do  not  intend  to  say  that  there  are  not  exceptions  to 
the  general  rule.  It  is  said  in  Bank  of  the  United  States  v. 
Daniel,  supra,  that  whatever  exceptions  there  may  be  to  the 
rule,  they  will  be  found  few  in  number,-  and  to  have  something 
peculiar  in  their  character,  and  involve  other  elements  of 
decision.  This  case  has  no  features  entitling  it  to  an  exemp- 
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tion  from  the  general  rule.  That  the  party  in  this  case  has 
acted  in  ignorance  of  title,  does  not  make  his  mistake  one  of 
fact.  Mistake  of  law  in  reference  to  one's  title  is  not  the 
ground  of  relief,  unless  there  is,  in  the  language  of  Judge 
Story,  "an  admixture  of  other  ingredients,  going  to  establish 
misrepresentation,  imposition,  undue  confidence,  undue  influ- 
ence, or  that  sort  of  surprise  which  equity  uniformly  regards 
as  a  just  foundation  for  relief."—!  Story's  Eq.  Jur.  134,  §  120  , 
The  chancellor  erred  in  directing  the  register  to  charge 
the  complainant  with  the  value  of  the  slaves  received  from 
Wm.  K..  Hamilton;  and  for  this  error,  the  decree  is  reversed, 
and  the  cause  remanded.  Let  the  costs  of  the  appeal  be 
paid  by  the  appellants. 


ALLMAN  vs.  GANN. 

[DETINUE  FOR  HORSE   BY   DEFENDANT  IN  EXECUTION   AGAINST   PURCHASER  AT 
SHERIFF'S  SALE.] 

1.  Exemption  law  (Code,  §  2462)  construed,  as  to  meaning  of  term  'work-horse.' — A 
stallion  may  be  exempt  from  levy  and  sale  under  execution,  if  one  of  the 
purposes  for  which  he  is  kept  is  the  use  of  the  family  in  the  performance 
of  the  ordinary  services  of  a  work-horse,  although  he  is  sometimes  used  for 
other  purposes  ;  but  the  use  is  a  question  of  fact  for  the  decision  of  the  jury, 
which  the  evidence  in  this  case  did  not  authorize  the  court  to  assume. — 
(RicE,  C.  J.,  dissenting,  held  that  the  evidence  justified  a  general  charge  in 
favor  of  the  claimant  without  hypothesis.) 

2.  General  charge  on  evidence. — A  general  charge  in  favor  of  either  party  is  erro- 
neous, when  there  is  the  least  conflict  in  the  evidence  on  a  material  point, 
or  where  the  evidence  is  susceptible  of  more  than  one  construction,  although 
the  facts  of  the  case  are  admitted  by  the  parties,  and  the  bill  of  exceptions 
states  that  there  was  no  conflict  in  the  evidence. 

APPEAL  from  the  Circuit  Court  of  Marion. 
Tried  before  the  Hon.  THOMAS  A.  WALKER. 

THIS  action  was  brought  by  Samuel  Gann  against  W.  C. 
M.  Allman,  to  recover  a  stallion,  together  with  damages  for 
its  detention  ;  and  the  bill  of  exceptions  is  as  follows  : — 
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"  On  the  trial  of  this  cause,  it  was  admitted  by  the  defendant, 
that  the  plaintiff  owned  the  horse  sued  for  at  the  time  of  the 
levy  and  sale  under  the  execution  under  which  the  defendant 
claims,  and  that  he  has  not  since  parted  with  his  title,  except 
by  virtue  of  said  sale  ;  that  the  plaintiff,  at,  before,  and  since 
said  levy  and  sale,  was  a  man  of  family,  a  citizen  of,  and 
residing  in  this  State,  and  had  a  wife  and  two  children  ;  that 
he  then  owned  but  one  horse,  and  no  mule  or  yoke  of  work- 
oxen,  and  the  horse  sued  for  in  this  action  is  the  one  in 
controversy;  that  the  plaintiff  claims  said  horse  as  his  work- 
horse, under  the  statute  exempting  certain  property  from  levy 
and  sale  under  legal  process,  and  claimed  said  horse  at  the 
time  of  said  levy  and  sale,  and  forbid  the  sale ;  that  said 
horse  was  claimed  and  used  by  plaintiff  in  the  ordinary  and 
common  services  of  his  family  in  this  State,  so  far  as  he  had 
such  services  to  perform — that  is,  he  once  rode  to  mill  on  him, 
and  once  carried  his  wife  to  church,  but  plaintiff  had  to  lead 
him  when  she  rode  him  to  church  ;  that  said  horse  was  broke 
to  the  saddle,  and  plaintiff  used  him  as  his  saddle-horse,  both 
in  this  State  and  in  Mississippi,  before  and  after  the  time  of 
said  levy ;  that  said  horse  was,  and  is,  worth  $300  ;  that  he 
was  in  the  defendant's  possession  at  the  service  of  the  writ  in 
this  case,  and  has  been  in  his  possession  for  the  twelve  months 
since  said  sale  ;  that  his  annual  use  is  worth  $50  ;  that  plain- 
tiff was  married,  in  this  State,  in  1850,  and  has  ever  since 
resided  here ;  that  he  and  his  family  lived  together  at  the 
time  of  said  levy  and  sale,  and  are  still  residing  together  in 
this  State  ;  that  he  never  stood  said  horse,  or  let  him  to 
mares,  in  this  State,  but  only  used  him  here  in  the  ordinary 
services  of  his  family  as  above  stated.  It  is  admitted  by  the 
plaintiff,  that  said  horse  was  levied  on  and  sold  by  a  constable 
under  regular  process  of  law,  and  that  the  defendant  purchased 
said  horse,  bona  Jide,  at  public  sale  under  execution  against 
plaintiff.  It  is  further  admitted,  that  plaintiff  purchased  said 
horse  from  a  Tennessean,  for  $300,  (giving  two  other  horses 
in  part  payment,  and  paying  the  balance  in  money,)  in  the 
winter  of  1853-^1 ;  that  he  carried  said  horse  to  Mississippi, 
in  the  spring  of  1854,  and  stood  him,  and  said  that  he  made 
$400  by  him  in  the  season  ;  and  that  a  short  time  after  he 
returned  to  this  State,  the  horse  was  levied  on,  and  sold. 
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"  There  being  no  conflict  in  the  proof,  the  court  thereupon 
charged  the  jury,  that  if  they  believed  the  evidence,  they  must 
find  for  the  plaintiff;  to  which  charge  the  defendant  excepted," 
and  which  he  now  assigns  as  error. 

E.  W.  PECK,  for  the  appellant. 
THOS.  M.  PETERS,  contra. 

STONE,  J. — The  statute,  exempting  from  levy  and  sale 
certain  property  for  the  benefit  of  indigent  families,  has 
always  received  in  this  court  a  liberal  construction,  in  fur- 
therance of  the  humane  intentions  of  the  legislature.— Code, 
§  2462  ;  Watson  v.  Simpson,  5  Ala.  233  ;  Jordan  v.  Autrey, 
10  Ala.  276  ;  Favers  v.  Glass,  22  Ala.  627  ;  Sallee  v.  Waters, 
17  Ala.  482  ;  Noland  v.  Wickhain,  9  Ala.  169.  We  have  no 
wish  to  depart  from  such  construction. 

The  question  raised  by  this  record  is,  was  the  horse 
described  in  the  testimony,  a  work-horse  within  the  meaning 
of  the  statute  ?  The  bill  of  exceptions  tends  to  show  that  he 
was  put  to  various  uses  ;  to  some  of  which  we  are  unable  to 
assign  a  place  within  the  purview  of  the  statute. 

In  Noland  v.  Wickham,  supra,  this  court  said,  "  We  must 
understand  the  term  work-horse  to  mean  one  that  performs  the 
common  drudgery  of  the  homestead  ;  as  to  haul  wood,  to 
draw  the  plow,  to  carry  the  family  to  the  church,  &c.,  either 
under  the  saddle,  or  in  traces.  It  is  not  necessary  that 
he  shall  have  performed  this  service;  if  he  has  performed  a 
part  of  it,  and  is  intended  as  such  a  drudge,  it  is  quite  suffi- 
cient to  bring  him  within  the  exemption  of  the  statute."  In 
another  part  of  the  same  opinion,  it  is  more  than  intimated 
that  the  statutory  exemption  would  be  upheld  for  the  benefit 
of  the  family,  "if  the  only  horse  belonging  to  its  head  was 
used  to  ride  to  mill,  to  carry  the  children  to  school,  or  in 
other  equally  necessary  or  convenient  service."  It  is  not 
necessary  that  the  horse  should  have  been  broken  to  the 
harness,  or  actually  put  to  service. — 9  Ala.  169. 

We  cordially  approve  this  statement  of  the  principle.  The 
inquiry  in  every  such  case  is,  what  is  the  intention  or  purpose 
for  which  the  horse  is  owned  and  kept  ?  If  the  horse  was 
kept  in  the  prosecution  of  a  business,  or  livelihood,  outside  of 
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the  comforts,  the  wants  and  requirements  of  the  family,  and 
of  its  several  members,  then  such  horse  is  not  exempt  under 
the  statute  from  levy  and  sale. 

On  the  other  hand,  if  owned  and  kept  for  the  use  of  the 
family,  the  exemption  is  not  impaired  if  the  horse  be,  for  any 
portion  of  the  time,  applied  to  other  uses.  The  use  is  a  ques- 
tion of  inference  to  be  drawn  by  the  jury,  upon  a  survey  of 
all  the  evidence.  We  do  not  say,  or  intend  to  say,  that  the 
statute  withholds  its  protection,  unless  the  chief  or  main 
employment  of  the  horse  shall  be  in  the  service  of  the  family. 
In  fact,  it  is  not  necessary  that  any  service  shall  have  been 
rendered  the  family,  if  there  be  a  bona-fide  intention  that  the 
horse  shall  be  put  to  such  use.  We  do  decide,  however,  that 
to  justify  the  exemption,  use  by,  or  service  to  the  family,  in 
the  sense  of  that  term  as  we  have  above  explained  it,  must  be 
one  of  the  bona-fide  purposes  for  which  the  property  is  kept. 

It  is  obvious,  the  legislature  did  not  intend  to  exempt  every 
description  of  horse,  irrespective  of  the  uses  to  which  he  was 
put.  If  such  had  been  their  intention,  they  would  have 
omitted  the  word  work,  as  a  qualification  of  the  term  horse. 

The  testimony  in  this  case  was  susceptible  of  more  than  one 
construction.  It  should,  therefore,  have  been  left  to  thejury, 
under  an  appropriate  charge.  It  was  not,  on  the  main  point, 
so  free  from  conflict,  as  to  justify  the  charge  given. — Arnold 
v.  The  State,  at  the  present  term  ;  Dill  v.  The  State,  25  Ala. 
16  ;  Holmes  v.  The  State,  23  Ala.  17;  Skains  &  Lewis  v.  The 
State,  21  Ala.  218. 

For  the  error  pointed  out,  the  judgment  of  the  circuit  court 
is  reversed,  and  the  cause  remanded. 

RICE,  C.  J. — I  think  the  construction  given  to  the 
exemption  law,  by  our  former  decisions,  both  before  and  since 
its  re-enactment  in  the  Code,  was  more  liberal  than  that  given 
to  it  by  my  brother  judges  in  this  case.  I  am  not  willing  to 
narrow  the  construction  heretofore  given  to  this  law. — See 
Favers  v.  Glass,  22  Ala.  R.  621,  and  cases  therein  cited.  And 
according  to  the  former  decisions  of  this  court,  the  charge  of 
the  court  below  was,  in  my  judgment,-  correct.  I  am,  there- 
fore, opposed  to  a  reversal. 
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McCREARY  vs.  TURK. 

[ACTION  AGAINST  OWNERS  OF  STEAMBOAT  TO  RECOVER  DAMAGES  FOR  LOSS  OF  COTTON.] 

1.  Relevancy  of  evidence  distinguished  from  weight  or  sufficiency. — Primary  and  rele- 
vant evidence,  however  weak,  cannot  be  excluded  from  the  jury  because 
stronger  evidence  might  have  been  adduced. 

2.  Opinion  of  witness,  admissibiliiy  of. — Upon  the  question  whether  the  officers 
and  crew  of  a  steamboat,  at  a  particular  time,  were  sufficient  in  number  to 
run  her  on  a  particular  river,  the  opinion  of  a  witness,  who  had  an  oppor- 
tunity of  personal  observation,  and  who  testifies  to  the  facts  derived  from 
that  observation,  is  competent  evidence. 

3.  Motion  to  exclude  or  suppress  evidence,  when  made. — Irrelevant  evidence  may  be 
excluded  from  the  jury,  on  motion,  at  any  time  before  they  retire ;  but 
where  the  deposition  of  a  witness  has  been  regularly  taken  and  returned, 
the  objection  cannot  be  sprung  on  the  trial,  that  any  portion  of  it  is  not 
responsive  to  the  interrogatories,  or  that  it  states  either  more  or  less  than 
was  called  for  by  the  interrogatories,  unless  the  motion  is  accompanied  by 
proof  that  it  could  not  have  been  made  at  an  earlier  opportunity. 

APPEAL  from  the  Circuit  Court  of  Conecuh. 
Tried  before  the  Hon.  C.  W.  RAPIEE. 

THIS  action  was  brought  against  the  appellant  and  others, 
as  owners  of  the  steamboat  'A.  B.  Shaw/  to  recover  damages 
for  the  loss  of  fifteen  bales  of  cotton.  The  bill  of  exceptions 
states  that,  "  among  other  questions,  it  became  material  to 
inquire  whether  there  was  enough  of  officers  and  hands  on 
said  boat,  and  whether  they  were  skillful  and  competent." 
The  defendants  offered  in  evidence  the  deposition  of  one 
James  Burroughs,  which  was  taken  on  interrogatories  and 
cross-interrogatories.  The  plaintiff  moved  the  court  to 
exclude  from  the  jury  a  portion  of  one  of  the  answers  to  the 
interrogatories  in  chief,  which  was  in  these  words  :  "  There 
was  a  sufficiency  of  officers  and  hands  on  said  boat  to  run  her 
in  the  manner  which  she  was  to  run."  The  court  sustained 
the  motion,  and  excluded  the  evidence;  and  the  defendants 
excepted.  This  is  the  only  matter  assigned  as  error. 

GEO.  W.  STONE,  for  the  appellant. 
WATTS,  JUDGE  &  JACKSON,  contra. 
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EICE,  C.  J. — It  is  manifest  from  the  bill  of  exceptions, 
that  the  evidence  excluded  by  the  court  was  not  in  its  nature 
irrelevant.  It  certainly  tends  to  prove  that  "  there  were 
enough  of  officers  and  hands  on  said  boat."  at  the  time  of  the 
occurrence  which  resulted  in  the  loss  of  the  plaintiff's  cotton. 
1  Greehlf.  Ev.  (5th  edition,)  §  51  a,  440.  It  may  be  weaker 
than  other  evidence  which  might  be  attained,  tending  to  prove 
the  same  fact ;  but  the  mere  selection  of  weaker,  instead  of 
stronger  proofs,  will  not  justify  the  exclusion  of  the  weaker, 
when  it  is,  in  its  nature,  primary  and  relevant. — 1  Greenlf. 
Ev.  §  82. 

Upon  such  a  question  as  the  sufficiency  of  the  number  of 
the  officers  and  hands  on  a  steamboat  at  a  particular  time  to 
run  her  on  a  particular  river,  the  judgment  of  ordinary  per- 
sons, having  an  opportunity  of  personal  observation,  and  of 
forming  a  correct  opinion,  and  testifying  to  the  facts  derived 
from  that  observation,  is  admissible.  The  effect  of  admitting 
such  opinion  as  evidence  is  not  to  submit  to  the  decision  of 
the  witness  a  point  which  the  jury  alone  can  try,  but  merely 
to  assist  them  in  judging  of  a  question  of  common  sense  as 
well  as  of  science,  with  which  the  witness  may  reasonably  be 
supposed,  on  account  of  his  superior  opportunities  for  becom- 
ing acquainted  with  it  and  forming  a  correct  judgment,  to 
have  been  more  competent  to  judge  than  they  themselves. 
The  jury  are  to  decide  upon  the  value  of  the  opinion  of  the 
witness,  as  well  as  upon  the  value  of  the  evidence  on  which  it 
is  founded ;  and  thus  the  whole  matter  is  submitted  to  their 
consideration. — Florey  v.  Florey,  24  Ala.  R.  241  ;  Milton 
v.  Rowland,  11  Ala.  R.  732  ;  Porter  v.  The  Peq.  Man.  Co., 
17  Conn.  Rep.  249  ;  Fenwick  v.  Bell,  1  Carr.  &  Kirwan, 
312  ;  Webber  v.  Eastern  R.  R.  Co.,  2  Mete.  Rep.  147  ; 
Beckwick  v.  Sydebotham,  1  Camp.  Rep.  116  ;  Malton  v.  Nes- 
bit,  1  Carr.  &  Payne,  70  ;  1  Greenlf.  Ev.  §  440  ;  Watson 
v.  Anderson,  13  Ala.  R.  202. 

Where  evidence  is  introduced  by  one  party,  without  objec- 
tion, which  in  its  nature  is  not  and  cannot  be  made  relevant, 
the  other  party  has  the  right,  at  any  time  before  the  jury 
retire,  to  insist  on  its  exclusion.  But,  where  the  deposition 
of  a  competent  witness  has  been  taken  and  returned  in 
conformity  to  the  statutes,  it  is  erroneous  to  exclude  any  fact 
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or  opinion  stated  by  him,  which  he  was  competent  to  state, 
and  which  is  in  its  nature  relevant,  upon  the  objection,  sprung 
on  the  trial,  that  the  statement  of  the  fact  or  opinion  by  him 
was  not  strictly  responsive  to  the  interrogatories,  or  upon  any 
objection,  sprung  on  the  trial,  which  claims  and  discloses  no 
more  than  that  his  answers  are  defective  in  stating  either 
more  or  less  than  was  called  for  by  the  interrogatories. 
Such  objections  are  founded  on  defects  which  can  be  remedied 
and  supplied.  If  they  are  made  before  the  trial  begins,  they 
can  be  removed  without  hazard  or  injury  to  either  party.  To 
allow  them  to  be  sprung  on  the  trial,  when  an  earlier  oppor- 
tunity for  making  them  had  been  afforded,  would  be  unrea- 
sonable and  unjust.  Looking  at  the  results  which  would 
necessarily  attend  a  practice  which  would  encourage  and 
sustain  such  objections,  when  made  for  the  first  time  on  the 
trial,  after  an  earlier  opportunity  had  been  afforded  for 
making  them  ;  and  bearing  in  mind,  that  all  the  rules  of 
evidence  are  adopted  for  practical  purposes  in  the  adminis- 
tration of  justice,  and  ought  to  be  so  applied  as  to  promote 
the  ends  for  which  they  were  designed,  we  hold,  that  such 
objections  are  waived,  if  not  made  before  the  trial  begins, 
unless,  when  made  for  the  first  time  on  the  trial,  they  are 
accompanied  by  proof  from  the  party  making  them  that  he 
had  no  opportunity  to  make  them  at  an  earlier  period.  The 
reason  of  the  rule  which  requires  a  party  against  whom  an 
interested  witness  is  offered  to  object  to  his  competency  as 
soon  as  the  opportunity  to  make  the  objection  is  presented, 
applies  to  the  class  of  objections  now  under  consideration. — 
Hudson  v.  Crow,  26  Ala.  R.  515  ;  Pearsall  v.  McCartney, 
28  Ala.  Rep.  110;  Russell  v.  Union  Ins.  Co.,  1  Wash.  C.  C. 
Rep.  409  ;  Concord  v.  Mclntire,  6  New  Hamp.  R.  527  ; 
Callender  v.  Marsh,!  Pick.  Rep.  418;  Reese  v.  Beck,  24  Ala. 
R.  651 ;  Jordan  v.  Jordan,  17  Ala.  R.  466. 

In  excluding  the  evidence  embraced  by  the  motion  of  the 
plaintiff,  the  court  below  erred.  Its  judgment  is,  therefore, 
reversed,  and  the  cause  remanded. 

STONE,  J.,  not  sitting. 
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ROPER  vs.  ROPER. 

[BILL  IN  EQUITY  TO  REMOVE  HUSBAND  AS  TRUSTEE  OP  WIFE'S  SEPARATE  ESTATE.] 

1.  Right  of  wife,  or  cestui  que  trust,  to  possession  and  control  of  trust  property. — Where 
the  estate  of  the  wife  is  secured,  by  ante-nuptial  contract,  to  her  sole  and 
separate  use  during  her  life,  and  the  naked  legal  title  is  vested  in  her  hus- 
band as  trustee,  she  is  entitled,  on  application  to  a  court  of  equity,  to  the 
possession  and  control  of  the  property,  when  most  of  it  is  of  such  a  character 
that  its  enjoyment  consists  in  its  use  and  possession,  and  it  does  not  appear 
that  she  is  incompetent  to  manage  it,  or  that  her  possession  would  be 
inconsistent  with  the  rights  of  any  of  the  cestuis  que  trust. 

2.  Removal  of  husband  from  trusteeship. — If  the  husband,  by  fraudulent  design, 
or  in  disregard  of  the  rights  of  his  wife,  or  through  indifference  to  the  duties 
of  his  office,  assumes  the  exclusive  control  and  management  of  the  the  trust 
property,  a  court  of  equity  would  remove  him  from  the  trusteeship  ;  but 
when  his  assumption  of  such  authority  is  shown  to  be  the  result  of  a  mere 
misapprehension  of  his  own  rights,  and  the  trust  estate  has  suffered  no 
injury  thereby,  it  is  not  a  sufficient  ground  of  removal ;  nor  will  he  be 
removed  on  account  of  a  mere  disagreement  between  him  and  his  wife,  which 
is  not  shown  to  have  originated  from  his  culpable  conduct. 

3.  "Wife  established  in  possession. — If  the  evidence  does  not  establish  a  sufficient 
ground  for  the  removal  of  the  husband  as  trustee,  but  shows  that  he  assumed, 
through  misapprehension  of  his  own  rights,  the  exclusive  control  and  man- 
agement of  the  trust  property,  the  wife  is  entitled  to  a  decree  against  him, 
establishing  her  in  the  possession  and  control  of  the  property. 

4.  Increase  and  profits  of  trust  estate. — The  wife  is  entitled  to  the  income  and 
profits  derived  from  her  separate  estate,  secured  to  her  by  ante-nuptial  con- 
tract ;  but  if  the  husband,  while  living  with  her,  receives  such  income  and 
profits,  it  will  be  presumed,  in  the  absence  of  an  express  dissent  on  her  part, 
that  they  were  so  received  with  her  consent,  and  they  will  be  regarded  as  a 
gift  to  him. 

5.  Slave  purchased  by  husband  not  a  part  of  trust  estate. — A  slave,  purchased  by  the 
husband  at  the  request  of  the  wife,  and  paid  for  partly  with  the  proceeds 
of  the  cotton  crop  belonging  to  her  trust  estate,  and  partly  by  the  wife 
herself,  will  not  be  regarded  as  a  part  of  the  trust  estate,  when  it  is  shown 
that,  at  the  time  of  the  purchase,  the  parties  were  living  together,  and  that 
the  husband  received  the  income  and  profits  of  the  trust  estate  under  an 
implied  gift  from  the  wife. 

APPEAL  from  the  Chancery  Court  of  Lowndes. 
Tried  before  the  Hon.  WADE  KEYES. 

THIS  bill  was  filed  by  Mrs.  Louisa  P.  Roper,  suing  by  her 
next  friend,  against  her  husband,  Joseph  F.  Roper  ;  and  its 
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object  was,  to  remove  him  from  the  trusteeship  of  her  separate 
estate,  and  to  compel  an  account  and  settlement  of  the  trust. 
The  complainant's  separate  estate  was  secured  to  her  by  an 
ante-nuptial  contract,  executed  March  18,  1850,  by  which,  in 
contemplation  of  her  marriage  with  the  defendant,  all  the 
property  of  which  she  was  then  seized  and  possessed,  both 
real  and  personal,  was  conveyed  to  the  said  Joseph  F.  Roper, 
as  trustee,  "  for  the  sole  and  separate  use  of  the  said  Louisa 
during  her  natural  life,  and  at  her  death  the  same  shall  go  to 
the  said  Joseph  F.  Roper  in  fee,  if  he  shall  survive  her;  but,  if 
she  should  survive  him,  then,  and  in  that  event,  at  her  death 
said  estate  shall  go  to  and  be  distributed  among  the  heirs  of 
the  said  Joseph  F.  Roper."  The  grounds  on  which  the 
removal  of  the  husband  from  the  office  of  trustee  is  sought, 
are,  that  he  is  claiming  and  exercising  the  right  to  the  exclu- 
sive possession  and  control  of  the  property  ;  that  he  is 
incompetent  to  discharge  the  duties  of  the  office ;  and  that 
the  estate  is  being  injured  by  his  mismanagement  and  willful 
neglect.  The  bill  alleges,  also,  that  the  defendant  purchased 
a  slave,  named  Ely,  and  paid  the  greater  part  of  the  purchase 
money  out  of  the  funds  of  complainant's  separate  estate;  that 
he  took  the  bill  of  sale  in  his  own  name,  and  is  offering  the 
slave  for  sale  ;  and  an  injunction  is  prayed,  to  restrain  the 
sale. 

The  defendant  answered  the  bill ;  denying  all  the  charges 
of  incompetency,  mismanagement,  or  abuse  of  his  trust  ; 
alleging  that  he  received  the  proceeds  of  the  trust  estate, 
until  the  latter  part  of  the  year  1852,  with  the  consent  of  the 
complainant ;  insisting  that  he  had  the  right,  under  the 
marriage  contract,  to  control  the  property  during  his  life  ; 
admitting  that  he  purchased  the  slave  Ely,  and  paid  a  small 
part  of  the  purchase  money  with  funds  belonging  to  his  wife's 
separate  estate  ;  and  alleging  that  he  re-placed  these  funds, 
and  that  the  slave  is  his  own  property. 

On  final  hearing,  on  bill,  answer,  exhibits  and  proof,  the 
chancellor  rendered  a  decree  in  favor  of  the  complainant, 
removing  the  defendant  from  the  office  of  trustee,  and  ordering 
a  reference  to  the  master  of  the  matters  of  account ;  and  this 
decree  is  now  assigned  as  error. 
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THOS.  WILLIAMS,  for  the  appellant.— 1.  The  husband,  being 
appointed  trustee  in  the  deed,  will  not  be  removed,  unless  he 
should  grossly  abuse  his  trust.  Mere  inaccuracy  of  conduct, 
or  mistake,  or  neglect  of  duty,  is  not  sufficient  ground  for  his 
removal :  his  acts  or  omissions  must  be  such  as  to  endanger 
the  trust  property,  or  to  show  a  want  of  honesty,  or  of  capacity 
to  execute  the  trust,  or  of  reasonable  fidelity. — Story's  Equity, 
vol.  2,  §§  1287-89,  and  authorities  there  cited. 

2.  The  evidence  does  not  show  such  misconduct  on  the  part 
of  the  husband,  as  would  induce  a  court  of  equity  to  remove 
him.    No  acts  of  violence  on  the  person   of  the  wife  are 
charged  in  the  bill ;  and  the  particular  acts  proved,  being 
provoked  by  her  own  misconduct,  constitute  no  ground  of 
removal.— David  v.  David^  27  Ala.  222  :  The  State  v.  Chase, 
1  Walker's  (Miss.)  E.  156;  Wharton's  Criminal  Law,  314-15. 

3.  No  cause  of  removal  being  shown,  the  husband  is  not 
liable  to  account  with  the  wife.    The  provisions  of  the  Code 
are  not  applicable  to  the  case,  because  the  parties  chose  to 
make  their  own  contract,  which  creates  and  limits  their  rights. 
Under  the  rules  which  govern  courts  of  chancery,  when  the 
parties  are  residing  together,  and  the  husband  has  possession 
of  the  wife's  separate  estate,  he  is  not  liable  to  account  for 
the  income.    He  is  the  proper  person  to  keep  the  funds,  and 
cannot  be  called  to  account,  except  in  case  of  removal. 

4.  The  proof  shows  that  the  boy  Ely  was  purchased  with 
the  consent  of  the  wife,  and  that  so  much  of  her  funds  as  was 
used  was  paid  by  herself.    If  the  trustee,  by  the  consent  of 
the  cestui  que  trust,  violates  his  duty,  the  latter  cannot  com- 
plain of  it,  but  the  trust  estate  will  be  subjected  to  indemnify 
the  trustee.— Crutchfield  v.  Haynas,  14  Ala.  49. 

WATTS,  JUDGE  &  JACKSON,  contra. — 1.  The  marriage  settle- 
ment creates  a  sole  and  separate  estate  in  Mrs.  Roper,  during 
her  natural  life  ;  and  her  husband  is  created  a  naked  trustee, 
without  any  interest  whatever.  The  complainant  is  entitled, 
then,  during  her  life,  to  the  possession  of  the  property,  and 
has  the  right  to  control  and  manage  it.  She  is  also  entitled, 
absolutely,  to  the  rents,  issues,  proceeds  and  profits  of  the 
estate.  The  defendant  admits,  in  his  answer,  that  he  asserts 
and  exercises  the  right  to  the  possession  and  absolute  man- 
17 
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agement  of  the  property,  and  allows  the  complainant  only 
such  portion  of  the  proceeds  and  profits  as  he,  in  his  discretion, 
sees  proper  ;  rights  wholly  inconsistent  with  the  terms  of  the 
trust,  and  which,  if  allowed,  would  make  the  provision  for  the 
separate  use  of  the  wife  entirely  nugatory.  The  answer 
affords  evidence,  also,  of  his  mismanagement  of  the  trust 
estate  in  other  respects.  A  trustee  will  be  removed,  on  appli- 
cation to  a  court  of  equity,  for  any  willful  breach  of  trust  ; 
or  where  he  refuses  to  give  possession  to  the  cestui  que  trust, 
when  it  does  not  militate  against  the  trust,  and  the  cestui  que 
trust  is  competent  to  sustain  it;  or  when  he  improperly 
endeavors  to  evict  the  cestui  que  trust  from  the  possession  of 
the  trust  estate  ;  or  where  he  neglects  to  receive  and  pay  over 
the  rents  and  profits  of  the  land,  when  the  trust  is  for  that 
purpose  ;  or  when  he  refuses  to  convey  at  the  request  of  the 
party  to  whom  the  whole  beneficial  interest  belongs  ;  or 
where  he  is  guilty,  in  any  other  manner,  in  the  management 
of  the  trust  estate,  of  fraud,  negligence,  want  of  caution, 
misrepresentation,  mistake,  willful  misconduct,  or  misappli- 
cation.— 2  Haddock's  Ch.  Pr.  61  ;  Willis  on  Trustees,  (3  Law 
Library,)  106,  82. 

2.  The  state  of  feeling  now  existing  between  the  parties  is, 
of  itself,  sufficient  to  justify  the  removal  of  the  trustee,  being 
incompatible  with  a  proper  execution  of  the  trust. 

WALKER,  J. — It  is  alleged  in  complainant's  bill,  and,  in 
effect,  admitted  in  the  answer,  that  the  appellant  has  in  his 
possession  the  property  vested,  by  ante-nuptial  deed,  in  him, 
as  trustee  for  the  exclusive  use  of  his  wife  during  her  life  ; 
and  that  he  denies  the  wife's  right  to  control  and  manage  the 
same.  By  the  ante-nuptial  deed,  the  naked  legal  title  alone 
is  vested  in  the  trustee  :  no  duties  are  imposed  upon  him,  to 
the  discharge  of  which  the  control  and  possession  of  the 
property  are  necessary.  The  intention  that  the  trustee  shall 
control  and  possess  the  property  is  not  indicated  by  the  deed. 
The  real  estate  is,  and  was  at  the  date  of  the  trust  deed,  the 
residence  of  the  cestui  que  trust.  Much  (if  not  all)  of  the  other 
property  is  such  that  the  enjoyment  of  it  will  consist  in  its 
possession  and  use.  The  trust  is  for  the  sole  and  separate  use 
of  the  beneficiary,  who  does  not  seem  incompetent  to  take 


JUNE  TERM,  1856. 251 

Roper  v.  Roper. 

and  manage  the  property  ;  and  the  possession  of  the  property 
would  not  be  inconsistent  with  the  security  and  protection  of 
the  rights  of  the  cestui  que  trust,  or  those  in  remainder. 
Under  such  circumstances,  the  cestui  que  trust  is,  in  equity, 
entitled  to  the  possession  of  the  property,  and.  the  control  of 
it,  notwithstanding  she  is  a  feme  covert  and  may  have  only  a 
life  estate.  To  support  our  conclusion,  we  cite  the  authorities 
without  comment. — Hill  on  Trustees,  mar.  pp.  272,  273,  384, 
385, 428;  Willis  on  Trustees,  (10  Law  Library,)  mar.  pp.  1190, 
84  ;  Young  and  Wife  v.  Miles'  Executors,  10  B.  Monroe,  287; 
Tidd  v.  Lester,  5  Maddock,  429 ;  Hodges  v.  Wood,  12  Ala. 
177  ;  Barford  v.  Street,  16  Vesey,  135. 

The  fact  that  the  trustee  in  this  case  is  the  husband  of  the 
cestui  que  trust,  certainly  does  not  militate  against  the  equita- 
ble right  of  the  latter  to  the  possession  and  control  of  the 
property.  The  wife  is,  as  to  her  separate  estate,  regarded  as 
a  feme  sole  ;  and  the  authorities  are  clear,  that  where  the 
husband's  rights  are,  as  in  this  case,  expressly  excluded,  the 
wife  has  a  right,  if  she  chooses  to  exercise  it,  to  the  dominion 
and  control  of  the  property. — Cook  v.  Kennerly  &  Smith, 
12  Ala.  42  ;  Collins  v.  Rudolph,  19  Ala.  616 ;  Bradford  and 
Wife  v.  Greenway,  Henry  &  Smith,  17  Ala.  797  ;  Jaques 
v.  Methodist  Episcopal  Church,  17  Johnson,  561,  opinion  of 
Spencer,  J. ;  Hoot  v.  Sorrell,  11  Ala.  386  ;  Forest  v.  Robin- 
son, 4  Port.  44  ;  Bell  on  Property  of  Husband  and  Wife,  498, 
(67  Law  Library,  317);  Pharis  v.  Leachman,  20  Ala.  685. 

The  appellant  had  no  right,  in  equity,  if  we  have  correctly 
ascertained  the  law,  in  the  capacity  of  either  trustee  or 
husband,  to  exclude  the  appellee  from  the  possession  and 
control  of  the  property  which  composed  the  separate  estate. 
If  she  should  threaten  or  attempt  to  use  the  property  in  a 
manner  detrimental  to  any  interests  in  remainder,  the  pre- 
ventive power  of  the  chancery  court  would  be  adequate  to 
their  protection. 

2.  The  bill  alleges,  and  the  defendant,  in  effect,  admits,  that 
the  husband  has  denied  to  the  wife  the  control  of  the  proper- 
ty, and  has  assumed  the  exclusive  right  of  its  management. 
If  this  assumption  were  the  result  of  fraudulent  design,  or 
indifference  and  disregard  of  the  rights  of  the  cestui  que  trust, 
or  insensibility  to  the  duties  of  his  office,  it  would  be  proper 


252  ALABAMA 


Roper  v.  Roper. 


to  remove  the  appellant  from  the  position  of  trustee.  But  we 
are  convinced,  from  the  responsive  allegations  of  the  answer 
and  the  evidence,  that  the  assumption  of  authority  was  the 
result  of  a  misapprehension  of  his  rights  and  duties,  and  not 
of  an  intention  to  invade  the  rights  of  another,  or  to  violate 
the  law.  The  evidence  has  also  convinced  us,  that  the  trust 
estate  has  sustained  no  injury  from  such  unauthorized  exercise 
of  power.  Such  a  mistake  might  be  innocently  made  by  a 
competent  trustee  ;  and  it  is  not,  therefore,  of  itself,  a  suffi- 
cient ground  for  his  removal. — 2  Story's  Equity,  pp.  722-23, 
§§  1287,  1288,  1289  ;  Hill  on  Trustees,  191,  192  ;  Andrews 
v.  Andrews,  28  Ala.  440  ;  Lewis  v.  Cook  &  Mitchell, 
18  Ala.  334. 

We  have  examined  the  immense  mass  of  testimony  taken 
in  this  case  ;  and  are  of  the  opinion,  that  the  evidence  does 
not  establish  the  unfitness  or  incapacity  of  appellant  to  fill 
the  office  of  trustee,  or  his  infidelity  or  negligence  in  that 
office,  or  that  the  relations  between  the  appellant  and  appellee 
were,  at  the  commencement  of  the  suit,  such,  being  the  result 
of  the  appellant's  misconduct,  as  to  render  him  an  unsuitable 
trustee.  The  evidence  has  not  convinced  us,  that  the  appel- 
lant perpetrated  any  act  of  intentional  misconduct,  either  as 
husband  or  trustee,  up  to  the  commencement  of  this  suit.  We 
do  not  consider  the  effect  of  the  evidence  in  reference  to  the 
beating  of  the  appellee  since  the  commencement  of  this  suit, 
because  any  rights  which  may  have  accrued  therefrom  are  not 
the  subject  of  cognizance  in  this  case.  A  trustee  ought  not 
to  be  removed  for  a  mere  disagreement  with  the  cestui  que 
trust,  not  originating  from  his  culpable  act. — Clemens  v.  Cald- 
well,  7B.  Monroe,  171. 

3.  While  we  do  not  think  the  trustee  in  this  case  ought  to 
have  been  removed,  the  appellee  was  entitled,  in  our  judgment, 
to  a  decree  against  him  for  her  establishment  in  the  possession 
and  control  of  the  trust  property.    Such  possession  and  control 
appertained  to  her  as  an  equitable  right ;  she  was  deprived 
of  it  by  the  appellant ;  and  it  is  the  duty  of  the  chancery  court 
to  restore  her  to  the  enjoyment  of  that  right. 

4.  The  wife  is  entitled  to  the  income  and  profits  derived  from 
her  separate  estate ;  but  if  she  lives  with  the  husband,  and 
the  husband  receives  such  income  and  profits,  it  will  be  pre- 
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sumed,  in  the  absence  of  an  express  dissent  on  her  part, 
to  have  been  with  her  consent,  and  will  be  regarded  as  a  gift 
to  him. — Hill  on  Trustees,  (2d  Am.  ed.)  mar.  pp.  425,  426. 
note  1  ;  Macqueen  on  Husband  and  Wife,  m.  p.  299,  (66  L. 
L.  90);  Clancy's  Husband  and  Wife,  354  ;  Bell  on  Property 
of  Husband  and  Wife,  497-500,  (67  Law  Li.  316);  Moore's 
Ex'rs  v.  Ferguson,  2  Munford,  421  ;  Ex  patte  Elder,  in  the 
matter  of  Williams,  2  Maddock,  287,  note  1. 

The  bill  alleges  the  receipt  of  the  income  from  the  trust 
estate  by  the  trustee,  in  despite  of  the  complainant's  dissent. 
The  answer  admits  the  receipt  of  the  income  after  1850  ;  but 
says  that  such  receipt  was  with  the  complainant's  consent, 
until  December,  1852.  The  testimony  does  not  show,  to  our 
satisfaction,  that  the  wife  ever  objected  to  the  reception  of 
the  income  or  proceeds  from  the  separate  estate,  at  an  earlier 
day  than  is  admitted  in  the  answer  ;  and  the  parties  were, 
until  that  time,  living  together.  The  husband  ought,  there- 
fore, to  be  required  to  account  with  the  wife  only  for  rents 
and  profits,  or  income,  from  the  first  of  December,  1852. 

5.  Our  conclusion  is,  that  the  proof  was  not  sufficient  to 
authorize  a  decree  that  the  slave  Ely  should  be  regarded  as 
trust  property.  The  allegations  of  the  bill,  in  reference  to 
the  purchase  of  this  property,  are  denied  by  the  answer  ;  and 
the  onus  of  proof  is  thus  cast  upon  the  complainant.  The  only 
facts,  upon  which  the  complainant  can  rely  for  visiting  the 
trust  upon  this  slave,  are,  first,  the  declaration  of  appel- 
lant, at  the  time  of  this  purchase,  that  he  would  pay  a  part 
of  the  purchase  money,  out  of  his  cotton  crop  when  sold  ; 
secondly,  that  the  purchase  is  shown  by  the  answer  to  have 
been  made  at  the  request  of  the  appellee  ;  and,  thirdly,  that 
about  $170  was  paid,  in  two  notes,  by  the  appellee.  The 
first  two  of  those  facts  are  susceptible  of  a  construction  favor- 
able to  the  appellant.  The  parties  were  then  living  together 
as  husband  and  wife,  and  the  former  was  in  receipt  of  the 
income  from  the  separate  estate  ;  and  he  may  reasonably  be 
supposed  to  have  purchased  with  the  supposition  that  that 
condition  of  things  would  continue,  and  that  therefore  the 
proceeds  of  the  cotton  crop  would  be  his  by  an  express  or 
implied  gift  from  the  wife.  The  request  of  the  wife,  that  the 
purchase  should  be  made,  may  be  referred  to  her  interest  in 
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the  affairs  of  her  husband,  in  which,  from  her  conjugal  rela- 
tion, she  must  have  felt  a  concern.  The  making  of  a  partial 
payment  of  the  purchase  money,  for  property  previously  bought 
with  the  funds  of  another,  does  not  create  a  trust  pro  tanto, 
on  the  part  of  the  owner  of  the  funds,  in  the  property  bought. 
Foster  v.  Trustees  of  the  Atheneum,  3  Ala.  309.  At  the  time 
of  the  payment  by  the  appellee  of  a  part  of  the  purchase 
money,  she  and  her  husband  were  living  together,  and  he  was 
in  the  receipt  of  her  income  as  an  implied  gift ;  and  upon  the 
principles  herein  before  settled,  we  think  such  payment  must 
be  deemed  a  gift  to  the  husband. 

The  decree  of  the  court  below  is  reversed,  and  the  case 
remanded  for  further  proceedings  agreeably  to  and  under 
this  opinion.  The  next  friend  of  the  appellee  must  pay  the 
costs  of  the  appeal. 
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[BILL  IN  EQUITY  TO  HAVE  ABSOLUTE  BILL  OF  SALE  DECLARED  MORTGAGE.] 

1.  Privileged  communications. — The  rule  which  protects  professional  communica- 
tions, is  founded  in  public  policy,  and  extends  to  all  information  acquired 
by  an  attorney  from  his  client,   touching  matters  that   come  within  the 
ordinary   scope  of  professional  employment ;  but,  where  two  contracting 
parties  employ  an  attorney  to  draw  up  their  contract,  and  make  their  com- 
munications to  him  in  the  presence  of  each  other,  each  thereby  waives,  an 
against  the  other,  his  right  to  treat  those  communications  as  confidential, 
and  each  is  entitled,  in  asserting  his  rights  under  the  contract,  to  a  disclosure 
of  its  stipulations  from  the  attorney. 

2.  Admissibility  of  parol  evidence  to  show  absolute  deed  intended  as  mortgage. — The  rule 
has  been  too  long  settled  in  this  State,  now  to  be  disturbed,  that  a  deed,  or 
bill  of  sale,  absolute  on  its  face,  may  be  shown  by  parol  evidence  to  have 
been  intended  only  as  a  mortgage. 

3.  Absolute  bill  of  sale  held  mortgage. — A  bill  of  sale  of  slaves,  absolute  in  form, 
decreed  a  mortgage,  against  the  denial  of  the  answer  on  information  and 
belief,  on  proof,  by  the  attorney  who  wrote  it  for  the  parties,  that  it  was 
purposely  made  absolute  ou  its  face,  but  was  intended  only  as  a  security  for 
a  debt  assumed  by  the  vendee,  and  that,  on  the  re-payment  of  the  money, 
the  vendor  should  have  the  slaves  ;  it  being  shown,  also,  that  the  value  of 
the  slaves  greatly  exceeded  the  amount  of  the  assumed  debt,  and  that  the 
slaves  continued  in  the  possession  of  the  vendor.     '4J£t 
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APPEAL  from  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  ALEX.  McKiNSTRY. 

THIS  bill  was  filed  by  Calvin  E.  Parish,  against  the  admin- 
istrator of  Augustus  T.  Redus,  deceased  ;  seeking  to  have  an 
absolute  bill  of  sale  for  several  slaves  declared  a  mortgage, 
and  to  recover  the  balance  realized  on  a  sale  of  them  by  the 
mortgagee  after  deducting  the  amount  of  the  debt.  The  bill 
alleged,  that  the  complainant,  being  indebted  to  the  Bank  of 
Mobile,  had  mortgaged  several  slaves  to  secure  said  indebted- 
ness ;  that  a  settlement  of  said  debt  was  had  with  the  Bank 
in  1849.  when  a  balance  was  found  against  him  of  about 
$1300  ;  that  said  Redus,  for  the  purpose  of  securing  this 
debt,  and  for  the  accommodation  of  complainant,  executed 
his  three  notes  to  the  Bank,  payable  in  one,  two  and  three 
years,  with  interest  from  date,  and  with  said  notes  said  debt 
was  fully  satisfied,  but  it  was  agreed  between  complainant 
and  said  Redus  that  the  former  should  pay  said  notes  ;  that 
to  indemnify  Redus  against  loss  on  account  of  said  notes,  in 
the  event  he  should  be  compelled  to  pay  them,  complainant 
executed  to  him  a  bill  of  sale  for  three  of  the  slaves  previ- 
ously mortgaged  to  the  Bank,  and  the  president  of  the  Bank, 
for  the  purpose  of  releasing  its  title,  joined  in  the  conveyance; 
that  complainant,  for  the  same  purpose,  executed  to  Redus  a 
bill  of  sale  for  two  other  negroes  ;  that  both  of  these  bills  of 
sale  were  absolute  in  form,  but  were  only  intended  to  secure 
Redus  against  liability  on  said  notes  ;  that  the  possession  of 
said  slaves  was  never  changed,  but  continued  with  complain- 
ant until  after  the  death  of  Redus  ;  that  two  of  said  notes 
were  paid  by  Redus  in  his  lifetime,  and  the  third  has  since 
been  paid  by  his  administrator,  who  afterwards  took  posses- 
sion of  said  slaves,  during  complainant's  absence  from  home, 
and  sold  them  as  the  property  of  his  intestate's  estate  ;  and 
that  the  proceeds  of  sale  largely  exceeded  the  amount  paid  on 
said  notes. 

The  administrator  of  Redus  answered  the  bill  ;  denying, 
on  information  and  belief,  the  alleged  contract ;  insisting  that 
the  transaction  was,  and  was  intended  to  be,  an  absolute  sale; 
admitting  that  the  possession  of  the  slaves  was  allowed  to 
remain  with  Parish,  for  the  use  and  benefit  of  his  wife,  who 


256  ALABAMA 


Parish  v.  Gates,  adm'r,  &c. 


was  the  mother-in-law  of  Redus,  and  with  whom  Redus  and 
his  wife  then  resided  ;  and  alleging  that  Parish  was  utterly 
insolvent  when  he  executed  said  bills  of  sale. 

The  complainant  took  the  deposition  of  Alex.  McKinstry, 
by  whom  the  bills  of  sale  were  drawn,  and  whose  testimony, 
in  substance,  was  as  follows  :  That  "the  arrangement  between 
the  par  ties  was,  that  Redus  should  pay  to  the  Bank  the  indebt- 
edness of  Parish,  and  Parish  should  re-pay  to  Redus  such 
amount,  and  when  it  was  so  paid  the  negroes  were  to  become 
the  property  of  Parish";  that  the  bill  of  sale  was  drawn  by 
the  joint  direction  of  the  parties,  and  it  was  the  understand- 
ing of  both  parties  that  the  conveyance  should  be  absolute  in 
form.  In  answer  to  the  cross-interrogatories,  he  further 
testified,  that  all  his  knowledge  of  the  transaction  was 
derived  from  communications  made  to  him,  as  an  attorney,  by 
both  parties,  in  the  presence  of  each  other  ;  that  he  had  been 
the  attorney  of  Redus  for  several  years  previous  to  that  time, 
but  had  never  before  acted  in  that  capacity  for  Parish  ;  and 
that  the  "substance"  of  what  passed  between  the  parties  was, 
"that  Parish  was  much  involved  in  debt,  and  Redus  was  to 
aid  him  in  paying  the  debt  to  the  Bank  of  Mobile,  and  was 
to  take  the  negroes  that  were  in  the  hands  of  the  Bank — that 
when  the  debt  assumed  by  Redus  was  re-paid  to  him  by 
Parish,  the  negroes  were  to  be  his  ;  that  this  mode  of  con- 
veyance was  resorted  to,  to  protect  Redus,  and  that  they 
should  be  known  to  be  his  property,  and  not  the  property  of 
Parish."  The  defendant  objected  to  the  examination  of 
McKinstry  as  a  witness,  on  the  ground  that  the  matters  as  to 
which  he  was  interrogated  were  privileged  communications  ; 
but  the  chancellor  refused  to  suppress  his  deposition  on  that 
ground. 

On  final  hearing,  the  chancellor  dismissed  the  bill,  on  the 
ground  that  the  transaction  was  a  conditional  sale,  and  not 
a  mortgage  ;  and  his  decree  is  now  assigned  as  error. 

E.  S.  DARGAN,  for  the  appellant. — 1.  The  principle  cannot 
now  be  controverted,  that  a  bill  of  sale,  absolute  in  form, 
may  be  shown  by  parol  to  be  a  mortgage. — English  v.  Lane, 
1  Porter,  328  ;  Kennedy  v.  Kennedy,  2  Ala.  589  ;  Bishop 
v.  Bishop,  13  Ala.  475  ;  Turnipseed  v.  Cunningham,  16  Ala. 
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501  ;  Brantley  v.  West,  27  Ala.  542-52.  It  may  be  true 
that,  when  the  question  was  first  presented,  the  court  went  on 
doubtful  ground  ;  but,  be  that  as  it  may,  it  has  now  become 
the  settled  doctrine  of  this  court,  and  may  be  considered  a 
rule  of  property.  Taking  the  rule  as  established,  the  evidence' 
brings  this  case  within  its  influence.  The  value  of  the  slaves 
was  more  than  double  the  debt  assumed  by  Redus.  They 
remained  in  the  possession  of  Parish.  The  Bank  abated  a 
part  of  the  debt  for  his  benefit.  Added  to  these  indisputable 
facts,  the  testimony  of  McKinstry  establishes  the  fact  beyond 
controversy,  that  the  bill  of  sale  was  intended  as  a  mere 
security.  Redus  is  dead,  and  his  administrator  answers  only 
from  information  and  belief.  Courts  of  equity  do  not  incline 
to  construe  instruments  with  a  defeasance  as  conditional  sales, 
unless  such  clearly  appears  to  have  been  the  intention  of  the 
parties  ;  but,  in  all  doubtful  cases,  hold  the  instrument  a 
mortgage. — 16  Ala.  501,  and  cases  there  cited. 

2.  But  it  is  said  that  McKinstry's  testimony  cannot  be 
received,  against  the  objection  of  the  defendant,  because  the 
parties  applied  to  him  as  an  attorney.     But  the  rule  which 
protects  privileged  communications,  does  not  extend  to  such 
a  case.     Both  parties  applied  to  him  to  draw  the  bill  of  sale, 
and  both  communicated  to  him  the  terms  and  conditions  of 
the  contract.     To   allow  either  party,  under  such  circum- 
stances, to  close  the  mouth  of  the  only  witness  to  whom  the 
terras  of  the  contract  were  confided,  would  be  a  fraud  on  the 
other.    The  rule  of  exclusion  is  founded  on  policy,  and  ought 
to  be  strictly  confined  to  the  objects  and  reasons  on  account 
of  which  it  was  adopted.— 14  Pick.  416,  422.    That  the  rule 
does  not  apply,  where  two  parties  apply  to  an  attorney  to  do 
an  act  for  them,  or  to  advise  them  concerning  an  act  about  to 
be  done  between  them,  see  Phillipps  on  Evidence,  last  edition, 
vol.  1,  p.  173  ;  Warde  v.  Warde,  5  English  Law  &  Equity 
R.  217. 

3.  Neither  the  allegations  nor  the  testimony  sustains  the 
position,  that  the  whole  contrivance  was  a  plan  to  defraud 
the  creditors  of  Parish. 

WM.  G.  JONES,  contra. — 1.  McKinstry  expressly  states,  that 
all  he  knows  about  the  contract  and  understanding  between 
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the  parties,  was  communicated  to  him  professionally.  It  was, 
therefore,  ,a  privileged  communication,  and  should  have  been 
suppressed. — Greenleaf  on  Evidence,  5th  edition,  vol.  1,  pp. 
300-313,  and  cases  there  cited. 

2.  Parol  evidence  was  not  admissible,  under  the  allegations 
of  the  bill,  to  show  that  the  absolute  bill  of  sale  was  intended 
as  a  mortgage.  The  decisions  on  the  admissibility  of  parol 
evidence  in  such  cases  are  conflicting  and  irreconcilable ;  a 
natural  (if  not  inevitable)  consequence  of  the  relaxation  of 
the  salutary  rule  of  evidence  which  excluded  parol  proof. 
No  case  is  to  be  found,  among  our  own  decisions,  precisely  in 
point  with  this  ;  and  a  fair  opportunity  is  thus  presented  for 
an  examination  of  the  question  on  principle,  and  the  adoption 
of  a  rule  which  is  consistent  with  the  principles  of  law,  found- 
ed in  sound  public  policy,  and  well  supported  by  text-writers 
and  judicial  decisions  of  the  highest  authority.  It  is  a  general 
rule  of  evidence,  prevailing  alike  at  law  and  in  equity,  that 
parol  evidence  cannot  be  received  to  contradict,  vary,  or  add 
to  the  terms  or  legal  effect  of  a  deed  or  other  contract  in 
writing. — 3  Green.  Ev.  §  360  ;  Stevens  v.  Cooper,  1  Johns. 
Ch.  429.  The  foundation  of  the  exception,  which  is  asserted 
in  many  cases,  that  parol  evidence  is  admissible,  in  equity,  to 
show  that  a  deed  absolute  on  its  face  was  intended  as  a  mort- 
gage, is  in  the  peculiar  power  and  jurisdiction  of  courts  of 
equity  to  correct  mistakes,  and  to  relieve  against  fraud  or 
accident ;  and  the  best  text-writers,  as  well  as  the  most 
approved  modern  decisions,  limit  the  exception  to  cases  of 
fraud,  accident,  or  mistake. — 2  Story's  Equity,  §  1018  ; 
3  Green.  Ev.  §  364;  Lord  Irnham  v.  Child,  1  Bro.  C.  C. 
92  ;  Hare  v.  Shear  wood,  3  Bro.  C.  C.  168 ;  1  Yesey,  241 ; 
6  Vesey,  333  ;  6  Iredell's  Eq.  R.  283  ;  Thomas  v.  Mc- 
Cormick,  9  Dana,  108  ;  Cook  v.  Eaton,  16  Barbour,  439  ; 
Powell  on  Mortgages,  vol.  1,  120,  note  2.  The  cases  of 
McKinstry  v.  Conly,  12  Ala.  678,  and  Freeman  v.  Baldwin, 
13  Ala.  246,  recognize  this  principle. 

The  bill  in  this  case  does  not  allege,  nor  does  the  proof 
show,  any  fraud,  accident,  or  mistake  ;  on  the  contrary, 
McKinstry's  testimony  shows  that  the  parties  knew  what  they 
were  doing,  and  purposely  made  an  absolute  deed.  The  court 
will  not  make  for  them  a  contract  different  from  that  which 
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they  intentionally  made  for  themselves. — 7   Cranch,  218  ; 
1  Peters,  1. 

3.  All  the  courts  hold,  that  when  parol  evidence  is  received 
in  such  cases,  it  must  be  of  the  clearest  and  most  satisfactory 
character  ;  and  the  evidence  here  is  certainly  not  sufficient. 
The  allegations  of  the  bill  are  positively  denied  by  the  answer; 
and  the  only  witness  examined  on  the  point,  McKinstry,  says 
that  he  cannot  recollect  with  minuteness  what  passed  between 
the  parties.    Besides,  he  testifies  to  an  agreement  materially 
different  from  that  alleged  in  the  bill,  and  his  statements  are 
inconsistent  with  each  other. 

4.  If,  however,  the  parol  evidence  is  admissible,  and  the 
proof  corresponds  with  the  allegations,  the  transaction  was 
not  a  mortgage,  but  a  conditional  sale.     It  has  none  of  the 
indicia  of  a  mortgage  :  the  relation  of  debtor  and  creditor, 
or  of  borrower  and  lender,  did  not  exist  between  the  parties; 
the  transaction  did  not  originate  in  a  proposal  to  borrow 
money  ;  no  note,  or  other  evidence  of  debt,  was  given  ;  and 
no  gross  inadequacy  of  price  is  shown,  for  there  is  no  evidence 
whatever  of  the  value  of  the  negroes  at  that  time. — Barefield 
v.  Murphy,  27  Ala.  634;  Eiland  v.  Radford,  7  Ala.  724  ; 
Bogan  v.  Martin,  8  Ala.  807  ;  Sewall  r.  Henry,  9  Ala.  24; 
McKinstry   v.   Conly,  12  Ala.  678  ;  Freeman  v.  Baldwin, 
13  Ala.  246. 

5.  The  evidence  shows  that  Parish  was  poor,  and  greatly 
involved  in  debt ;  and  that,  if  a  mortgage  was  in  fact  con- 
templated, he  knowingly  and  purposely  executed  an  absolute 
bill  of  sale,  for  the  purpose  of  more  effectually  deceiving  and 
hindering  his  creditors.     Under  these  facts,  he  can  have  no 
relief  in  equity. — 9  Dana,  111. 

STONE,  J. — There  is,  perhaps,  no  principle  of  law  which 
rests  on  a  sounder  basis,  or  which  is  supported  by  a  more 
uniform  chain  of  adjudication,  than  that  which  holds  all 
information  acquired  by  an  attorney  from  his  client,  touching 
matters  that  come  within  the  ordinary  scope  of  professional 
employment,  as  privileged  communications.  "  The  protection 
is  not  confined  to  cases  when  proceedings  are  commenced  ; 
for  a  person  oftentimes  requires  the  aid  of  professional  advice, 
upon  the  subject  of  his  rights  and  liabilities,  with  no  reference 
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to  any  particular  litigation,  and  without  any  other  reference 
to  litigation  generally  than  all  human  affairs  have,  in  so  far 
as  every  transaction  may,  by  possibility,  become  the  subject 
of  judicial  inquiry."  The  rule  is  founded  on  public  policy. 
It  was  adopted  "out  of  regard  to  the  interests  of  public 
justice,  which  cannot  be  upholden,  and  to  the  administration' 
of  justice,  which  cannot  go  on,  without  the  aid  of  men  skilled 
in  jurisprudence,  in  the  practice  of  the  courts,  and  in  those 
matters  affecting  rights  and  obligations  which  form  the  sub- 
ject of  all  judicial  proceedings.  If  the  privilege  did  not  exist 
at  all,  every  one  would  be  thrown  on  his  own  legal  resources. 
Deprived  of  all  professional  assistance,  a  man  would  not 
venture  to  consult  any  skillful  person,  or  would  only  dare  to 
tell  his  counselor  half  his  case.  If  the  privilege  were  con- 
fined to  communications  connected  with  suits  begun,  or 
intended,  or  expected,  or  apprehended,  no  one  could  safely 
adopt  such  precautions  as  might  eventually  render  any 
proceedings  successful,  or  all  proceedings  superfluous." — 
Greenough  v.  Gaskell,  1  Mylne  &  Keene,  98. 

We  have  copied  thus  copiously  from  an  opinion  of  Lord 
Chancellor  Brougham,  because  it  furnishes  a  forcible  view  of 
the  rule  and  the  reasons  which  uphold  it.  The  books  abound 
with  decisions  to  the  same  effect ;  the  later  ones  rather 
enlarging  than  restricting  the  privilege. — Cromack  v.  Heath- 
cote,  2  Brod.  &  Bing.  4;  Taylor  v.  Blacklow,  3  Bing.  N.  C. 
235;  Doe,  dem.  Peter,  v.  Watkins,  ib.  421  ;  1  Greenleaf's 
Ev.  §§  237  to  248,  inclusive,  and  authorities  referred  to ; 
Parker  v.  Carter,  4  Munford,  275. 

But  do  the  facts  of  this  case  bring  the  communications 
made  to  Judge  McKinstry  within  the  operation  of  this  rule  ? 
As  we  understand  the  testimony,  Mr.  Parish  and  Mr.  Redus 
agreed  on  the  terms  of  a  contract,  and,  together,  related 
those  terms,  and  the  objects  they  had  in  view,  to  an  attorney 
of  their  common  choice,  that  he  might  draw  the  conveyance. 
Parish  and  Redus  were  the  contracting  parties,  dealing,  so 
far  as  the  testimony  discloses,  at  arm's  length  ;  and  we  are 
not  informed  by  the  record  that  any  other  person  was  to  any 
extent  interested  in  the  subject-matter  of  the  negotiation 
between  them.  Neither  of  the  contracting  parties  made  any 
disclosure  to,  or  sought  any  opinion  from  the  attorney,  which 
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he  wished  concealed  from  the  other :  neither  sought  or 
obtained  any  advice  upon  any  subject,  so  far  as  we  are  inform- 
ed. They  had  a  common  design  ;  he  was  conveyancer  in 
common  for  both  ;  and,  so  far  as  these  parties  are  concerned, 
their  joint  statement  of  the  terms  of  the  contract,  under  the 
circumstances  shown  in  this  case,  was  not  a  privileged  com- 
munication. By  selecting  the  same  attorney,  and  making  their 
communications  in  the  presence  of  each  other,  each  party  waived 
his  right  to  place  those  communications  under  the  shield  of 
professional  confidence  ;  and  in  asserting  their  rights  under 
the  contract,  each  is  entitled  to  a  disclosure  of  its  stipulations. 
Warde  v.  Warde,  5  Eng.  Law  <fe  Equity.  217. 

2.  The  rule  has  been  too  long  established  in  this  State,  to 
be  now  disturbed,  that  a  deed,  absolute  on  its  face,  may  be 
shown  by  parol  proof  to  have  been  intended  to  operate  as  a 
mortgage  ;  and  where  the  proof  is  strong  and  satisfactory, 
chancery  will  give  effect  to  it  as  a  security  merely. — English 
v.  Lane,  1  Porter,  328  ;  Kennedy  v.  Kennedy,  2  Ala.  571,  on 
p..  589  ;  Eiland  v.  Radford,  7  Ala.  724;  Bishop  v.  Bishop, 
13  Ala.  475  ;  Sledge  v.   Clopton,  6  Ala.   589  ;  Turnipseed 
v.  Cunningham,  16  Ala.  501  ;  Locke  v.  Palmer,  26  Ala.  312; 
Brantley  v.  West,  27  Ala.  542  ;  West  v.  Hendrix,  28  Ala. 

One  expression  in  Locke  v.  Palmer,  supra,  seems  to  be  in 
conflict  with  English  v.  Lane  and  Turnipseed  v.  Cunningham. 
We  do  not  desire  to  be  understood  as  re-affirming  that  princi- 
ple of  the  opinion.  It  reads  as  follows  :  "  Upon  a  careful 
examination  of  the  whole  evidence,  we  have  great  doubt 
whether  the  parties  contemplated  an  absolute  sale.  The 
inclination  of  our  mind  is  rather  that  security  only  was 
intended  ;  and  such  being  the  fair  result  of  the  evidence,  we 
are  bound  by  the  principles  which  govern  courts  of  equity  in 
this  class  of  cases,  to  declare  the  contract  a  mortgage,  instead 
of  an  absolute  sale."  We  suppose  this  is  a  clerical  error ; 
and  that  where  the  word  "absolute"  precedes  "sale,"  the  word 
conditional  should  be  substituted.  Thus  corrected,  the  opinion 
is  free  from  objection,  and  harmonizes  with  our  former  adju- 
dications. 

3.  The  testimony  clearly  shows  that  the  contract  in  this 
case  was  intended  to  operate  either  as  a  mortgage,  or  as  a 
conditional  sale  ;  and  if  the  latter,  this  bill  is  not  so  framed 
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as  to  entitle  the  complainant  to  relief.  Conditional  sales  are 
not  favored  in  law.  In  all  cases  of  doubt,  the  court  inclines 
in  favor  of  mortgages.  The  general  tests,  in  doubtful  cases, 
are  the  adequacy  of  consideration,  and  the  continuance  or 
extinguishment  of  the  debt.  It  was  well  said  in  argument, 
that  there  is  no  mortgage,  where  there  is  no  debt  ;  there  is 
no  conditional  sale,  where  the  debt  remains  unextinguished. 
The  testimony  of  the  witness,  McKinstry,  proves  to  our 
satisfaction,  that  Parish  was  to  repay  to  Redus  the  amount 
Redus  should  pay  to  the  Bank.  The  witness  employs  no 
word,  or  sentence,  implying  doubt  or  contingency.  His 
words  are,  "  Parish  should  repay  to  Redus."  This  proves  a 
continuing  debt  from  Parish  to  Redus.  There  are  other  facts 
and  circumstances  which  tend  to  show  Parish's  continuing 
interest  in  the  slaves.  He  remained  in  possession  and  con- 
trol of  them.  He  conveyed  five  slaves  to  secure  the  payment 
of  thirteen  hundred  dollars  ;  when  the  proof  tends  to  show 
that  they  were  worth  greatly  more  money.  The  proof  that 
a  mortgage  was  intended  is  quite  as  clear  in  this  case  as  it 
was  in  English  v.  Lane,  supra;  and  we  feel  bound  to  declare 
the  contract  a  mortgage. 

4.  It  was  contended  in  argument,  that  this  contract  was  a 
secret  trust,  intended  to  defraud  the  creditors  of  Parish. 
Conceding  the  law  to  be  as  contended,  there  is  no  proof 
that  he  owed  other  debts,  and  no  proof  of  any  actual  intention 
to  defraud.  We  are  not  authorized  to  presume  the  existence 
of  any  fact,  not  shown  by  the  record  ;  and  this  part  of  the 
defense  fails  for  want  of  proof. 

"The  decree  of  the  chancellor  is  reversed,  and  the  cause 
remanded,  that  a  decree  may  be  rendered  in  the  court  below, 
granting  the  prayer  of  the  bill,  and  directing  an  account  to 
be  taken  of  the  moneys  paid  by  Redus  to  the  Bank  under  the 
contract,  and  of  the  moneys  realized  from  the  sale  of  the 
slaves.  Let  the  appellee  pay  the  costs  of  this  court,  and  let 
the  costs  in  the  court  below  be  equally  divided  between  com- 
plainant and  defendant ;  the  costs  imposed  on  appellee  to  be 
paid  out  of  the  effects  of  his  intestate,  in  his  hands  to  be 
administered. 
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HAYNIE  vs.  WARING  &  CO. 

[CASE  AGAINST  OWNERS   OF  STEAMBOAT    FOR  LOSS   OF   CASH   LETTER.] 

1.  Liability  of  steamboat,  under  U.  S.  statutes,  as  common  carrier. — The  acts  of  con- 
gress regulating  the  duties  and  liabilities  of  steamboats  engaged  in  carrying 
the  mail,  (U.  S.  Statutes  at  large,  vol.  4,p.  104,  §  6  ;  16.  vol.  5,  p.  736,  §  13,] 
do  not  impose  upon  the  owners  of  such  boats,  in  favor  of  a  person  who 
contracts  with  them  only  for  the  diligence  of  a  mandatory,  the  responsibility 
of  common  carriers. 

2.  Liability  of  mandatory. — A  mandatory,  or  bailee  who  undertakes  to  carry 
goods  for  another  gratuitously,  is  liable  only  for  gross  negligence. 

APPEAL  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  ALEX.  McKiNSTRY. 

THIS  action  was  brought  by  the  appellant  against  the 
owners  of  the  steamboat  '  Sallie  Spann',  to  recover  damages 
for  the  defendants'  failure  to  deliver  a  cash  letter,  containing 
$400  in  bank-notes,  which  was  delivered  to  the  first  clerk  of 
said  boat  by  McDowell,  Withers  &  Co.,  at  Mobile,  to  be 
carried  to  the  plaintiff  in  Pickens  county.  The  complaint 
contained  two  counts  ;  the  first  alleging  that  the  letter  was 
received  by  the  defendants,  "  as  common  carriers,  to  be  deliv- 
ered to  the  plaintiff  in  Pickens  county,  according  to  law,  for 
a  reward"]  and  the  second,  that  the  letter  was  "received  by 
them,  to  be  delivered,  according  to  law,  to  the  plaintiff  in 
Pickens  county."  Evidence  was  adduced  by  the  plaintiff, 
showing  that  the  letter,  marked  <;  cash  $400,"  was  delivered 
to  the  first  clerk  of  the  steamboat  at  Mobile,  addressed  to  the 
plaintiff  at  Pickensville  landing  on  the  river  ;  that  this  was 
the  usual  way  in  which  cash  letters  were  transmitted  from 
persons  in  Mobile  to  persons  residing  on  or  near  the  river  in 
the  interior  ;  that  no  compensation  was  offered  or  demanded, 
nor  was  any  receipt  or  bill  of  lading  given  ;  that  the  letter 
was  never  seen  or  heard  of  afterwards  ;  and  that  there  was 
a  post-office  at  Pickensville  landing..  On  the  part  of  the 
defendant,  several  witnesses,  who  had  acted  as  clerks  on 
different  boats  plying  on  the  rivers  of  this  State,  testified  that 
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the  carrying  of  cash  letters  was  a  mere  gratuity,  and  was  a 
matter  with  which  the  boat  had  no  connection  ;  that  such 
letters  were  always  delivered  to  the  clerk,  who  alone,  accord- 
ing to  their  understanding  of  the  custom,  were  responsible 
for  the  faithful  discharge  of  the  trust.  The  court  charged 
the  jury,  (1st)  "that  if  they  should  find  that  the  clerk  received 
the  letter,  and  failed  to  deliver  it,  the  statute  of  the  United 
States  did  not,  of  itself,  without  any  other  contract,  express 
or  implied,  have  such  effect  as  to  make  the  defendants  common 
carriers  for  hire";  and  (2dly)  "that  if  the  loss  was  occasioned 
by  the  negligence  of  the  defendants,  then,  before  the  plaintiff 
would  be  entitled  to  recover  under  the  second  count  of  his 
complaint,  he  must  show  that  the  loss  of  the  letter  by  the 
boat  was  occasioned  by  some  gross  negligence."  These 
charges,  to  which  exceptions  were  duly  reserved,  are  now 
assigned  as  error. 

JNO.  T.  TAYLOR,  for  the  appellant. — 1.  The  first  charge 
was  erroneous.  It  was  proved  that  there  was  a  post-office  at 
Pickensville,  and  it  was  the  duty  of  the  defendants,  under  the 
acts  of  congress,  to  have  deposited  the  letter  in  that  office. — 
U.  S.  Statutes  at  large,  vol.  4,  p.  104,  §  6  ;  ib.  vol.  5,  p.  736, 
§  13.  These  statutes  further  provide,  that  the  officer  so 
depositing  letters  shall  be  paid,  &c.  The  defendants,  then, 
having  the  right  to  compensation,  cannot  avoid  the  responsi- 
bilities of  common  carriers,  by  violating  their  duty,  and 
declining  the  hire. — Knox  v.  Rives,  Battle  &  Co.,  14  Ala. 
249,  261. 

2.  The  second  charge  is  erroneous,  in  that  it  imposes  on 
the  plaintiff  the  burden  of  proving  more  than  the  law  requires 
of  him.  It  asserted,  in  effect,  that  he  could  not  recover  on 
proof  of  the  delivery  to  the  defendants,  their  undertaking  to 
carry  it,  and  their  failure  to  deliver  it  ;  but  that  he  must 
prove  what  was  done  with  the  package,  and,  if  lost,  show 
when  and  how  lost  The  plaintiff  was  not  required  to  show 
gross  negligence.  Where  one  undertakes  to  perform  service 
for  another,  compensation  is  always  implied,  unless  there  is 
an  express  stipulation  to  the  contrary.  The  right  to  com- 
pensation is  not  yielded,  because  some  of  the  boats  may  have 
performed  the  service  without  charge  ;  and  where  the  right 
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to  compensation   exists,  the  carrier  is  liable  for  ordinary 
negligence. — 14  Ala.  249. 

ROBT.  H.  SMITH,  contra. — 1.  The  acts  of  congress,  on  which 
the  appellant  relies,  are  mere  postal  regulations,  defining  the 
liabilities  of  mail-carriers  to  the  Federal  government,  and 
having  no  effect  on  contracts  between  them  and  third  persons. 
If  there  was  no  contract  for  compensation,  the  boat  was  not 
a  common  carrier. — Conwell  v.  Voorhies,  13  Ohio,  523. 

2.  Not  being  a  common  carrier,  the  boat  was  liable  only 
for  gross  negligence. — Angell  on  Carriers,  §§  17,  21 ;  Sewall 
v.  Allen,  6  Wendell,  335. 

RICE,  C.  J. — 1.  There  is  nothing  in  the  first  charge  of  the 
court,  when  construed  in  connection  with  the  evidence,  which 
in  any. manner  conflicts  with  the  provisions  of  the  statutes  of 
the  United  States  cited  by  the  appellant's  counsel,  or  with  the 
provisions  of  any  other  act  of  congress  known  to  us.  The 
design  of  those  acts  of  congress  was  not  to  impose  upon  the 
owners  of  steamboats  the  responsibilities  of  common  carriers, 
in  favor  of  a  third  person  who  has  contracted  for  no  more 
than  the  diligence  of  a  mandatory  in  the  carrying  of  bank-bills. 
Knox  v.  Rives,  Battle  &  Co.,  14  Ala.  249  ;  Sewall  v.  Allen, 
6  Wendell,  335. 

2.  The  second  count  of  the  complaint  proceeds  against  the 
defendants,  not  as  common  carriers  for  hire  or  reward,  but  as 
bailees,  or  carriers  without  hire.  The  second  charge  relates 
to  that  count,  and  is  clearly  correct ;  for,  when  one  person 
undertakes  to  carry  goods  for  another  gratuitously,  the  law 
renders  him  liable  only  for  gross  negligence. — Angell  on 
Carriers,  §§  17-40  ;  Beardslee  v.  Richardson,  11  Wendell, 
25  ;  Graves  v.  Ticknor,  6  N.  H.  537  ;  Tracy  v.  Wood, 
3  Mason,  132;  Tompkins  v.  Saltmarsh,  14  Serg.  &  Rawle,  275. 

There  is  no  error  in  the  charges  of  the  court  belowr  and  its 
judgment  is  affirmed. 
18 
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HATTON'S  ADM'RS  vs.  JORDAN. 

[ASStJMPSIT CONSIDERATION  OF  CONTRACT — OVER — COMPETENCY  OF  W1TNKSS.} 

1.  Consideration,  validity  and  sufficiency  of.— Where  plaintiff  and  defendant  were 
both  bound  as  sureties  and  endorsers  for  an  insolvent  debtor,  who  was  about 
to  make  an  assignment  for  the  benefit  of  his  creditors,  and  who  refused  to 
make  any  assignment  of  which  plaintiff  did  not  approve,  and  which  did  not 
place  in  the  preferred  class  of  creditors  the  debts  on  which  plaintiff  was 
bound  ;  and  in  consideration  that  plaintiff  would  consent  that  the  debtor 
might  make  a  deed  postponing  the  claims  on  which  he  was  bound,  and  pre- 
ferring the  claims  on  which  defendant  was  bound,  the  latter  promised  to 
pay  a  specified  sum ;  and  the  deed  was  made  in  pursuance  of  the  contract, — 
held,  that  the  contract  was  supported  by  a  sufficient  consideration,  was  not 
contrary  to  any  principle  of  public  policy,  and  was  not  fraudulent  as  to  the 
other  creditors  and  sureties  of  the  debtor. 

2.  Oyer,  when  demandable. — Over  can  only  be  demanded  of  those  instruments  of 
which,  at  common  law,  the  plaintiff  would  have  been  compelled  to  make 
profert ;  and  where  a  deed  is  stated  as  mere  inducement,  while  the  gravamen 
of  the  action  is  the  breach  of  a  contract  outside  of  the  deed,  the  defendant 
is  not  entitled  to  oyer  of  it. 

.'5.  Competency  of  witness  as  affectedly  interest. — An  insolvent  debtor,  being  about 
to  make  an  assignment,  and  refusing  to  make  any  assignment,  without 
plaintiff's  approval  and  consent,  which  did  not  place  in  the  preferred  class 
the  debts  on  which  plaintiff  was  bound,  jointly  with  others,  as  endorser  and 
surety ;  thereupon,  in  consideration  that  plaintiff  would  consent  that  the 
debtor  might  make  an  assignment  postponing  the  debts  on  which  he  was 
bound,  and  preferring  the  debts  on  which  defendant  was  bound  as  endorser 
and  surety,  the  latter  promised  to  pay  a  specified  sum,  and  the  deed  was 
made  in  pursuance  of  the  contract.  Held,  in  an  action  on  the  contract,  that 
the  debtor  was  a  competent  witness  for  plaintiff. 

APPEAL  from  the  Circuit  Court  of  Madison. 
Tried  before  the  Hon.  THOMAS  A.  WALKER. 

ASSUMPSIT  by  Fleming  Jordan,  suing  for  the  use  of  Daniel 
B.  Turner,  against  Samuel  Hatton  ;  who  having  died  pending 
the  suit,  it  was  thereupon  revived  against  his  administrators. 
The  declaration  contained  the  common  counts,  and  a  special 
count  for  the  breach  of-  a  contract  which,  in  substance,  was  as 
follows  : — One  B.  M.  Lowe,  having  become  insolvent,  and 
being  about  to  make  an  assignment  of  his  property  for  the 
benefit  of  his  creditors,  endorsers,  and  sureties,  refused  to 
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make  any  assignment  which  was  not  approved  and  sanctioned 
by  Jordan,  who  was  his  endorser  and  surety  on  debts  amount- 
ing to  $150,000  ;  and  unless  Jordan,  and  the  debts  upon 
which  he  was  bound,  were  placed  in  the  preferred  class  of 
creditors.  Hatton  was  also  endorser  and  surety  for  Lowe, 
in  the  sum  of  about  $50,000;  and  in  consideration  that  Jordan 
would  consent  and  agree  that  Lowe  might  make  a  deed, 
which  would  prefer  Hatton  and  the  debts  on  which  he  was 
bound,  and  postpone  Jordan  and  the  debts  on,  which  he  was 
bound,  Hatton  promised  to  pay  Jordan  $3,750.  In  pursuance 
of  this  contract,  Lowe  made  an  assignment,  postponing  Jordan 
and  the  claims  on  which  he  was  bound,  and  preferring  Hatton 
and  the  claims  on  which  he  was  bound;  whereby  Jordan  was 
injured,  and  Hatton  was  indemnified,  to  a  larger  amount  than 
he  would  otherwise  have  been. 

The  defendants  craved  oyer  of  the  deed  made  by  Lowe, 
and  demurred  to  the  special  count  in  the  declaration  ;  but  the 
court  refused  to  grant  oyer  of  the  deed,  and  overruled  the 
demurrer.  The  defendants  then  pleaded  the  general  issue, 
and  the  statute  of  frauds  ;  and  issue  was  joined  on  both  of 
these  pleas. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  deposition 
of  said  B.  M.  Lowe.  The  defendants  objected  to  the  reading 
of  it,  on  the  ground  that  the  witness  was  incompetent  from 
interest;  but  the  court  overruled  the  objection,  and  the  defend- 
ants excepted. 

These  rulings  of  the  court  are  now  assigned  as  error. 

R.  W.  WALKER  and  WILLIAM  COOPER,  for  the  appellants: — 
I.  The  demurrer  ought  to  have  been  sustained,  because, — 
1.  The  declaration  alleges,  in  effect,  that  the  contract  was 
made  with  the  privity  of  Lowe,  since  the  preference  was 
given  by  Lowe,  in  the  manner  agreed  on,  "in  pursuance  of 
it";  and  this  being  so,  the  contract  is  void  on  principles  of 
public  policy.  All  the  indemnity  which,  under  this  arrange- 
ment, Hatton  was  to  pay  Jordan,  Lowe  would  be  entitled  to 
as  a  credit  on  his  debts  to  Jordan.  The  contract,  then,  in 
substance,  was  that  Lowe  would  place  Hatton  in  the  favored 
class,  and  would  leave  Jordan  out,  if  Hatton,  through  Jordan, 
would  pay  Lowe  $3,750.  It  was  paying  a  premium  for 
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preference  ;  and  if  such  an  agreement  bad  been  incorporated 
in  the  deed,  the  deed  would  have  been  void. — 4  Ala.  380  ; 
12  Ala.  103  ;  17  Ala.  549  ;  1  Iredell's  Eq.  180.  It  was,  in 
fact,  an  agreement  to  pay  back  part,  to  get  less  than  all ; 
which  would  be  nudum  pactum. — 13  Ala.  232  ;  6  Ala.  480  ; 
15  Ala.  700. 

The  alleged  contract  is  void,  because  it  was  a  fraud  on  the 
other  creditors  of  Lowe.  It  is  alleged,  that  Lowe  had  become 
insolvent,  and  was  about  to  make  a  deed,  conveying  all  his 
property  to  trustees,  to  secure  all  his  creditors,  endorsers,  and 
sureties  ;  but  he  refused  to  make  any  deed  which  did  not  meet 
Jordan's  approbation,  and  which  did  not  place  him  in  the 
preferred  class.  In  other  words,  Lowe  refused  to  secure 
Hatton,  by  giving  him  the  preference,  unless  Jordan  was 
bought  off.  Jordan  was  bound,  not  as  a  creditor  of  Lowe, 
but  as  "  endorser  and  surety"  for  him.  Lowe  was  about  to 
prefer,  not  only  Jordan,  but  the  claims  on  which  he  was  bound; 
that  is,  he  was  going  to  secure  the  creditors  who  held  the 
claims  on  which  Jordan  was  bound-  as  surety  and  endorser. 
These  creditors  are  postponed,  and  Hatton  preferred,  as  the 
declaration  alleges,  "in  pursuance  of"  the  agreement  between 
Jordan  and  Hatton  ;  which  implies,  ex  vi  termini,  that  Lowe 
was  privy  to  it.  By  the  act  of  the  surety,  then,  with  the 
knowledge  and  co-operation  of  the  debtor,  the  fund  which  the 
debtor  was  about  to  appropriate  for  the  benefit  of  the  creditor, 
is  applied  in  discharge  of  other  debts,  and  the  claims  of  the 
creditor  are  postponed.  This  is  effected  by  means  of  a  bonus 
to  the  surety,  which  he  receives  under  a  private  agreement 
with  the  owners  of  the  other  debts.  If  this  be  not  "a  fraud 
on  the  creditors  holding  the  claims  on  which  Jordan  was 
bound,  it  is  difficult  to  conceive  what  would  be.  The  debtor 
can  neither  reserve  part  of  the  effects  himself,  nor  do  anything 
which  would  carry  his  power  beyond  mere  preference  ;  and 
this  must  be  given  according  to  his  unbribed  judgment. — 
Burrill  on  Assignments,  131-2-5-6;  5  Kawle,  221;  1  Iredell, 
490  ;  4  Ala.  378  (381);  12  Ala.  103;  7  Wheaton,  556.  The 
preference  of  creditors  is  an  allowed  object,  or  result,  of  a 
debtor's  assignment ;  but  it  is  not  permitted  to  be  used  as  a 
means  of  accomplishing  ends  which  are  not  legitimate  objects 
of  a  debtor's  effects.  The  whole  principle  is  now  viewed 
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with  disfavor. — American  Leading  Cases,  vol.  1,  102;  17  Ala. 
556;  11  Wendell,  187;  10  Paige,  224;  2  Barbour,  10;  Burrill, 
99,  105,  114.  Where  preference  is  privately  given  to  one  or 
more  creditors  over  the  others,  contrary  to  the  principle  and 
professed  object  of  the  deed,  it  is  fraudulent  and  void. — 
Burrill,  136-7  ;  5  Bing.  432,  460  ;  15  Pick.  49  ;  IP.  Wms. 
768.  A  promise,  by  one  creditor  to  another,  to  induce  him 
to  withdraw  his  opposition  to  the  application  of  the  debtor 
for  the  benefit  of  insolvent  laws,  is  void. — Wiggin  v.  Bush, 
12  Johns.  306. 

2.  The  alleged  agreement  was  a  fraud  on  creditors,  and 
therefore  void,  whether  Lowe  was  or  was  not  privy  to  it.  Its 
whole  scope  is  just  this :  Lowe  owed  certain  creditors 
$150,000,  for  which  Jordan  was  his  surety  and  endorser;  and 
he  also  owed  other  creditors,  and  had  other  sureties  and 
endorsers.  He  was  insolvent,  and  was  about  to  make  an 
assignment,  securing  the  debts  on  which  Jordan  was  bound  ; 
which  security,  of  course,  would  have  enured  to  the  benefit  of 
the  creditor  not  less  than  the  endorser.  Being  unable  to 
secure  all  his  creditors,  the  other  creditors,  to  whom  Jordan 
was  not  liable,  prevent  the  consummation  of  Lowe's  intention 
to  secure  those  to  whom  Jordan  was  liable,  by  promising  a 
bonus  to  Jordan,  the  surety ;  that  is,  by  bribing  the  surety, 
they  induce  Lowe  to  postpone  creditors  whom  he  was  about 
to  prefer,  and  to  diminish,  to  that  extent,  the  source  to  which 
such  creditors  could  have  looked  for  the  payment  of  their 
debts.  Although  Lowe's  deed  constitutes  no  part  of  the 
declaration,  yet  it  is  not  improper  to  look  to  it  for  the 
purpose  of  illustrating  the  dangerous  character  and  fraudulent 
tendencies  of  such  agreements  as  that  here  alleged.  Notice 
the  effect  of  this  agreement,  as  shown  by  the  provisions  of 
the  deed,  on  the  creditors  holding  the  claims  on  which  Jordan 
was  bound,  arid  on  the  other  endorsers  and  sureties  bound 
with  him.  Note,  especially,  its  effect  on  the  Mannings,  and 
on  Wm.  Watkins.  The  liabilities  on  which"  the  latter  was 
bound,  as  co-surety  with  Jordan,  and  which,  by  virtue  of  this 
agreement,  are  postponed  to  the  fifth  class,  and  thereby 
wholly  lost,  amount  to  over  $27,000.  For  cases  somewhat 
analogous,  see  Carrington  v.  Caller,  2  Stew.  175  ;  Haynes 
'  v.  Crutchfield.  7  Ala.  189. 
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II.  Lowe  was  an  incompetent  witness.  If  he  establish  a 
contract  by  which  Hatton  indemnifies  Jordan  to  the  amount 
of  $3.750,  then  Lowe's  indebtedness  to  Jordan  is  thereby 
diminished  by  $3,750.  Jordan  could  not  recover  of  Lowe 
the  entire  amount  paid  by  him  for  Lowe,  because  the  latter 
could  show  that  he  had  been  indemnified  to  the  extent  of 
$3,750;  and  although  the  indemnity  comes  from  third  persons, 
the  result  is  still  the  same. — 1  Green.  Ev.  §§  392-7  ;  Moore 
v.  Jones,  18  Ala.  232  ;  12  Ala.  592  ;  2  Stew.  17  ;  3  Phil.  Ev. 
94-5,  133. 

By  the  act  of  the  surety,  the  fund  which  the  debtor  was 
about  to  appropriate  for  the  benefit  of  the  creditor,  is  diverted 
to  a  different  use  ;  and  in  consideration  of  his  consenting  to. 
and  thereby  effecting  this  diversion,  the  surety  receives  a 
specific  sum  by  way  of  indemnity.  This  is  done,  without  the 
knowledge  or  consent  of  the  creditor  or  co-surety,  by  private 
agreement  between  the  surety  and  an  adverse  creditor.  In 
such  case,  the  creditor  could  subject  the  sum  so  received  by 
the  surety  to  the  satisfaction  of  his  debt :  that  would  be  its 
equitable  destiny  ;  and  should  Jordan  pay  off  the  entire  debt 
for  which  he  was  bound,  and  call  on  his  co-sureties  for  contri- 
bution, they  could  make  him  account  for  the  indemnity  which 
he  had  received.  By  parity  of  reason,  should  he  proceed 
against  Lowe,  the  latter  would  be  entitled  to  this  indemnity 
as  a  credit, 

"  Among  creditors^  equality  is  equity  ;  and  any  indemnity 
taken  by  one  is  reached  in  favor  of  the  others,  whenever  it 
was  intended  for  the  benefit  of  all,  or  where  the  taking  of  it 
was  a  fraud  on  the  others.  For  they  enter  into  the  agreement 
under  the  belief  of  perfect  equality,  trusting  to  the  same 
terms  of  indemnity,  and  to  the  united  exertion  of  each  to 
avoid  harm  severally.  Any  indemnity,  which  lessens  the 
ability  of  the  principal  to  indemnify  the  others,  is  a  fraud  on 
them."— 4  Hawks,  358 ;  18  Ala.  706  ;  2  U.  S.  Eq.  Digest, 
600,  §  137. 

The  first  endorser  of  a  bill,  on  paying  it,  shall  have  the 
benefit  of  all  securities  obtained  by  a  subsequent  endorser. 
This  is  upon  the  equitable  ground,  that  the  original  creditor 
could  compel  such  subsequent  endorser  to  use  the  security  for 
his  benefit  ;  and  any  person  who  occupies  the  position  of 
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surety  to  the  debtor,  is,  on  paying  the  debt,  substituted  to  all 
the  rights  of  the  creditor.— 7  Ala.  539,  542 ;  4  Watts,  31  ; 
11  Vesey,  22  ;  1  Story's  Equity,  §§  638-9. 

Now  Jordan,  as  the  deed  shows,  was  co-surety  with  the 
Mannings  and  with  Watkins,  and  prior  and  subsequent 
endorser  with  them  for  a  very  large  amount.  If  he  had  paid 
these  debts,  and  called  on  them  for  contribution,  they  could 
successfully  insist  that,  by  his  second  agreement  with  adverse 
creditors,  the  fund  which  Lowe  was  about  to  apply  for  their 
joint  benefit,  was  otherwise  appropriated,  and  all  recourse  on 
Lowe  rendered  hopeless;  and  that  he  (Jordan)  received,  under 
this  agreement,  $15,000  from  the  opposing  creditors,  and  has, 
to  that  extent,  obtained  indemnity.  He  would  be  compelled 
to  account  for  this  amount ;  and  as  he  could  not  recover 
full  contribution  from  his  co-sureties,  so  neither  could  he 
recover  of  Lowe  the  whole  amount  paid  by  him.  Lowe  was, 
therefore,  interested.  If  the  agreement  had  been  to  pay 
Jordan  the  whole  amount  for  which  he  was  bound,  he 
certainly  could  not  recover  contribution  from  his  co-sureties, 
or  indemnity  from  Lowe.  There  is  no  distinction,  upon 
principle,  between  a  promise  to  pay  part,  and  a  promise  to 
pay  all. 

JAMES  ROBINSON  and  R.  0.  BRICKELL,  contra. — 1.  If  there 
was  error  in  overruling  the  demurrer  to  the  special  count,  it 
was  error  without  injury,  since  the  defendant  could  have  had 
under  the  general  issue  all  the  benefit  that  he  could  have  had 
by  his  demurrer. — Goodwin  v.  McCoy,  13  Ala.  277,  and  cases 
cited  ;  Sprague  v.  Morgan,  7  Ala.  954. 

2.  But  there  was  no  error  in  overruling  the  demurrer. 
The  promise  alleged  is  supported  by  a  sufficient  consideration. 
Benefit  to  the  promisor,  or  injury,  trouble,  prejudice,  or 
inconvenience  to  the  promisee,  is  a  good  consideration. — 
Story  on  Contracts,  §  115  ;  Chitty  on  Contracts,  29-32,  and 
cases  cited.  It  is  manifest  that  Hatton  derived  a  benefit  from 
this  agreement.  Jordan's  liabilities  exceeded  $100,000,  while 
Lowe's  property  was  not  worth  that  sura.  By  excluding 
Jordan  from  Hatton's  class,  Hatton  "derived  a  much  greater 
benefit  than  he  could  have  derived  if  Jordan  had  been  included 
in  it.  But  it  is  not  necessary  to  show  a  benefit  to  Hatton,  if 
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it  be  shown  that  something  of  value  flowed  from  Jordan. — 
Violett  v.  Patton,  5  Cranch,  150.  And  it  matters  not  how 
insignificant  the  benefit  or  injury  may  be,  if  it  is  capable  of 
legal  estimation. — Story  on  Contracts,  74  ;  2  Bing.  437  ; 
15  Ala.  792  ;  2  Watts,  104  ;  5  Wendell,  25  ;  Train  v.  Gold, 
5  Pick.  380. 

It  is  said  that  this  deed  is  a  fraud  on  Lowe's  creditors, 
because  he  thereby  reserved  a  benefit  to  himself ;  but  the 
proof  of  this  assumption  must  be  sought  outside  of  the  deed, 
which  conveys  all  his  property,  absolutely  and  uncondi- 
tionally, to  the  payment  of  his  debts.  The  contract  between 
Hatton  and  Jordan  furnishes  no  evidence  that  Lowe  was  to 
take  the  benefit  of  the  payment  to  Jordan.  By  that  contract, 
Jordan  secured  a  benefit  personal  to  himself.  He  could  do 
with  the  money  what  he  wished;  and  there  was  no  stipulation 
on  his  part  as  to  what  he  would  do  with  it.  Lowe  had  the 
legal  power  to  convey  his  property  so  as  to  pay  one  or  more 
creditors,  either  in  full,  or  in  such  portions  as  he  pleased. — 
Ashurst  v.  Martin,  9  Porter,  566  ;  Gazzam  v.  Pointz,  4  Ala. 
379  ;  Grimshaw  &  Brown  v.  Walker,  12  Ala.  103.  As  he 
had  the  power  to  give  preferences,  the  giving  of  those 
preferences  cannot  affect  the  deed  ;  unless,  in  so  doing,  he 
stipulated  for  a  benefit  to  himself.  Having  this  power,  and 
having  promised  Jordan  to  exercise  it  in  his  favor,  it  was 
clearly  competent  for  Jordan  to  contract  that  he  would  yield 
his  claim,  in  favor  of  another,  and  let  him  take  the  benefit  of 
Lowe's  property.  There  is  no  rule  which  required  Jordan  to 
take  indemnity  for  his  co-sureties,  or  for  the  creditors.  He 
might,  therefore,  without  violating  any  duty,  refuse  to  do  this 
without  compensation  ;  and  if  so,  he  might  certainly  do  so  for 
a  compensation.  His  consenting  to  be  postponed,  did  not 
prevent  them  from  insisting  on  and  obtaining  the  preference 
which  he  waived. 

But,  even  if  the  deed  be  fraudulent,  Hatton  is  in  no  condition 
to  take  advantage  of  it  ;  for  he,  jointly  with  others,  derived 
all  the  benefits  of  it,  and  it  does  not  now  lie  with  him  to  say 
that  it  was  fraudulent.  Nor  can  Jordan's  rights  be  affected 
by  any  fraud  in  the  deed.  His  rights  did  not  depend  upon 
the  fact  of  Lowe's  making  a  deed,  nor  upon  the  validity  or 
invalidity  of  the  deed.  He  did  not  stipulate  that  Lowe 
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should  make  a  deed,  much  less  a  valid  deed  ;  nor  did  he 
undertake  to  procure  Lowe  to  make  a  deed.  If  Lowe  had 
never  made  the  deed,  Jordan's  rights  under  the  contract 
would  have  been  the  same. 

3.  Over  of  Lowe's  deed  was  properly  refused,  because  no 
profert  of  it  was  made  in  the  declaration  ;  nor  could  profert 
properly  have  been  made. — 1  Chitty's  Pleading,  464-6,  and 
cases  cited. 

4.  To  make  Lowe  incompetent  on  account  of  interest,  it 
must  be  shown  that  he  would  be  benefited  or  injured  by  the 
result  of  this  suit.     Suppose  he  would  be  entitled,  as  against 
Jordan,  to  a  credit  for  the  amount  of  Jordan's  recovery  ;  then 
it  would  follow,  as  a  necessary  consequence,  that  he  would  be 
injured  to  the  same  extent.     For,  if  he  is  entitled  to  such  a 
credit,  the  recovery  against  Hatton  would  give  him  a  right  of 
action  against  Lowe  for  its  amount.     Both  of  them  sustain 
the  same  relation  to  him.     But  the  record  does  not  show  that 
either  Jordan  or  Hatton  ever  paid  any  of  Lowe's  debts  ;  and 
until  they,  or  either  of  them,  paid  these  debts,  he  had  no  cause 
of  action  against  Lowe.     Then,  as  there  was  no  debt  from 
Lowe  to  him,  there  was  nothing  upon  which  Lowe  could 
receive  a  credit.     So  far  as  the  proof  shows,  the  original 
debts  of  Lowe,  with  Jordan   and  Hatton  as  sureties,   are 
outstanding  and  unpaid  in  the  hands  of  the  original  holders. 
If  they  still  remain  unpaid,  the  holders  cannot  be  affected  by 
the  result  of  this  suit :  that  result  can  neither -enlarge  nor 
diminish  their  claims.     If  Jordan  recovers,  that  recovery 
does  not  enure  to  their  benefit,  and  cannot  be  applied  as  a 
credit  on  their  claims.     If  the  rights  of  Lowe's   creditors 
cannot  be  affected,  it  necessarily  follows  that  Lowe's  rights 
cannot  be  affected  :  his  rights  and  liabilities  can  be  affected 
only  so  far  as  the  rights  and  liabilities  of  his  creditors  are 
affected. 

WALKER,  J. — In  support  of  the  demurrer  it  is  contended, 
that  the  agreement  to  pay  Jordan,  in  consideration  of  his 
consent  to  the  making  of  the  deed,  and  to  the  preference  of 
Hatton  over  himself  and  the  creditors  to  whom  he  was 
bound,  would,  in  the  end,  enure  to  the  benefit  of  Lowe  ;  and 
that  the  contract,  therefore,  covertly  reserves  a  benefit  to  an 
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insolvent  assignor.  From  this  argument  the  conclusion  is 
deduced,  that  the  agreement  was  unlawful,  because  its  purpose 
was  to  accomplish  by  indirection  that  which  could  not  be 
accomplished  directly,  as  settled  by  repeated  decisions  of  this 
court.— Wiley,  Banks  &  Co.  v.  Knight,  27  Ala.  336  ;  West, 
Oliver  &  Co.  v.  Snodgrass,  17  Ala.  549  ;  Grimshaw,&  Brown 
v.  Walker,  12  Ala.  101  ;  Gazzam  v.  Pointz,  4  Ala.  378  ; 
Montgomery's  Ex'rs  v.  Kirksey,  26  Ala.  172.  This  argument 
is  bottomed  on  the  assumption,  that  in  a  suit  by  Jordan,  for 
reimbursement  of  money  paid  by  him  as  the  surety  or  endorser 
of  Lowe,  the  latter  might  claim  a  credit  equal  in  amount  to  the 
sum  paid  Jordan  on  this  contract.  If  the  contract  of  Hatton 
had  been  to  pay  money  on  the  debts  of  Lowe  on  which  Jordan 
was  bound,  or  to  pay  money  to  Jordan  with  which  to  discharge 
those  debts,  for  a  consideration  moving  from  Lowe,  it  would 
follow  that  Lowe  would  be  the  real  ultimate  beneficiary  from 
the  recovery  against  the  defendant,  because  the  surety  can 
recover  from  his  principal  only  what  he  has  actually  paid. — 
Burge  on  Suretyship,  358,  359.  But  such  is  not  the  case  here. 
It  is  an  independent  contract,  for  the  payment  of  money  to 
Jordan,  upon  his  consent  to  the  preference  in  the  deed  of  the 
promisor  to  himself.  The  promise  is  to  Jordan  alone,  and 
the  consideration  moves  from  him  alone.  It  is  a  contract  in 
which  Lowe  does  not  participate,  and  from  which  he  could 
neither  gain  nor  lose  anything.  For  these  reasons,  Lowe 
could  not  be  entitled  to  the  benefit  of  any  money  which 
Jordan  might  receive  under  the  contract. 

The  case  of  Kissam  v.  Edmonston,  1  Iredell's  Equity  R. 
190,  cited  by  the  counsel  for  appellants,  is  not  analogous  to 
this.  In  that  case,  the  debtor  extorted  from  his  creditor,  as 
the  terms  upon  which  a  security  should  be  provided,  that  the 
creditor  should  divide  his  debt  into  two  equal  parts  ;  for  one 
of  which  parts  the  debtor  should  execute  his  note  to  a  third 
person,  for  the  benefit  of  his  wife  and  children,  and  for  the 
other  should  give  his  note  to  the  creditor  ;  and  should  make 
a  deed  of  trust  on  his  property  as  a  security  for  the  two  notes. 
The  note  and  security  for  the  debtor's  wife  and  children  were 
held  to  be  fraudulent.  That  case  is  distinguishable  from  this. 
In  that  case,  the  debtor  was  the  contracting  party,  and 
secured  an  appropriation  of  half  the  debt,  with  a  security  for 
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its  payment,  to  his  wife  and  children  ;  which  was  deemed,  in 
effect,  a  provision  for  himself.  In  this,  the  debtor,  is  not  the 
contracting  party  ;  no  diminution  of  the  extent  of  his  liability 
to  his  creditor  is  stipulated  for  ;  neither  himself,  nor  any 
selected  object  of  his  bounty,  is  provided  for  ;  and,  after 
expressing  his  own  desire  to  prefer  a  particular  surety,  he 
submits  that  preference,  which  he  had  at  that  time  an 
undoubted  right  under  the  laws  of  this  State  to  make,  to  the 
control  of  him  whom  he  desired  to  prefer  ;  and  the  benefici- 
aries to  the  deed  arrange  among  themselves  by  a  contract 
with  which  he  does  not  appear,  from  the  declaration,  to  have 
any  connection,  a  postponement  of  the  surety  whom  he  had 
intended  to  prefer.  In  such  an  arrangement,  we  cannot 
detect  any  reservation  of  a  benefit  to  Lowe,  nor  perceive  how 
he  is  ultimately  to  receive  the  benefit  of  the  promise  made  to 
Jordan. 

It  is  argued,  that  the  tendency  of  the  contract  was  to 
wrong  and  defraud  the  creditors  to  whom  Jordan  was  bound 
as  the  surety  of  Lowe,  and  also  his  co-sureties.  If  Jordan 
was  insolvent,  or  unable  to  pay  the  debts  upon  which  he  was 
surety,  the  effect  of  the  contract  would  be  to  injure  the 
creditor  ;  because,  in  that  event,  Jordan  would  stand  in  the 
attitude  of  diverting,  by  his  consent,  for  a  consideration 
personal  to  himself,  from  the  creditor,  a  means  of  payment 
which  he  would  otherwise  have  received.  It  is  not  necessary, 
and  we  therefore  do  not  stop  to  inquire,  what  judgment  the 
law  would  pronounce  upon  the  transaction,  if  the  declaration 
averred  that  Jordan  was  insolvent.  If,  on  the  other  hand, 
Jordan  was  entirely  solvent,  and  able  to  pay  the  debts  to  the 
amount  of  $150,000  upon  which  he  was  bound,  the  postpone- 
ment of  those  debts  in  the  deed  could  not  injure  the  creditors; 
because,  if  they  could  not  realize  their  money  from  the  deed, 
they  could  make  it  out  of  Jordan.  Upon  the  hypothesis  of 
Jordan's  ability  to  pay  the  debts,  the  perils  of  his  suretyship 
were  vastly  increased  by  his  consent  to  the  preference  of 
Hatton;  but  it  is  not  perceived  that  the  creditor  could  be 
injured.  It  is  not  averred  that  the  creditors  could  not  have 
made  their  money  out  of  Jordan,  and  we  cannqt  by  intend- 
ment  add  that  averment. 

No  question  arises,  as  to  whether  the  tendency  of  the 
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contract  was  to  wrong  Jordan's  co-sureties,  or  the  other 
endorsers  on  the  paper  endorsed  by  him.  The  declaration 
does  not  disclose  that  there  were  any  other  sureties  or 
endorsers  bound  with  Jordan. 

The  contract  is  not  a  nudum  pactum.  '  The  preferred 
creditor  is  benefited,  and  the  surety  who  consents  to  the 
preference  and  to  the  postponement  of  the  debts  for  which 
he  is  bound,  is  injured  by  an  increase  of  his  hazard,  resulting 
from  the  waiver  of  an  opportunity  to  have  the  debts  secured. 
Heud  v.  Holdship,  2  Watts,  104  ;  S.  C.  1  U.  S.  Digest,  100, 
§  69, ;  Story  on  Contracts,  352,  §  431,  second  edition  ;  Chitty 
on  Contracts,  31  and  32,  and  notes,  8  Am.  from  4th  London 
edition. 

There  is  no  analogy  between  this  case  and  the  cases  of 
secret  agreements  for  undue  advantage  to  some  of  the  creditors 
in  composition  deeds.  Such  deeds  contain  an  agreement  by 
the  creditors  to  release  the  debtor  from  so  much  of  the  debt 
as  is  not  paid  out  of  the  effects  assigned.  The  assent  of  each 
creditor  is  supposed  to  be  influenced  by  the  conduct  of  the 
rest,  and  each  to  act  upon  the  supposition  that  there  is  perfect 
good  faith  among  them.  It  is  therefore  regarded  as  a  fraud 
for  one  creditor  to  stipulate,  without  the  knowledge  of  the 
others,  for  a  benefit  outside  of  the  composition  deed.  Here 
there  is  no  dependency  of  the  acts  of  the  several  creditors 
upon  each  other,  and  no  secret  arrangement  is  made  with  the 
debtor,  and  no  provision  of  a  benefit  to  Jordan  from  him. — 
Clark  v.  White,  12  Peters,  199  ;  1  Story's  Eq.  Ju.  406,  §  378; 
Story  on  Contracts,  115,  §  184,  and  note  ;  Knight  v.  Hunt, 
5  Bing.  432,  (15  E.  C.  L.  488.) 

No  principle  of  public  policy  or  morality  is  infringed  by  an 
arrangement  among  the  common  creditors  of  an  insolvent 
debtor,  about  to  make  a  conveyance  to  secure  them,  that  he  shall 
prefer  the  one,  and  postpone  the  other.  The  law  applicable 
to  this  case  allowed  a  debtor  to  discriminate  among  his 
creditors,  and  yet  that  discrimination  might  be  induced  by 
motives  of  caprice,  favor,  or  affection.  A  discrimination 
pre-arranged  among  the  beneficiaries,  and  adopted  by  the 
debtor,  cannot  suffer  in  the  contrast  with  one  governed  alone 
by  the  judgment  or  feelings  of  the  debtor. 
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It  results  from   the  views  above  expressed,  that  in  our 
judgment  the  declaration  was  sufficient. 

2.  The  court  properly  refused  to  grant  to  the  defendant  oyer 
of  the  d«ed  made  by  Lowe.     The  instruments  of  which  the 
defendant  may  demand  oyer  are  those  of  which  the  plaintiff 
would  have  been  compelled  at  common  law  to  make  profert. 
The  deed  was  not  the  foundation  of  the  suit.     The  breach  of 
a  contract  outside  of  the  deed  is  the  gravamen  of  the  action. 
The  deed  is  mere  inducement.     For  these  reasons,  the  plaintiff 
would  not  have  been  bound  at  common  law  to  make  profert 
of  the  deed,  and   the  defendant  is  not   entitled  to  oyer. — 
Gould's  Pleading,  444,  chap.  8,  §  47  ;  1  Chitty  on  Pleading, 
430,431,432,365. 

3.  It  is  a  sequence  from  the  conclusions  above  expressed  in 
reference  to  the  demurrer  to  the  declaration,  that  Lowe  was 
not  incompetent  to  testify  for  the  plaintiff,  upon  the  facts  stated 
in  the  declaration.     But  the  facts  upon  which  the  competency 
of  Lowe  depended,  as  set  forth  in  the  bill  of  exceptions,  are 
not  identical  with  those   averred  in  the  declaration.     The 
court  had  before  it,  when  it  passed  upon  this  question,  several 
additional  facts;  but  the  only  one  which  it  is  necessary  to 
notice  in  this  connection,  is,  that  there  were  other  sureties  and 
endorsers  bound  with  Jordan.     In  determining  the  effect  of 
this  last  fact  upon  Lowe's  competency,  it  may  be  conceded 
(although  it  is  by  no  means  clear),  without  affecting  the  result, 
that  the  co-sureties  of  Jordan   would  be  entitled,  if  sued  by 
him  for  contribution,  to  diminish  his  recovery  by  the  amount 
which  he  may  get  in  this  suit;  and  that  in  the  event  those 
cos-ureties  should  sue  Lowe,  he  could  restrict  their  recovery 
to  the  amount  paid  Jordan,  as  lessened  by  the  defense  set  up 
on  account  of  the  money  received  by  him  from  this  suit. — 
Under  the  concessions  thus  made.  Lowe  would  only  be  advan- 
tageously affected  by  Jordan's  recovery  in  this  suit,  in  the 
contingency  that  Jordan  should  pay,  or  has  paid,  more  than 
his  co-sureties,  and  should  sue  them  for  contribution,  and 
they  should  diminish  his  recovery  by  the  amount  received 
from  this  case;  and  in  the  farther  contingency  that  they  should 
then  sue  Lowe  for  reimbursement.     An  interest  depending 
upon  such  contingency  is  <£o  remote  to  disqualify  the  witness. 
Massey  v.  Ragan,  6  Ala.  648  ;  The  State  v.  Truss,  9  P.  126. 
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It  does  not  appear  from  the  bill  of  exceptions  that  the 
co-sureties  of  Jordan  have  paid,  or  ever  will  pay,  anything 
upon  the  liabilities  on  which  they  are  bound  with  Jordan. 
It  is  therefore  unnecessary  to  consider  the  question  of  Lowe's 
competency  upon  the  hypothesis  of  such  payment;  but  we  do 
not  perceive  how,  if  such  were  the  case,  it  could  change  the 
result. 

There  being  no  error  in  any  of  the  rulings  of  the  court 
below,  shown  in  the  record,  the  judgment  of  the  circuit  court 
is  affirmed. 

This  suit  was  instituted,  and  the  contract  upon  which  it  is 
brought  was  made,  before  the  adoption  of  the  Code;  and  the 
foregoing  opinion  is  therefore  made  without  reference  to  its 
provisions. 


MARSHALL  vs,  CROW'S  ADM'R. 

j 

[BILL  IN  EQUITY  FOR  PARTITION  OK  PERSONAL  PROPERTY.] 

1.  Bill  lies, — A  l)ill  lies  to  obtain  partition  of  personal  property  between 
tenants  in  common. 

2.  Distribution  of  estate  in  equity. — -When  an  estate  is  entirely  free  from  debt, 
equity  will  decree  distribution,  on  the  application  of  the  distributees,  with- 
out.the  expense  and  delay  of  an  administration,;  or  the  distributees,  if 
adults,  may  agree  upon  a  division,  and  chancery  will  uphold  it,  if  no 
unfairness  intervene;  but  if  the  administrator,  or  any  one  of  the  distributees, 
seeks  a  settlement  of  the  estate  through  an  administration,  the  proceedings 
•will  not  be  restrained  ;   and  therefore,  the  administrator   of  a  deceased 
distributee  may  file  a  bill  in  equity  to  obtain  his  intestate's  distributive 
share  of  the  estate,  although  it  is  in  the  hands  of  the  guardian  of  the  other 
distributees. 

3.  Husband's  interest  as  distributee  in  separate  estate  of  deceased  wife. — On  the  death 
of  the  wife,  intestate,  having  a  separate  estate  secured  by  law,  the  husband 
is  entitled  to  one  half  of  the  personalty,  absolutely,  whether  in  possession 
or  not. 

APPEAL  from  the  Chancery  C(£rt  of  Monroe. 
Heard  before  the  Hon.  WADE  KEYES. 
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THE  facts  are  stated  in  the  opinion  of  the  court. 

R.  C.  TORREY,  for  the  appellant. 
WM.  P.  LESSLIE,  contra. 

STONE,  J.— The  bill  in  this  case  was  filed  by  the  admin- 
istrator of  Mrs.  Elizabeth  Crow,  to  obtain  partition  of 
certain  personal  property,  alleged  to  be  in  the  possession  of 
John  L.  Marshall.  The  complainant's  intestate  and  five 
others,  who  are  made  defendants  to  the  bill,  are  joint  owners 
of  the  property.  John  L.  Marshall  holds  the  property  as 
guardian  for  the  other  five  defendants. 

There  is  no  conflict  between  the  bill  and  answer,  on  any 
point  which  we  deem  material  to  the  decision  of  this  case. 
Wm.  B.  Marshall,  the  father  of  complainant's  intestate,  died 
in  1849  ;  and  the  personal  property  of  his  estate  was,  in  1850. 
placed  by  his  administrator,  without  division,  in  the  hands  of 
John  L.  Marshall,  as  guardian  of  the  six  children.  The 
property  was  thus  held  and  worked  in  common  until  this  bill 
was  filed.  Said  Elizabeth  intermarried  with  Josiah  L.  Crow 
in  1854  ;  and  on  the  10th  day  of  July,  1855,  died  intestate, 
leaving  no  child.  Mrs.  Crow  owed  no  debts. 

A  bill  lies  to  obtain  partition  of  personal  property  between 
tenants  in  common.— Smith  v.  Dunn,  27  Ala.  315. 

The  defense  relied  on  is,  that  the  marital  rights  of  said 
Josiah  L.  never  attached,  because  he  never  reduced  the 
property  to  possession  as  husband  ;  that  the  brothers  and 
sisters  of  the  said  Elizabeth  are  her  next  of  kin,  and  heir-at- 
law  ;  and  that,  inasmuch  as  the  property  is  in  their  possession, 
and  intestate  owed  no  debts,  equity  will  sanction  and  legalize 
such  possession. 

When  an  estate  is  left  entirely  free  from  debt,  and  the 
distributees  do  not  invoke  the  action  of  the  probate  court  to 
separate  their  several  interests,  but  ask  the  chancellor  to  give 
them  their  respective  shares  without  the  expense  and  delay 
of  an  administration,  the  bill  will  be  entertained,  and  the 
relief  granted.— Bcthea  v.  McCall,  5  Ala.  308  ;  Miller  v. 
Eattnan,  11  Ala.  609;  Vandervcer  v.  Alston,  16  Ala.  494. 
So  also,  on  well-defined  principles,  the  distributees  in  such 
case,  if  adults,  may  themselves  agree  on  a  division  ;  and,  if 
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no  unfairness  intervene,  chancery  will  uphold  it ;  presuming 
that  to  be  well  done,  which  ought  to  have  been  done. — Van- 
derveer  v.  Alston,  supra  ;  Wilson  v.  Morris,  28  Ala.  But, 
notwithstanding  these  well-settled  principles,  where  there  are 
more  distributees  than  one,  and  any  one  of  them,  or  the 
administrator,  seeks  a  settlement  of  the  estate  through  an 
administration,  neither  chancery  nor  any  other  tribunal  will 
restrain  the  proceedings. — Williamson  v.  Mason,  18  Ala.  87. 

It  thus  appears  that  the  bill  in  this  case  is  well  filed, 
whether  the  husband  takes  any  interest  in  the  estate  or  not. 

The  act  "securing  to  married  women  their  separate  estates," 
approved  March  1,  1848  ;  the  act  "to  alter  and  amend  an  act 
securing  to  married  women  their  separate  estates,"  approved 
Feb'y  13,  1850  ;  and  article  3,  chapter  1,  title  5,  part  2,  of 
the  Code,  have  wrought  very  substantial  changes  in  the  rights 
which  grow  out  of  the  relation  of  husband  and  wife. — See 
Bryan  v.  Weems,  25  Ala.  195  ;  Gerald  v.  McKenzie,  27  Ala. 
166  ;  Friend  v.  Oliver,  ib.  532.  Marriages  solemnized  since 
that  policy  was  inaugurated,  or  governed  by  its  principles, 
are  not  a  gift  to  the  husband  of  the  wife's  personal  property 
in  possession,  or  which  may  be  reduced  to  possession  during 
the  coverture.  On  the  contrary,  all  such  property  is  the 
separate  estate  of  the  wife,  of  which  her  husband  is  the  trustee. 
Code,  §§  1982-3-6.  These  enactments  necessarily  overturn 
all  those  principles  of  the  common  law,  which  grew  out  of 
the  husband's  reduction  to  possession  of  the  wife's  property. 
Hence  that  inquiry  is  immaterial  in  this  case.  The  Code 
(§  1990)  declares,  that  the  surviving  husband  of  an  intestate 
wife  is  entitled  to  one  half  of  her  personal  estate  absolutely, 
and  to  the  use  of  her  realty  during  life.  This  language  is 
plain  and  unambiguous  ;  and  under  it,  the  husband  takes  as 
distributee  in- all  the  transmissible  estate,  of  which  the  wife 
died  the  owner,  whether  in  possession  or  not.  To  the  extent 
of  his  interest,  his  claim  is  of  equal  dignity  to  that  of  the  next 
of  kin  to  the  intestate. 

The  decree  of  the  chancellor,  being  in  accordance  with 
these  principles,  is  affirmed. 
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ABERCROMBIE  vs.  ALLEN. 

[ACTION  ON  CONTRACT  TO  RECOVER  OVERSEER'S  WAGES.] 

1.  Admission  implied  from  silence. — In  an  action  on  a  contract  to  recover  wages 
due  plaintiff  as  overseer  of  defendant's  plantation  and  negroes,  the  plaintiff 
cannot  be  allowed  to  prove  that,  during  an  altercation  which  occurred 
between  him  and  defendant  on  the  trial  of  another  suit  before  a  justice  of 
the  peace,  "he  said,  in  the  presence  and  hearing  of  defendant,  that  he  took 
good  care  of  everything  as  defendant's  overseer,  and  that  defendant  did 
not  deny  the  same." 

APPEAL  from  the  Circuit  Court  of  Perry. 
Tried  before  the  Hon.  ANDREW  B.  MOORE. 

THIS  action  was  brought  by  the  appellee,  to  recover  dam- 
ages for  the  defendant's  breach  of  a  contract,  by  which 
plaintiff  agreed  to  serve  him  as  overseer  for  the  year  1853, 
at  a  stipulated  price ;  the  complaint  alleging,  that  the 
defendant,  wrongfully,  and  without  cause,  discharged  plaintiff 
before  the  end  of  his  term  of  service,  and  prevented  him  from 
performing  his  part  of  the  contract,  as  he  was  ready  and 
willing  to  do.  The  defendant  pleaded,  among  other  things, 
non  assumpsit,  tender,  and  that  plaintiff  did  not  faithfully 
perform  his  part  of  the  contract. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  deposition 
of  one  Seaborn  Aycock,  which  waa  taken  on  interrogatories 
and  cross-interrogatories,  and  which  contained  the  following 
sentences  :  "  The  said  Allen  performed  his  duties  as  overseer 
as  well  as  any  person  I  ever  saw,  and  from  Abercrombie's 
own  statement,  he  was  better  pleased  with  him  than  with  any 
man  he  had  ever  had."  "  From  Abercrombie's  own  statement, 
he  turned  off  said  Allen."  The  defendant  "  made  several 
and  distinct  objections  to  each  of  these  answers";  but  the 
court  overruled  his  objections,  and  the  defendant  excepted. 

"  The  plaintiff  offered  evidence,  also,  tending  to  show  that, 

on  the  trial  of  a  suit  before  a  justice  o'f  the  peace,  for  damages 

for  wasting  pro  visions  set  apart  for  the  slaves  under  the  charge 

of  plaintiff  as  overseer,  an  altercation  took  place  between  the 

19 
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parties  to  said  suit,  and  defendant  then  and  there  charged 
plaintiff  with  wasting  his  provisions ;  and  then  offered  to 
prove,  that  plaintiff  then  and  there  denied  said  charge,  and 
said  that  he  had  discharged  his  duty  as  defendant's  overseer, 
and  that  either  he  or  his  wife  was  always  present  when  meat 
was  given  out  for  the  negroes.  The  defendant  objected  to 
the  introduction  of  these  declarations  of  plaintiff;  but  the 
court  overruled  the  objection,  and  -the  defendant  excepted. 
The  plaintiff  offered  to  prove,  also,  that  on  said  trial,  and 
during  said  altercation,  he  said,  in  the  presence  and  hearing 
of  defendant,  that  he  took  good  care  of  everything  as  defend- 
ant's overseer,  and  that  the  defendant  did  not  deny  the  same. 
The  defendant  also  objected  to  this  evidence  ;  but  the  court 
overruled  the  objection,  and  the  defendant  excepted." 

These  rulings  of  the  court,  with  others,  are  now  assigned 
as  error. 

I.  W.  GAEBOTT,  for  the  appellant. 
WM.  M.  BROOKS,  contra. 

RICE,  C.  J. — A  party  may  introduce  his  own  declarations 
as  evidence  for  himself,  when  the  silence  of  the  other  party 
amounts,  in  law,  to  an  admission  of  their  truth.  But  the 
rule  in  relation  to  evidence  of  that  kind,  is,  that  it  is  to  be 
received  with  the  greatest  caution,  and  never  should  be 
received,  unless  the  statement  was  heard  and  understood  by 
the  party  against  whom  it  is  offered,  and  was  of  such  a 
character,  and  made  under  such  circumstances,  as  naturally 
to  call  for  a  reply. — Spencer  v.  The  State,  20  Ala.  R.  24  ; 
Lawson  v.  The  State,  ib.  65  ;  Watson  v.  Byers,  6  ib.  393  ; 
Wheat  v.  Groom,  7  ib.  349.  It  is  impossible  to  sustain  the 
ruling  of  the  court  below  in  allowing  the  plaintiff  to  prove 
in  this  suit  that,  during  the  the  altercation  which  occurred  on 
the  trial  of  another  suit  before  the  justice  of  the  peace,  "  he 
said,  in  the  presence  and  hearing  of  defendant,  that  he  took 
good  care  of  everything  as  defendant's  overseer,  and  that 
defendant  did  not  deny  the  same." 

As  this  error  of  the  court  below  must  work  a  reversal,  we 
decline  to  decide  the  other  questions.  But  as  to  the  objec- 
tions to  parts  of  the  deposition  read  by  plaintiff,  we  refer  to 
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McCreary  v.  Turk,  at  this  term;  and  as  to  the  other  objections, 
we  refer  to  2  Cowen  &  Hill's  Notes  to  Phil.  Ev.  (edition  of 
1839),  761  ;  Mendum  v.  Commonwealth,  6  Rand.  R.  705  ; 
Lawson  v.  The  State,  supra;  Havis  v.  Taylor,  13  Ala.  R.324. 
Judgment  reversed,  and  cause  remanded. 


MORGAN  vs.  SMITH,  WYKOFF  &  NICHOLL. 

[DETINUE  FOB  SLAVE — DELIVERY  OP  BILL  OF  SALE.] 

1.  Title  passes  by  delivery  of  bill  of  sale. — The  delivery  of  a  bill  of  sale  to  the 
purchaser  of  a  slave,  of  itself,  passes  the  title  to  him  ;  and  the  vendor,  when 
sued  by  a  sub-purchaser,  cannot  avoid  the  effect  of  it,  by  proof  of  a  parol 
agreement  that  the  delivery  was  conditional,  and  that  the  title  was  to  revest 
in  him  in  the  event  the  purchaser  failed  to  give  his  note,  with  a  specified 
surety,  for  the  purchase  money.  (RicE,  C.  J.,  dissenting,  held,  that  the 
question  of  delivery  vel  non  involved  the  consideration  of  the  parties'  inten- 
tion, which  was  a  question  of  fact  for  the  determination  of  the  jury,  and 
which  the  evidence  did  not  authorize  the  court  to  assume  without  hypothesis; 
and  that  contemporaneous  oral  declarations  of  intention,  relating  to  the 
execution,  as  contra-distinguished  from  the  Construction  of  the  instrument, 
were  admissible  as  part  of  the  res  geslce.) 

APPEAL  from  the  Circuit  Court  of  Autauga. 
Tried  before  the  Hon.  ANDREW  B.  MOORE. 

THIS  action  was  brought  by  the  appellees,  suing  as  partners, 
against  Isaac  C.  Morgan,  to  recover  a  negro  man,  named 
Phil,  together  with  damages  for  his  detention.  The  defend- 
ant pleaded,  "  that  he  is  not  guilty  of  the  matter  alleged  in 
the  complaint,  and  that  the  slave  sued  for  is  his  property." 
The  bill  of  exceptions  is  as  follows  : 

"  On  the  trial,  the  plaintiffs  introduced  evidence,  showing 
that  the  slave  sued  for  was  in  their  possession  a  short  time 
before  the  bringing  of  this  suit,  and  that  they  obtained  said 
slave  from  one  Barnabas  Strickland,  who  sold  him  to  them, 
and  executed  to  them  a  bill  of  sale,  of  which  the  following  is 
a  copy  :  '  Received,  Dallas  county,  Ala.,  May  7,  1852,  from 
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Messrs.  Smith,  Wickoff  &  Nicholl,  $800,  payment  in  full  for 
my  negro  man,  named  Phil,  aged  about  thirty  years.  The 
said  negro  I  warrant  sound  in  body  and  mind,  a  slave  for  life, 
and  free  from  all  claim  or  claims  whatever,'  (signed  by  said 
Strickland.)  The  plaintiffs  proved,  also,  that  said  Strickland, 
at  the  time  of  the  execution  of  said  bill  of  sale,  was  indebted 
to  them  on  account ;  that  the  account  which  they  had  against 
him  was  credited,  at  the  time  of  the  execution  of  the  bill  of 
sale,  with  the  sum  of  $800  ;  that  said  slave  was  received  by 
them  in  payment  of  $800  of  said  Strickland's  indebtedness 
to  them  ;  that  said  Strickland,  at  the  time  he  sold  said  slave 
to  them,  had  said  slave  in  his  possession,  and  also  a  bill  of  sale, 
signed  by  the  defendant,  conveying  said  slave  to  said  Strick- 
land unconditionally ;  that  said  bill  of  sale,  signed  by  the 
defendant,  was  dated  a  short  time  before  said  slave  was  sold 
by  Strickland  to  plaintiffs,  and  was  delivered  by  him  to  them. 
It  was  admitted  that  said  slave  was  in  the  possession  of  the 
defendant  at  the  time  this  suit  was  brought.  The  plaintiffs 
then  proved  the  value  of  said  slave,  and  the  value  of  his 
annual  hire." 

The  defendant  offered  in  'evidence  the  deposition  of  said 
Strickland,  who  testified  as  follows  :  "  Witness  made  a  con- 
tract with  defendant  about  said  slave  about  the  first  of  May, 
1852  ;  and  the  contract  was  as  follows  :  "Witness  bought  said 
slave  from  defendant,  and  was  to  give  defendant  $800  for 
him,  to  become  due  on  the  first  of  January,  1852,  with  John 
A.  Jones  for  security  for  ttje  payment  of  said  sum.  The 
terms  upon  which  defendant  agreed  to  sell  witness  said  slave, 
are  these  :  That  if  witness  would  give  him  $800,  with  said 
John  A.  Jones  for  security  for  the  payment  of  the  same, 
witness  could  have  the  slave.  But  witness  did  not  comply 
with  the  terms  upon  which  defendant  agreed  to  sell  him  said 
slave  ;  for  said  Jones,  after  promising  witness  to  stand  his 
security  to  defendant  for  said  slave,  afterwards  refused  to  do 
so.  Witness  received  from  defendant  a  bill  of  sale  for  said 
slave,  with  the  understanding  and  agreement  above  expressed. 
The  bill  of  sale  was  the  only  paper  that  passed  between  him 
and  defendant,  in  relation  to  said  slave.  It  contained  what 
is  generally  contained  in  a  common  bill  of  sale  to  negroes  ; 
and  he  does  not  recollect  its  contents  any  further.  The 
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defendant  delivered  said  slave  to  witness,  upon  the  under- 
standing that  the  contract  above  stated  was  to  be  fulfilled  by 
witness.  Witness  sold  said  slave,  to  the  best  of  his  knowl- 
edge, on  the  same  day  he  received  him  from  defendant." 
(Answers  to  cross-interrogaties:)  "  Witness  delivered  said 
slave  to  R.  R.  Nicholl,  one  of  the  plaintiffs,  with  the  marginal 
price  of  $800,  to  be  sold  by  them,  and,  if  said  slave  brought 
more  than  that  sum,  it  was  to  be  allowed  or  paid  to  witness, 
on  the  claim  which  plaintiffs  then  held  against  him.  No  final 
settlement  has  been  had  between  the  parties  in  said  transac- 
tion. Witness  had  the  possession  and  control  of  the  slave  at 
the  time  of  said  transaction.  Witness  had  said  slave  from 
defendant,  with  his  knowledge  and  consent,  under  the  terms 
above  expressed.  Defendant  made  witness  a  bill  of  sale  for 
said  slave,  as  above  seated ;  and  witness,  as  well  as  he  can 
recollect,  either  transferred  or  delivered  the  same  to  said  R. 
R.  Nicholl.  Witness  also  made  to  said  R.  R.  Nicholl,  or  to 
the  said  firm,  a  bill  of  sale  to  said  slave." 

"  It  was  admitted  that  said  Strickland  had  never  paid 
defendant  anything  for  said  slave." 

"  This  was  all  the  testimony  .in  the  case  ;  and  upon  these 
facts,  the  court  charged  the  jury,  that  if  they  believed  the 
whole  evidence,  they  must  find  for  the  plaintiffs,  and  assess 
the  value  of  the  slave,  and  of  his  hire  from  the  commencement 
of  the  suit";  to  which  charge  the  defendant  excepted. 

The  defendant  requested  the  court  to  instruct  the  jury, 
"  That  if  they  believed  from  the  evidence  that  the  defendant 
was  the  owner  of  the  slave  sued  for,  and,  while  he  was  such 
owner,  agreed  to  sell  said  slave  to  Strickland,  at  the  price  of 
$800,  to  be  paid  on  the  first  of  January,  1853  ;  and  that 
Strickland  was  to  give  one  John  A.  Jones  as  surety  for  the 
payment  of  the  purchase  money  ;  and  that  said  slave,  with 
the  bill  of  sale  made  by  defendant  to  Strickland,  was  delivered 
to  Strickland  on  those  conditions  ;  and  that  Strickland  did 
not  give  said  Jones  as  surety  for  the  payment  of  the  money, 
and  never  has  paid  the  purchase  money  in  any  way, — then 
Strickland  did  not  acquire  any  title  to  said  slave  ;  and  if  he 
afterwards  sold  said  slave  to  plaintiffs,' in  payment  of  a  debt 
due  by  him  to  them,  then  the  defendant  has  the  better  title  to 
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said  slave."    The  court  refused  to  give  this  charge,  and  the 
defendant  excepted. 

The  charge  given,  and  the  refusal  to  give  the  charge  asked, 
are  now  assigned  as  error. 

GOLDTHWAITE  &  SEMPLE,  for  the  appellant. 
WATTS,  JUDGE  &  JACKSON,  contra. 

WALKER,  J.— The  bill  of  sale,  delivered  by  Morgan  to 
Strickland,  was,  in  its  effect,  a  conveyance  of  title. — Bush 
v.  Bradford,  15  Ala.  317.  The  delivery  of  the  bill  of  sale 
to  the  vendee  has,  of  itself,  the  legal  effect  of  transferring  the 
title  from  the  vendor  to  the  vendee.  The  vendor  says  by  the 
bill  of  sale,  when  delivered  to  the  purchaser,  I  transfer  the 
title.  The  law  will  not  permit  him  to  say,  that  there  was  a 
parol  agreement,  by  which  the  bill  of  sale  delivered  to  the 
purchaser  was  not  to  be  effectual,  unless  the  purchaser  should 
give  him  a  note  for  the  purchase  money  with  a  certain  surety. 
A  deed  cannot  be  delivered  to  the  grantee  as  an  escrow. — 
Firemen's  Insurance  Company  v.  McMillan,  at  this  term  ; 
Thoroughgood's  case,  5  Coke,  136  ;  Granis  v.  Tucker.  10  S. 
&  M.  1  ;  Hey  v.  Schooley,  Longworth,  et  al.,  7  Ohio,  373  ; 
Moss  v.  Riddle  &  Co.,  5  Cranch,  351  ;  Pawling  v.  United 
States,  4  Cranch,  219  ;  Fairbanks  v.  Metcalf,  8  Mass.  230  ; 
Bibb  v.  Reid  &  Hoyt,  3  Ala.  88  ;  Robertson  v.  Coker, 
11  Ala.  466. 

We  do  not  intend  to  decide,  that  it  may  not  be  shown 
that  an  instrument,  although  placed  in  the  possession  of  the 
obligee,  was  not  so  placed  with  the  intention  of  delivery  at 
all ;  as  was  held  in  Hopper  v.  Eiland,  21  Ala.  714.  3ut, 
while  parol  proof  may  be  admissible  to  show  that  there  was 
really  no  delivery,  it  cannot  be  received^  consistently  either 
with  principle  or  authority,  to  show  that  a  delivery  made  to 
the  grantee  was  upon  a  condition,  not  to  be  effectual  except 
in  a  certain  contingency.  There  is  no  reason  for  a  distinction 
between  conveyances  not  under  seal,  and  those  under  seal. 
They  alike  take  effect  by  delivery,  and  there  can  be  no  reason 
in  visiting  a  different  rule  upon  them  as  to  the  question  of 
escrow. — See  the  authorities  cited  below :  Prime  v.  Yates, 
3  Brevard,  559  ;  Chitty  on  Bills,  195  ;  Chamberlain  v.  Hopps 
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&  Hopps,  8  Verm.  96  ;  Story  on  Bills,  224,  §  203  ;  Alsop  v. 
Swathal,  7  Conn.  500  ;  Brind  v.  Hampshire,  1  M.  &  W. 
365  ;  Marston  v.  Allen,  8  M.  &  W.  494. 

It  was  not,  in  our  judgment,  permissible  to  vary  the  effect 
of  the  delivery  of  the  bill  of  sale  to  the  purchaser,  by  showing 
that  it,  together  with  the  slave  sold,  was  delivered  upon  the 
condition,  that  the  purchaser  should  give  a  note  with  a  speci- 
fied surety  for  the  purchase  money.  We  are  not  at  all  certain 
that  the  proof  conduced  to  show  that  there  was  any  condition 
about  the  delivery ;  but  it  is  unnecessary  to  consider  that 
question,  as  the  point  already  decided  is  conclusive. — See 
Evans  v.  Gibbs,  6  Humph.  405.  If  it  be  conceded,  that  the 
evidence  conduces  to  show  a  delivery  of  the  bill  of  sale,  upon 
the  condition  that  it  should  become  void,  and  the  title  should 
revest  in  the  seller,  in  the  event  of  a  failure  to  give  the  note 
with  the  prescribed  security,  it  would  not  avail  the  appellant, 
because  it  would  be  incompetent  to  incorporate  a  parol 
defeasance  of  that  kind  upon  a  written  conveyance. 

The  judgment  of  the  court  below  is  affirmed. 

RICE,  C.  J. — The  question  of  the  delivery  of  an  instrument 
is  one  involving  the  consideration  of  both  acts  and  motives. 
The  consent  of  the  maker  is  an  essential  ingredient  in  the 
constitution  of  a  good  or  complete  delivery.  And  though 
the  instrument  may  have  been  handed  over  to  the  grantee,  it 
may  be  shown  that  he  obtained  it  fraudulently,  or  in  an 
improper  manner,  or  that  for  want  of  the  consent  of  the 
grantor  the  handing  over  of  the  instrument  did  not  amount 
to  a  good  delivery.  The  oral  declarations  of  intention,  con- 
nected with  the  handing  over,  may  come  in  as  part  of  the  res 
gesta.  All  facts  relating  to  the  execution,  as  distinguished 
from  the  construction  of  the  instrument,  may,  in  general,  be 
shown,  notwithstanding  anything  appearing  on  the  face  of 
the  instrument. — 3  Cowen  &  Hill's  Notes  to  Phil.  Ev.  (edition 
of  1839),  1282,  1388,  1450,  1453,  1454 ;  Clarke  v.  Gifford, 
10  Wend.  R.  310. 

Where  the  legal  effect  of  the  acts  of  a  party  depends  upon 
his  intention,  and  there  is  the  slightest  conflict  in  the  evidence 
as  to  that  intention,  that  intention  is  a  question  of  fact  for  the 
jury,  and  cannot  be  determined  by  the  court,  or  taken  by  it 
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from  the  jury. — Powis  v.  Smith,  5  Barn.  &  Aid.  850  ;  Oliver 
v.  The  State,  17  Ala.  Rep.  587;  Henry  v.  Patrick,  1  Dev.  & 
Batt.  358  ;  Allison  v.  Matthieu,  3  Johns.  R.  235. 

The  evidence  in  this  case,  as  to  the  intention  of  Morgan 
in  handing  the  instrument  and  slave  over  to  Strickland,  is 
not  entirely  free  from  conflict;  and  it  was  erroneous,  therefore, 
for  the  court  to  withdraw  from  the  jury  the  determination  of 
the  question  of  his  intention,  and  to  give  the  sweeping  charge 
which  was  given.  Such  a  charge  ought  never  to  be  given, 
when  there  is  any  conflict  in  the  evidence  upon  any  material 
question. — Arnold  v.  The  State,  at  this  term,  and  cases  there 
cited. 

Regarding  the  charge  of  the  court  below  as  an  invasion  of 
the  province  of  the  jury,  I  cannot  sanction  it,  or  consent  to 
affirm  the  judgment. 


CAHUZAC  &  CO.  vs.  SAMINI. 

[ACTION  ON  GUARANTY.] 

1.  Notice  of  acceptance. — To  render  one  liable  as  guarantor  on  an  offer  to  guar- 
anty a  debt  to  be  contracted  by  a  third  person,  reasonable  notice  of  its 
acceptance  must  be  given  to  him;  unless  the  guarantor  and  creditor  reside  in 
the  same  city,  and  the  agreement  to  accept  is  contemporaneous  with  the 
offer  to  guaranty. 

2.  Construction  of  guaranty. — A  promise  by  defendant,  in  consideration  that 
plaintiffs  would,  from  time  to  time,  sell  and  deliver  to  a  third  person,  who 
desired  to  open  an  account  with  them,  such  goods  as  were  necessary  and 
proper  in  his  line  of  business,  and  on  the  usual  terms  of  credit  on  which 
such  goods  were  sold,  that  he  would  pay  for  them  if  the  debtor  failed  to  pay, 
is  a  continuing  guaranty. 

3.  Notice  of  amount  advanced. — Where   a  continuing  guaranty,  unlimited   in 
amount,  has  been  accepted,  and  notice  of  its  acceptance  has  been  given 
within  a  reasonable  time,  it  is  not  incumbent  on  the  creditor  to  give  notice 
of  the  amount  advanced  on  the  faith  of  it,  but  it  is  the  duty  of  the  guarantor 
to  see  that  his  confidence  is  not  abused. 

4.  Averment  of  acceptance  and  notice. — "  Which  promise  plaintiffs  accepted,  of 
which  defendant  had  due  notice  ;  and  plaintiffs  aver  that,  relying  on  said 
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promise,"  they  furnished  goods  to  the  debtor,  &c. — held  a  sufficient  averment 
of  the  acceptance  of  the  guaranty  and  notice  thereof  to  the  guarantor. 
6.  Suit  against  principal  debtor. — A  suit  against  the  principal  debtor,  when  he  is 
insolvent  and  has  failed  to  pay,  is  not  necessary  to  perfect  the  liability  of 
the  guarantor,  on  a  promise  to  pay  if  the  debtor  "failed  to  pay." 

6.  Notice  of  principal  debtor's  default. — In  an  action  on  a  continuing  guaranty, 
unlimited  in  amount,  for  goods  sold  on  a  credit  of  ninety  days,  the  complaint 
alleged,  that  sales,  amounting  to  $750,  "  were  made  from  the  26th  July, 
1853,  up  to  the  23d  August,  1854";  that  partial  payments  were,  from  time 
to  time,  made  by  the  debtor;  and  that  on  the  1st  December,  1854,  he  was  in 
default  to  the  amount  of  $350,  of  which  notice  was  then  given  to  the  guar- 
antor; but  no  other  dates  or  amounts  were  specified, — held,  that  the  alleged 
notice  was  only  sufficient  to  fix  the  guarantors  liability  for  the  amount 
of  the  purchase  last  made. — (RiCE,  C.  J.,  dissenting.) 

7.  Nominal  amount  insufficient  to  support  jurisdiction. — In  an  action  on  a  contract, 
commenced  in  the  circuit  court,  if  the  complaint  shows  a  cause  of  action  for 
only  a  nominal  sum,  it  is  not  sufficient  to  sustain  the  jurisdiction  of  the  court. 

8.  Remandment  refused  when  no  jurisdiction  is  shown. — Where  a  demurrer  is  erro- 
neously sustained  to  a  complaint,  which  shows  a  cause  of  action  for  only  a 
nominal  sum,  the  judgment  will  not  be  reversed,  at  the  instance  of  the 

plaintiff,  nor  the  cause  remanded. 

i 

APPEAL  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  C.  W.  RAPIER. 

THIS  action  was  brought  by  the  appellants,  and  the  amended 
complaint  was  in  these  words  :  "  The  plaintiffs,  who  are 
merchants,  residing  in  the  city  of  New  Orleans,  claim  of  the 
defendant,  a  resident  of  Mobile,  $400,  for  this  : — One  M. 
Franceschi,  who  carried  on  the  business  of  a  confectioner  in 
the  city  of  Mobile  on  the  26th  July,  1853,  desired  to  open  an 
account  with  plaintiffs,  and  to  purchase  from  them  goods 
necessary  and  proper  in  his  line  of  business  ;  and  the  defend- 
ant, knowing  this,  promised  said  plaintiffs,  that  if  they  would, 
from  time  to  time,  sell  and  deliver  to  said  Franceschi  such 
goods  as  he  required,  on  the  usual  credit  upon  which  such 
articles  were  sold,  he  (said  defendant)  would  pay  said  plain- 
tiffs for  such  goods,  if  the  said  Franceschi  failed  to  pay  for 
the  same ;  which  promise  plaintiffs  accepted  ;  of  which 
defendant  had  due  notice.  And  plaintiffs  aver,  that,  relying 
on  said  promise  so  made  by  defendant,  they  did,  from  said 
26th  July,  1853,  up  to  the  23d  August,  1854,  at  their  store  in 
said  city  of  New  Orleans,  sell  and  deliver  to  said  M.  Fran- 
ceschi goods  necessary  and  proper  in  his  line  of  business,  to 
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the  amount  of  $750  90  ;  and  they  further  say,  that  during 
that  time — that  is,  between  the  26th  July,  1853,  and  the  24th 
August,  1854— said  Franceschi  paid  to  said  plaintiffs,  from 
time  to  time,  the  sum  of  $400  ;  so  that,  on  the  24th  August, 
1854,  which  was  the  last  time  plaintiffs  sold  goods  to  said 
Franceschi,  he  was  indebted  to  them,  for  goods  so  sold  and 
delivered,  in  the  sum  of  $350  90.  And  plaintiffs  aver,  that 
the  usual  credit,  on  which  such  articles  as  they  sold  to  said 
Franceschi  are,  and  then  were,  usually  sold,  was  ninety  days; 
that  such  was  known,  both  to  said  Franceschi  and  said 
defendant,  to  be  the  usual  term  of  credit ;  and  that  said  goods 
were  sold  on  the  usual  term  of  credit.  And  said  plaintiffs 
further  aver,  that  on  the  1st  day  of  December,  1854,  they 
requested  said  Franceschi  to  pay  them  said  sum  of  $350  90, 
due  them  as  aforesaid,  but  he  then  and  there  failed  to  pay  the 
same,  and  was  then,  and  ever  since  has  been,  insolvent ;  of 
all  which  said  defendant  had  due  notice,  whereby  he  became, 
and  is,  liable  to  pay  plaintiffs  said  sum,"&c. 

The  defendant  demurred  to  the  amended  complaint,  on  the 
following  grounds :  "  1.  Because,  admitting  that  defendant 
promised  as  therein  alleged,  and  that  said  Franceschi  after- 
wards became  plaintiffs'  debtor,  at  different  times,  upon  a 
credit  of  ninety  days,  yet  said  promise  was  not  a  continuing 
guaranty  ;  by  means  whereof,  defendant  would  be  liable  only 
for  the  first  of  the  series  of  debts  contracted  by  said  Fran- 
ceschi with  plaintiffs,  and  the  amount  of  said  first  debt  is  not 
alleged.  2.  Because,  conceding  that  said  alleged  promise  is  a 
continuing  guaranty,  it  was  plaintiffs7  duty,  upon  the  maturity 
of  each  successive  debt  contracted  by  said  Franceschi  with 
them  at  ninety  days,  as  well  to  pursue  him  therefor  (unless 
he  was  then  insolvent)  at  the  first  court  thereafter,  if  he  made 
default,  as  to  give  defendant  reasonable  notice  of  each  of  said 
defaults  ;  and  the  said  facts,  as  to  due  diligence  and  notice 
of  each  particular  debt  contracted,  are  not  alleged  in  said 
complaint."  The  court  sustained  the  demurrer,  and  rendered 
judgment  for  the  defendant ;  and  its  rulings  in  this  behalf  are 
now  assigned  as  error. 

E.  S.  DARGAN,  for  the  appellants. — In  cases  of  continuing 
guaranty,  it  is  not  necessary  to  give  notice  of  every  transac- 
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tion  :  it  is  only  necessary  to  give  notice  of  the  amount  due 
within  a  reasonable  time  after  the  transactions  are  closed. — • 
Clarke.  Remington,  11  Metcalf,  366  ;  Reynolds  v.  Douglass, 
7  Peters,  113 ;  Louisville  Man.  Co.  v.  Welch,  10  Howard, 
474  ;  Whitney  v.  Groot,  24  Wendell,  82.  But  the  insolvency 
of  Franceschi  is  averred  in  the  complaint ;  and  this  dispenses 
with  the  necessity  of  giving  notice  of  his  default,  unless  the 
creditor  can  show  probable  loss  or  injury  from  the  want  of 
it. — 10  Howard,  474  ;  Lawrence  v.  McAlmont,  12  Peters, 
497  ;  Farmers'  &  Mechanics'  Bank  v.  Kercheval,  2  Gibbs, 
(Michigan,)  504.  But,  since  the  complaint  averred  notice, 
the  reasonableness  of  the  notice  was  a  question  for  the  jury, 
under  proper  instructions  from  the  court. 

A.  J.  REQUIER,  contra. — 1.  The  promise  alleged  is  not  a 
continuing  guaranty  ;  consequently,  if  the  defendant  was 
liable  at  all,  it  could  only  be  for  the  first  in  the  series  of  debts 
contracted. — 8  Johns.  92.  The  complaint  is  defective,  in  not 
stating  the  amount  of  this  debt,  nor  how  or  when  it  was  to 
be  paid. — 25  Ala.  140.  There  is  no  allegation  of  default  as 
to  this  first  debt ;  nor  of  a  demand  by  the  institution  of  a  suit 
against  the  principal  debtor  ;  nor  of  the  debtor's  insolvency 
at  that  particular  time.— 25  Ala.  140,  151  ;  6  Ala.  749-50. 

2.  Conceding  that  the  promise  is  a  continuing  guaranty, 
still  the  complaint  is  fatally  defective.  The  allegation  of  the 
debtor's  default  is  not  sufficiently  specific  to  fix  the  guarantor's 
liability,  the  contract  being  uncertain  in  its  amount. — 11  Met- 
calf, 361  ;  1  Mason,  323  ;  12  Pick.  135  ;  8  ib.  423  ;  7  Peters, 
126  ;  22  Maine,  175  ;  13  Conn.  28  ;  15  Conn.  457  ;  3  Denio, 
512.  The  alleged  notice  is  obviously  unreasonable,  and  this 
was  a  question  of  law  for  the  court. — 22  Maine,  175;  13  Conn. 
28  ;  Parsons  on  Contracts,  vol.  1,  502;  16  Ala.  747;  17  Ala. 
231  ;  4  Ala.  449  ;  1  Chitty,  237  ;  Plowden,  361. 

STONE.  J. — The  averments  of  the  amended  complaint  in 
this  record  disclose  only  an  overture,  or  offer,  to  guaranty  the 
payment  of  a  debt  which  M.  Franceschi  proposed  to  contract. 
To  render  such  overture  binding  as  a  contract  of  guaranty, 
reasonable  notice  must  be  given  that  it  is  accepted  as  such, 
and  credit  given  on  the  faith  of  it. — Lawson  v.  Towns, 
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2  Ala.  373  ;  Russell  v.  Clark,  7  Cranch,  69  ;  Walker  v. 
Forbes,  25  Ala.  139;  Mussey  v.  Rayner,  22  Pick.  224;  Mclver 
v.  Richardson,  1  Maule  &  Sel.  557  ;  Beckman  v.  Hale, 
17  Johns.  134  ;  Dale  v.  Young,  24  Pick.  250  ;  also,  Chitty 
on  Contracts,  8th  American  from  4th  London  edition,  p.  437, 
note  1 ;  Tuckerman  v.  French,  7  Greenl.  115.  This  rule  as 
to  notice,  it  seems,  does  not  apply  to  cases  where  the  guarantor 
and  creditor  reside  in  the  same  city,  and  the  agreement  to 
accept  is  contemporaneous  with  the  guaranty. — Forbes  v. 
Walker,  supra. 

2.  This  is  a  continuing  guaranty. — Mussey  v.  Rayner,  supra. 
In  such  case,  after  notice  of  acceptance  has  been  once  given, 
notice  need  not  be  given  of  each  successive  advance  ;  but 
some  authorities  hold,  that,  after  the  sales  are  completed,  the 
creditor  must  give  the  guarantor  timely  notice  of  the  several 
transactions. — Douglass  v.  Reynolds,  7  Peters,  113  ;  Clark 
v.  Remington,  11  Mete.  365. 

3.  Some  of  the  adjudged  cases  assert  the  doctrine,  that  to 
create  a  binding  guaranty  of'  a  debt  afterwards  to  be  con- 
tracted, the  offer  being  an  open  one,  the  creditor  must  not 
only  give  notice  of  its  acceptance,  but  must  also  give  notice 
of  the  amount  advanced  on  the  faith  of  it. — Cremer  v.  Hig- 
ginson,  1  Mason,  324;  Babcock  v.  Bryant,  12  Pick.  133;  see, 
also,  dictum  in  case  of  Walker  v.  Forbes,  supra.     But  we  hold, 
that,  when  an  offer  of  a  continuing  guaranty,  unlimited  in 
amount,  has  been  accepted,  and  notice  of  its  acceptance  given 
in  a  reasonable  time,  it  them  becomes  the  duty  of  the  guaran- 
tor to  guard  his  interest,  and  to  see  that  his  confidence  is  not 
abused.     The  creditor  is  not  bound  to  give  further  notice, 
until  after  default  of  the  principal  debtor. — Chitty  on  Con- 
tracts, 8th  American  from  4th  London  ed.,  p.  437,  note  1. 

4.  The  averments  of  acceptance  of  the  guaranty  in  this 
case,  and  of  notice  to  the  guarantor  of  such  acceptance,  are 
sufficient. 

5.  The  objection  specified  in  the  demurrer,  that  no  suit  had 
been  brought  against  the  principal  debtor,  cannot  prevail.— 
Lawson  v.  Towns,  2  Ala.  373. 

6.  Another   specified  ground  of   demurrer  is,  that  the 
complaint  fails  to  aver  that  reasonable  notice  was  given  of 
each  of  said  defaults.    The  averment  is,  that  sales  amounting 
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to  $750  were  made,  "  from  the  26th  July,  1853,  up  to  23d 
August,  1854."  The  stipulated  terms  of  sale  were  ninety 
days  credit.  Payments  were  made  from  time  to  time  ;  and 
on  December  1,  1854,  the  defendant  was  in  default  to  the 
extent  of  $350  ;  of  which  notice  was  then  given  to  the 
guarantor.  No  dates  of  sales  are  given,  save  the  two — July 
26,  1853,  and  August  23,  1854  ;  nor  are  we  informed  of  the 
duration  of  the  intervals,  or  the  amount  of  any  separate  sale. 
The  intervals  may  have  been  one,  three,  or  six  months  ;  and 
the  several  sales  unequal  in  amount.  Pleadings  are  construed 
most  strongly  against  the  pleader — 1  Chitty's  PI.  272 — and 
for  aught  we  can  learn,  the  sale  of  23d  August  may  have  been 
nominal  in  amount,  while  the  principal  debtor  may  then  have 
been  in  default  for  the  chief  indebtedness.  Creditors  are 
required  to  give  to  the  guarantor  reasonable  notice  of  the 
default  of  the  debtor.  The  law  does  not  demand  the  same 
strictness  as  in  cases  of  mercantile  paper  ;  but  still  the  notice 
must  be  within  a  reasonable  time. — Dale  v.  Young,  24  Pick. 
250  ;  Clark  v.  Remington,  11  Mete.  365  ;  Douglass  v. 
Reynolds,  7  Peters,  113.  In  this  case,  the  credit  was  short ; 
showing  that  speedy  and  prompt  payments,  approximating  a 
cash  system,  were  contemplated.  The  notice  was  certainly 
sufficient  to  fix  liability  for  the  purchase  made  August  23d, 
whatever  may  have  been  its  amount :  but  the  complaint 
furnishes  no  data,  upon  which  we  can  declare  the  notice 
reasonable  as  to  any  other  default. 

7.  The  complaint,  then,  asserts  a  valid  cause  of  action  for 
a  nominal  sum,  and  for  nothing  more.     What  is  a  nominal 
sum  ?     We  do  not  know  that  we  can  lay  down  a  certain  rule, 
that  will  apply  in  all  cases  ;  as  this  must,  to  a  considerable 
extent,  depend  on  the  circumstances.     We  can   safely  say, 
however,  that  in  such  a  case  as  this,  it  is  less  than  fifty  dollars. 

8.  The  constitution  (art.  V.  §  6)  declares,  that  the  circuit 
courts  have  original  jurisdiction  in  cases,  such  as  this,  ''only 
when  the  matter,  or  sum  in  controversy,  exceeds  fifty  dollars." 
The   Code,  (§  2365.)  continuing  the  law  as  it  had  before 
existed,  enacts  that,  "  if  suit  be  brought  on  any   moneyed 
demand,  for  a  less  amount  than  that  of  which  the  court  has 
jurisdiction,  the  suit  must  be  dismissed."    If  this  cause  were 
remanded,  the  result  must  be  its  dismission  out  of  the  circuit 
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court.     We  can  perceive  no  benefit  that  could  result  from 
such  order,  and  we  decline  to  make  it. 
The  judgment  is  affirmed. 

RICE,  C.  J. — I  dissent  from  the  views  announced  in  the 
6th  paragraph  of  the  foregoing  opinion,  and  am  in  favor  of  a 
reversal  of  the  judgment. — See  Douglass  r.  Howland, 
24  Wend.  R.  35  ;  2  American  Leading  Cases,  (by  Hare  & 
Wallace,)  33-100. 


HUDSON  &  STOKES  vs.  WEIR  &  TATE. 

[ASSUMPSIT  ox  PROMISSORY  XOTE — SKT-OFF.] 

1.  Sufficiency  of  evidence  question  far  jury. — Where  notes  on  plaintiff,  purchased 
from  a  third  person,  are  offered  as  a  set-off,  and  there  is  some  evidence 
tending  to  show  that  the  ownership  of  them  passed  by  the  contract  of  sale, 
while  the  bill  of  exceptions  does  not  purport  to  set  out  all  the  evidence, 
there  is  no  error  in  overruling  the  plaintiff's  motion  to  exclude  the  set-off 
from  the  jury. 

2.  Statute  of  frauds  as  to  contract  of  sale. — A  contract  for  the  sale  of  promissory 
notesj  at  a  price  not  exceeding  two  hundred  dollars,  is  not  required  to  be 
in  writing,  although  the  notes  are  not  delivered  at  the  time,  nor  any  part 
of  the  price  paid. 

3.  Set-off. — Under  the  Code,  (§§  2129,  2240,)  a  party  may  use  as  a  set-off  a 
promissory  note  of  which  he  is  the  equitable  owner,  although  he  may  not 
have  the  legal  title. 

4.  When  title  passes  by  contract  of  sale. — Where  any  thing  remains  to  be  done 
at  the  time  the  contract  is  made,  to  determine  the  identity,  quantity,  or 
price  of  the  thing  sold,  the  contract  is  executory,  and  the  title  does  not  vest 
in  the  purchaser  ;  but  a  sale  of  promissory  notes,  at  a  price  not  exceeding 
two  hundred  dollars,  may  be  so  made,  without  writing,  without  delivery  of 
the  notes,  and  without  payment  of  any  part  of  the  price,  as  to  invest  the 
purchaser  with  the  equitable  title  and  ownership. 

5.  Tramferror  incompdeni  witness  for  the  transferree. — Under  the  Code,  (§  2290,) 
the  transferror,  or  assignor  of  the  note  sued  on,  is  not  a  competent  witness 
for  the  plaintiff. 

APPEAL  from  the  Circuit  Court  of  Benton. 
Tried  before  the  Hon.  THOMAS  A.  WALKER. 
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THIS  action  was  brought  by  the  appellants,  and  was  fonnded 
on  the  defendants'  promissory  note  for  $100,  dated  Sept.  14, 
1853,  payable  on  the  25th  December  then  next,  to  Samuel 
A.  Hollingsworth  or  order,  and  assigned  by  said  Hollings- 
worth  to  said  plaintiffs.  The  defendants  pleaded  the  general 
issue,  and  set-off,  in  short  by  consent. 

The  bill  of  exceptions,  after  stating  that  the  plaintiffs  read 
in  evidence  the  note  and  endorsement,  proceeds  as  follows  : 
"  The  proof  showed  that  said  note  originated  in  the  following 
manner  : — Hollingsworth  and  Weir  had  a  controversy  about 
an  old  mill  and  its  appurtenances,  which  they  submitted  to 
the  award  of  arbitrators  ;  and  the  arbitrators  awarded,  that 
said  Weir  should  make  the  note  sued  on,  payable  25th 
December  afterwards,  and  should,  in  addition,  pay  Hollings- 
worth fifteen  dollars  in  cash.  When  said  note  was  executed 
and  delivered,  simultaneously  therewith  it  was  handed  over 
to  Stokes,  one  of  the  plaintiffs,  in  the  presence  of  the  defendant, 
before  it  was  due  ;  and  said  Stokes  notified  the  defendants 
that  he  was  the  owner  and  holder  thereof.  At  the  same  time 
when  the  note  was  executed  and  transferred  to  the  plaintiffs, 
Weir  stated,  and  notified  Stokes,  that  he  had  off-sets  to  it 
against  Hollingsworth,  in  the  shape  of  two  notes,  amounting 
to  about  seventy  dollars,  (owned  by  Francis  &  Clark,)  and 
purchased  from  Clark  a  few  days  before  said  note  was  made; 
for  which  notes,  he,  said  Wier,  agreed  to  execute  his  own 
note,  payable  in  lumber,  for  half  the  amount  of  said  two  notes 
payable  to  said  Clark.  But  the  proof  showed  that  Clark  had 
not  delivered  said  notes  to  Weir,  until  about  three  weeks  after 
the  note  sued  on  was  executed  and  transferred  to  plaintiffs. 
The  reason  why  said  notes  were  not  delivered  when  the  trade 
was  made,  was,  that  Dr.  Clark  was  then  on  his  way  visiting 
patients,  and  told  Weir  that  the  notes  were  at  his  office,  and 
that  he  could  call  and  get  them  at  any  time.  Neither  did 
Weir  execute  his  note  for  half  the  amount,  payable  in  lumber, 
until  about  three  weeks  after  the  making  and  transferring  of 
the  note  sued  on.  The  proof  showed,  also,  that  the  defend- 
ants, at  the  time  said  note  was  executed  and  transferred  to 
the  plaintiffs,  paid  said  Hollingsworth  fifteen  dollars  in  cash, 
in  pursuance  of  said  award  ;  ten  dollars  of  which  sum  went 
to  pay  the  arbitrators,  which  was  part  of  the  award.  Upon 
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this  proof,  the  plaintiffs  moved  to  exclude  said  off-sets  from 
the  jury,  for  the  reason  that  the  defendants,  at  the  time  of  the 
transfer  to  the  plaintiffs  and  notice  thereof  to  the  defendants, 
had  not  such  title  and  property  in  them  as  would  entitle  them 
to  use  said  notes  as  off-sets  to  the  note  sued  on  ;  and  for  the 
further  reason,  that  said  note  being  transferred  to  plaintiffs 
eo  instanti  upon  its  execution  and  delivery,  the  right  of  set-off 
would  not  attach  under  the  facts  proved.  But  the  court 
refused  to  exclude  said  set-off  from  the  jury,  and  said,  that  it 
was  a  question  for  the  jury,  from  the  facts  which  were  in  issue, 
whether  the  defendants  held  the  set-off,  bona  fide,  before  the 
transfer  ;  and  the  plaintiffs  excepted." 

"  During  the  trial,  the  defendants  offered  another  set-off,  it 
being  a  note  made  by  said  Hollingsworth  to  the  defendant 
Tate,  before  the  note  sued  on  was  made  ;  and  that,  with  said 
other  two  notes,  amounted  to  about  the  sum  of  the  note  sued 
on.  The  plaintiffs  then  offered  said  Hollingsworth  as  a 
witness  ;  and  the  defendants  objected  to  him,  on  the  ground 
that  he  was  interested  in  the  event  of  the  suit,  being  the 
transferror  of  the  note  sued  on.  The  court  excluded  his 
evidence  from  the  jury,  and  the  plaintiffs  excepted." 

"  Thereupon,  the  court  charged  the  jury,  among  other 
things,  as  follows  :  '  The  jury  must  be  satisfied  from  the  proof 
that  Weir  was  the  real  owner  of  the  notes  offered  as  a  set-off 
before  the  transfer  to  the  plaintiffs  of  the  note  sued  on,  to 
entitle  him  to  use  them  as  a  set-off  in  this  action.  If  the 
defendants  obtained  the  notes  on  condition,  then  the  notes 
cannot  be  used  as  a  set-off  in  this  action.  If  the  jury  believe 
from  the  proof  that  the  defendants  purchased  said  notes  from 
Dr.  Clark,  in  good  faith,  before  the  transfer  and  assignment 
of  the  note  sued  on,  and  that  this  purchase  and  sale  was  made 
in  good  faith,  and  was  so  intended  and  understood  by  the 
parties  at  the  time  of  said  purchase  and  sale,  and  that  the 
notes  were  then  and  now  the  property  of  the  defendants, — 
the  jury  will  then  allow  the  notes  as  a  set-off.7  To  this  charge 
the  plaintiffs  excepted." 

The  rulings  of  the  court  to  which,  as  above  stated,  excep- 
tions were  reserved,  are  now  assigned  as  error. 

G.  C.  WHATLEY,  for  the  appellants. — 1.  The  title  to  the 
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notes  on  Hollingsworth  did  not  pass  to  Weir  by  the  agree- 
ment with  Dr.  Clark.  Weir  agreed  to  give  his  own  note,  for 
one  half  the  amount  of  these  notes,  payable  in  lumber  ;  but 
the  amount  then  due  on  them  was  not  ascertained,  and  could 
not  be  ascertained,  without  a  calculation  of  interest,  and  a 
computation  of  the  amount  due.  The  contract  was  not 
complete,  and  the  title  to  the  notes  did  not  pass  to  Wier,  until 
these  things  were  done. — Screws  v.  Roach,  22  Ala.  676 ; 
Magee  v.  Billingslea,  3  Ala.  679 ;  Hull  v.  P.  &  M.  Bank, 
6  Ala.  763  ;  Story  on  Contracts,  §  116  ;  Eskridge  v.  Glover, 
5  Stew.  &  P.  270  ;  10  Ala.  926  ;  7  Dana,  59. 

2.  Hollingsworth  was  a  competent  witness  for  the  plain- 
tiffs. He  was  not  called  to  prove  the  cause  of  action,  or 
consideration  ;  for  that  was  admitted.  His  interest,  if  any, 
was  balanced.— 3  Ala.  456 ;  21  Ala.  678  ;  25  Ala.  313  ; 
10  Harr.  494. 

M.  J.  TURNLEY,  contra. — 1.  It  was  not  necessary,  to  entitle 
the  defendants  to  the  benefit  of  the  set-off,  that  the  legal  title 
to  the  notes  should  have  passed  by  the  contract  with  Clark. 
Code,  §§  2240,  1531.  That  the  question  was  properly  sub- 
mitted to  the  decision  of  the  jury,  see  Mardis  v.  Shackleford, 
4  Ala.  493  ;  Adams  v.  Davis,  16  Ala.  748. 

2.  That  Hollingsworth  was  an  incompetent  witness,  see 
section  2290  of  the  Code. 

RICE,  C.  J. — It  may  be  conceded  that  no  title  to  the  notes 
on  Hollingsworth  passed  to  Weir  by  the  contract  between 
him  and  Dr.  Clark  in  relation  to  them,  if  that  contract 
consisted  simply  of  a  stipulation,  on  the  part  of  Clark,  that 
he  would  sell  and  deliver  them  to  Weir,  for  Weir's  note  for 
half  their  amount,  payable  in  lumber,  and  of  a  stipulation  on 
Weir's  part,  that  he  would  give  his  note  accordingly  for  them; 
for,  in  that  case,  the  law  would  regard  the  stipulations  as 
mutual  and  dependent,  and  the  sale  as  incomplete  until  those 
stipulations  were  performed.  But,  upon  the  case  as  presented 
in  the  bill  of  exceptions,  we  cannot  say  that  such  was  the 
contract.  The  bill  of  exceptions  does  not  profess  to  set  forth 
all  the  evidence ;  and  a  portion  of  that  which  it  does  set 
forth,  tends  to  show  that,  by  the  contract,  Weir's  right  to 
20 
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those  notes,  and  to  the  possession  of  them,  was  not  dependent 
on  his  prior  or  concurrent  execution  of  his  note  to  Clark. 
Whether  that  portion  of  the  evidence  was  sufficient  to  estab- 
lish the  proposition  which  it  thus  tended  to  establish,  was  a 
question  upon  which  it  was  proper  for  the  jury  to  pass,  under 
proper  instructions  from  the  court.  There  was,  therefore,  no 
error  in  overruling  the  plaintiff's  motion  "to  exclude  said 
off-sets  from  the  jury." — Adams  v.  Davis,  16  Ala.  R.  748. 

"We  think  the  charge  of  the  court  equally  free  from  error. 
It  distinctly  informed  the  jury,  that  if  defendant  obtained  the 
notes  on  condition,  they  could  not  be  used  as  sets-off  in  this 
action.  It  also  informed  them,  that  unless  they  were  satisfied 
from  the  proof  that  Weir  was  the  real  owner  of  the  notes, 
before  the  note  sued  on  was  transferred  to  the  plaintiffs,  he 
could  not  use  them  as  a  set-off  in  this  action.  It  also  informed 
them,  that  if  they  believed  that  the  defendant,  in  good  faith, 
purchased  the  notes  from  Dr.  Clark,  before  the  note  sued  on 
was  transferred  to  the  plaintiffs,  "and  this  purchase  and  sale 
was  made  in  good  faith,  and  so  intended  and  understood  by 
the  parties  at  the  time  of  the  sale  and  purchase  ;  and  that  the 
notes  were  then  and  now  the  property  of  the  defendant,  the 
jury  will  then  allow  th<3  notes  as  a  set-off  in  this  case." 

As  the  contract  for  the  sale  of  the  notes  was  for  a  price  not 
exceeding  two  hundred  dollars,  our  statute  of  frauds  did  not 
require  it  to  be  in  writing,  although  the  buyer  did  not  receive 
the  notes  at  the  time,  nor  pay  any  part  of  the  price. — Code, 
§  1551. 

By  our  Code,  "  the  party  really  interested"  in  promissory 
notes,  the  equitable  owner  of  them,  may  sue  on  them,  or  use 
them  as  sets-off,  if  there  be  no  better  objection  to  his  doing 
so,  than  that  he  has  not  the  legal  title  to  them. — Code, 
§§  2129,  2240. 

There  can  be  no  doubt  that,  in  this  State,  a  sale  of  two 
specified  promissory  notes,  at  a  specified  price,  not  exceeding 
two  hundred  dollars,  may  be  so  made  as  to  invest  the  purchaser 
with  the  equitable  title  and  ownership  of  them,  without  wri- 
ting, without  delivery  at  the  time  of  the  sale,  and  without  the 
payment  of  any  part  of  the  price  at  that  time. — Magee  v. 
Billingslea,  3  Ala.  Rep.  679  ;  Tucker  v.  Daly,  7  Grattan's 
Rep.  330  ;  Mogg  v.  Baker,  3  Mees.  &  Welsby,  194  ;  Bloxam 
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v.  Sanders,  4  Barn.  &  Aid.  941;  Murchison  v.  White,  8  Iredell, 
55  ;  Everett  v.  Strong,  5  Hill's  (N.  Y.)  Rep.  163  ;  Ford 
v.  Stuart,  19  Johns.  R.  342  ;  Master  v.  Buller,  4  T.  R.  340  ; 
Dawson  v.  Coles,  16  Johns.  51  ;  1  Wheaton,  235  ;  5  Wheaton, 
277  ;  Waterman  v.  Williamson,  13  Iredell,  198  ;  Crawford 
v.  Smith,  7  Dana,  60. 

We  concede  the  correctness  of  the  doctrine,  that  if  anything 
remains  to  be  done  at  the  time  the  contract  is  made,  either  to 
determine  the  identity  of  the  thing  sold,  the  quantity,  or  the 
price,  the  contract,  until  such  things  are  done,  is  executory, 
and  the  title  does  not  vest  in  the  purchaser. — Screws  v.  Roach, 
22  Ala.  R.  676  ;  Crawford  v.  Smith,  7  Dana's  Rep.  60.-  But 
that  doctrine  may  be  reconciled  with  the  rulings  of  the  court 
above  noticed. 

The  transferror,  or  assignor  of  the  note  sued  on,  is  not  a 
competent  witness  for  the  plaintiff. — Code,  §  2290. 

There  is  no  error,  and  the  judgment  is  affirmed. 


CHAMBERLAIN  &  CO.  vs.  MASTERSON. 

[ACTION  FOB  DAMAGES  AGAINST  INNKEEPER  FOR  LOSS  OF  GUEST'S  WATCH.] 

1.  Exception  construed. — Where  the  bill  of  exceptions,  after  stating  that  the 
defendants  objected  to  the  reading  of  a  deposition,  on  the  ground  that  the 
witness  was  incompetent,  proceeded  thus  :    "  This  objection  was  overruled  : 
and  the  defendants,  by  their  counsel,  then  objected  to  the  entire  deposition 
as  improper  and  illegal  testimony.    This  objection  was  overruled,  and  the 
defendants  excepted,"—  held,  that  the  exception  referred  only  to  the  last  ruling 
of  the  court,  and  did  not  reserve  the  question  of  the  competency  of  the 
witness. 

2.  General  objection  to  evidence, — A  general  objection  to  an  entire  deposition, 
"as  illegal  and  improper  testimony,"  when  a  part  of  the  evidence  is  legal 
and  proper,  may  be  overruled. 

APPEAL  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  ALEX.  McKrasTRY. 

THIS  action  was  brought  by  Hugh  Masterson  against  the 
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appellants,  as  the  proprietors  of  a  public  hotel  in  Mobile,  to 
recover  damages  for  the  loss  of  his  watch,  which  was  alleged 
to  have  been  stolen  by  one  of  the  servants  of  the  hotel  while 
the  plaintiff  was  a  guest  at  the  house.  The  matters  assigned 
for  error  will  be  readily  understood  from  the  opinion  of  the 
court. 

CHAMBERLAIN  &  ROBINSON,  for  the  appellants. — 1.  The 
plaintiff  was  not  a  competent  witness  to  prove  the  loss  of 
his  own  watch.  The  Code  (§2313)  does  not  authorize  it, 
because  the  action  is  for  negligence,  and  not  "upon  a  contract." 
At  common  law,  the  general  rule  was,  that  a  party  was  not  a 
competent  witness  in  his  own  case  ;  and  the  only  exceptions 
were  in  cases  of  robbery,  fraud,  and  necessity. — Butler's  N. 
P.  187;  Espinasse  on  Penal  Statutes,  211;  1  Phil.  Ev.,  ch'.  5, 
§2;  2  Stark.  Ev.  681;  1  Vernon,  308  ;  1  Greenl.  27.  To 
admit  the  plaintiff's  oath,  in  such  cases  as  this,  would  lead  to 
much  greater  mischief,  in  the  temptation  to  frauds  and 
perjuries,  than  can  arise  from  excluding  it. — Snow  v.  Eastern 
Railroad  Co.,  12.  Mete.  44. 

2.  The  bill  of  exceptions  properly  presents  this  question. 
A  bill  of  exceptions  is  a  mere  statement  in  writing,  under 
the  hand  and  seal  of  the  presiding  judge,  of  the  objections 
made  during  the  trial  of  a  cause  to  the  decisions  of  the  court 
on  questions  of  law. — Bouvier's  Law  Dictionary,  200  ; 
"Webster's  Dictionary  ;  McCord  v.  Sackett  &  Shelton, 
23  Ala.  851. 

WILLIAM  BOYLES,  contra. — 1.  No  exception  was  reserved 
to  the  ruling  of  the  court  in  refusing  to  exclude  the  deposition 
on  the  ground  that  the  party  was  not  a  competent  witness. — 
Andress  v.  Broughtoia,  21  Ala.  R.  200  ;  Agee  v.  Medlock, 
25  Ala.  281. 

2.  That  the  plaintiff  was  a  competent  witness,  ex  necessitate 
ra,  see  1    Greenl.  27  ;   10  Watts,  335  ;  11  Missouri  232  ; 
1  Vernon,  207. 

3.  If  any  portion  of  the   deposition  was  admissible,  the 
objection  was  properly  overruled. — 25  Ala.  433. 

WALKER,  J. — The  action  of  the  court  below  upon  the 
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offer  by  the  plaintiff  of  his  own  deposition  in  evidence,  is 
the  only  matter  to  be  considered  by  us.  So  much  of  the 
bill  of  exceptions  as  relates  to  the  questions  to  be  decided,  is 
in  the  following  words  :  "  Upon  the  trial,  the  defendants,  by 
their  counsel,  objected  to  the  reading  of  said  deposition,  upon 
the  ground  that  said  Masterson  was  not  a  competent  witness 
to  prove  the  loss  of  his  watch,  the  subject-matter  of  this  suit. 
This  objection  was  overruled,  and  defendants,  by  their  counsel, 
then  objected  to  the  entire  deposition  as  improper  and  illegal 
testimony.  This  objection  was  overruled,  and  defendants 
excepted."  It  is  clear  that  the  words  "defendants  excepted," 
at  the  end  of  the  foregoing  extract,  refer  to  the  ruling  of 
the  court  on  the  last  objection  to  the  admission  of  the 
deposition.  The  structure  of  the  entire  extract  is  such  as  to 
forbid  any  other  construction,  and  that  construction  is 
consistent  with  the  decision  of  this  court  upon  a  similar 
question. — Agee  v.  Medlock,  25  Ala.  R.  281  ;  Andress  v. 
Broughton,  21  Ala.  200.  There  was,  therefore,  no  objection 
or  exception  taken  to  the  ruling  of  the  court  upon  the  question 
of  the  competency  of  the  witness. 

The  decision  in  the  case  of  Sackett  &  Shelton  v.  Me  Cord, 
23  Ala.  851,  fully  sustains  the  argument  of  appellants'  counsel, 
that  a  bill  of  exceptions  is  a  statement  of  objections  ;  that 
it  is  not  necessary  that  the  bill  of  exceptions  should  show 
that  the  party  excepted  ;  and  that  it  is  sufficient  if  it  state 
that  the  party  objected.  But  the  objection  must  appear  to 
have  been  to  the  ruling  of  the  court ;  and  such  is  the  effect 
of  the  opinion  in  the  case  cited.  The  objection  in  this  case 
was  to  the  testimony,  not  to  the  decision  of  the  court  upon 
that  objection.  The  rulings  of  the  circuit  court  upon  the 
trial  of  a  cause  cannot  be  reversed,  unless  they  are  objected 
to  during  its  pendency. — See  cases  above  cited,  and  Milton  v. 
Rowland,  11  Ala.  782.  The  reason  upon  which  this  doctrine 
rests,  so  far  as  it  pertains  to  questions  of  evidence,  is  thus 
stated  in  Wright  v.  Sharp,  1  Salk.  288  :  "  You  should  have 
insisted  upon  your  exception  at  the  trial.  You  waive  it  if 
you  acquiesce,  and  shall  not  resort  back  to  your  exception 
after  a  verdict  against  you,  when  perhaps  if  you  had  stood 
upon  your  exception,  the  party  had  other  evidence,  and  need 
not  have  put  the  case  on  this  point." 
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There  was  no  error  in  overruling  the  objection  to  the 
entire  deposition,  upon  the  ground  that  the  testimony  was 
" improper  and  illegal"  because  part  of  the  testimony  was 
"proper  and  legal." — Hiscox  v.  Hendree,  27  Ala.  216;  Martin 
v.  Hardesty,  ib.  458;  Thomas  v.  Henderson,  ib.  523;  Garrett 
v.  Garrett,  ib.  687  ;  Thomas  v.  DeGraffenreid,  ib.  651. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
court  below  is  affirmed. 


GRANT  vs.  MOSELEY,  ADM'R,  &c. 

[CASE  AGAINST  PART  OWNER  OP  STEAMBOAT  TO  RECOVER  DAMAGES   FOR  LOSS  OF 
SLATE  DROWNED  BY  NEGLIGENCE   OF  DEFENDANT'S  SERVANTS.] 

1.  Rule  as  to  liability  where  both  parties  are  in  fault. — The  general  rule  of  law,  that 
neither  party  can  recover  damages  where  both  are  in  fault,  only  applies,  it 
seems,  to  faults  which  operate  directly  and  immediately  to  produce  the  result, 
and  cannot  be  invoked  by  a  party  who  failed  to  use  ordinary  care,  when 
that  degre  of  care  might  have  prevented  the  act  which  caused  the  injury. 

2.  Accident,  without  design,  may  be  negligence. — The  term  negligence,  in  its  legal 
acceptation,  includes  acts  of  omission  as  well  as  of  commission,  while  dili- 
gence implies  action  as  well  as  forbearance  to  act;  an  act,  therefore,  which 
is  the  result  of  an  accident,  may  constitute  a  legal  cause  of  action. 

APPEAL  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  C.  W.  RAPIER. 

THIS  action  was  brought  by  the  appellee,  as  the  adminis- 
trator of  Clare  Favre,  deceased,  to  recover  damages  of  the 
defendant,  as  part  owner  of  the  steamboat  '  Florida/  for  the 
loss  of  a  slave,  alleged  to  have  been  drowned  by  the  negligence 
of  the  defendant's  servants  and  employees.  The  material 
facts  of  the  case,  as  disclosed  by  the  bill  of  exceptions,  are 
these  : — The  slave  who  was  the  subject  of  the  suit,  a  girl 
about  seventeen  years  old,  was,  with  her  mistress,  a  passenger 
on  the  steamer  '  Florida'  from  New  Orleans  to  Mobile  ;  and 
had  gone  ashore  on  the  wharf  in  Mobile,  but  was  sent  back 
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for  some  articles  which  her  mistress  had  left.  She  went  on 
board  again  at  the  forward  gangway,  and  attempted  to  return 
the  same  way;  but  meeting  on  the  plank  two  of  the  boat  hands, 
with  a  handbarrow  loaded  with  wood,  her  clothes  became 
entangled  in  the  wood,  and  she  was  thrown  into  the  water, 
and  drowned.  There  were  two  gangways  on  the  boat ;  the 
forward  one  being  used  by  the  crew  and  deck  passengers,  and 
the  other  by  the  cabin  passengers.  The  slave,  with  her 
mistress,  was  a  cabin  passenger.  The  boat  arrived  at  the 
dock  about  4  o'clock  in  the  morning,  and  went  into  her  slip 
stern  foremost ;  and  the  freight  and  passengers  had  all  been 
discharged.  At  the  time  the  accident  happened,  which  was 
about  8  o'clock  in  the  morning,  the  boat  was  preparing  to 
return  to  New  Orleans  on  the  same  day.  "  On  this  state  of 
facts,  after  the  court  had  charged  the  jury  generally,  the 
defendant  asked  the  court  to  instruct  the  jury,  that  if  they 
believed  that  the  death  of  the  slave  was  the  result  of  accident, 
and  without  design,  then  the  plaintiff  could  not  recover. 
The  court  refused  this  charge,  and  the  defendant  excepted"; 
and  the  refusal  of  this  charge  is  the  only  matter  now  assigned 
as  error. 

J.  Y.  BLOCKER,  for  the  appellant. — 1.  The  facts  of  the 
case,  as  set  out  in  the  record,  show  neither  malfeasance, 
misfeasance,  nor  nonfeasance,  on  the  part  of  defendant  or  his 
servants.  The  boat  hands,  in  carrying  the  wood  on  board, 
were  in  the  exercise  of  a  lawful  duty  ;  while  the  slave  was  in 
a  situation  where  she  had  no  business,  and  in  a  position  to 
avoid  the  danger  which  she  saw  approaching.  Where  the 
injury  complained  of  has  resulted,  even  in  part,  from  the  fault 
or  negligence  of  the  plaintiff  himself,  without  any  intentional 
wrong  on  the  part  of  the  defendant,  an  action  cannot  be 
maintained. — 8  Johns.  421  ;  1  Cowen,  78  ;  5  Denio,  255  ; 
4  Metcalf,  49  ;  7  ib.  274.  In  such  case,  the  rule  applies,  that 
there  must  be  a  wrong  as  well  as  damage,  and  that  there  is 
no  legal  injury  where  the  loss  is  the  result  of  fault  in  both 
parties.— 19  Wendell,  399  ;  5  Car.  &  P.  375  ;  5  Hill,  282, 
note. 

2.  The  defendant's  servants  being  in  the  pursuit  of  a  lawful 
occupation,  the  question  of  design,  as  well  as  that  of  accident, 
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was  a  question  of  fact  for  the  consideration  and  determination 
of  the  jury. — Smith's  Leading  Cases,  vol.  l,p.  329;  19  Conn. 
566  ;  2  Dana,  377  ;  2  Michigan,  259.  The  sla've  was  unin- 
cumbered,  had  the  power  of  locomotion,  and  the  full  possession 
of  all  her  faculties  ;  and  might  have  avoided  the  danger  by 
retreating  a  single  step.  Her  death  being  the  result  of  her 
own  rashness  and  failure  to  use  ordinary  care,  there  can  be 
no  recovery  against  the  defendant,  without  proof  of  design 
on  the  part  of  his  servants. — 12  Metcalf,  415  ;  12  Pick,  177; 
2  t&.  621 ;  2  Chip.  128  ;  11  East,  60  ;  3  Mees.  &  W.  244. 

E.  S.  DARGAN  and  C.  P.  ROBINSON,  contra. — The  bill  of 
exceptions  presents  the  single  question,  whether  the  charge 
asked  was  properly  refused  ;  and  the  correctness  of  that 
charge  involves  the  question,  whether  accident  may  not 
amount  to  legal  negligence,  or  whether  the  act  which  caused 
the  injury  must  have  been  intentional.  The  term  accident, 
in  its  legal  acceptance,  as  in  common  parlance,  is  applied  to 
many  occurrences  of  which  negligence  is  the  true  cause ;  and 
in  all  such  cases  it  is  a  good  cause  of  action. 

STONE,  J. — It  is  contended,  that  the  plaintiff's  slave  was 
where  she  had  no  right  to  be  ;  and  from  this  the  conclusion  is 
attempted  to  be  drawn,  that  the  plaintiff  cannot  be  heard  to 
complain,  notwithstanding  the  employees  of  defendant  may 
not  have  exercised  due  diligence.  This  question  was  consid- 
ered by  this  court  in  the  case  of  the  Steamboat  Farmer  v. 
McCraw,  26  Ala.  189  ;  and  it  was  there  said,  "  This  rule 
must  be  understood  with  reference  to  faults  which  operated 
directly  and  immediately  to  produce  the"  result  :  that  "  in  all 
such  cases,  if  the  act  causing  the  injury  could  have  been 
prevented  by  the  use  of  ordinary  care,  the  failure  to  use  it 
will  render  the  party  liable." — See,  also,  on  this  point,  Smith 
v.  Smith,  2  Pick.  621  ;  Beers  v.  Housatonic  Railroad  Co., 
19  Conn.  566  ;  Butterfield  v.  Forrester,  11  East,  60  ;  Bridge 
v.  Grand-Junction  Railway  Co.,  3  Mees.  &  Wels.  244;  John- 
son v.  Castleman,  2  Dana,  377;  Cook  v.  Champ.  Trans.  Co., 
1  Denio,  91. 

But  this  question  is  not  presented  for  our  consideration. 
No  charge  was  asked,  so  far  as  the  record  discloses,  raising 
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the  question  of  negligence  or  fault  on  the  part  of  plaintiff's 
slave.  The  charge  asked  was,  "  If  the  jury  believe  that  the 
death  of  the  slave  was  the  result  of  accident,  and  not  of 
design,  then  the  plaintiff  could  not  recover."  Accident,  in 
this  connection,  may  be  defined,  chance,  casualty,  "  an  event 
that  takes  place,  *  *  without  design." — Webster's  Dictionary. 
As  we  understand  the  charge,  it  asserts  the  proposition,  that 
duties  omitted  cannot  constitute  the  negligence  to  which  the 
law  attaches  accountability  :  that  there  must  also  be  acts 
of  commission.  This  view  is  erroneous.  Diligence,  when 
the  law  imposes  it  as  a  duty,  implies  that  "  we  shall  do  those 
things  we  ought  to  do.  and  leave  undone  those  things  we  ought 
not  to  do."  It  requires  action,  as  well  as  forbearance  to  act. 
Accident  repels  the  imputation  of  faults  committed,  but  not 
of  duties  omitted. 

To  vindicate  the  correctness  of  this  criticism,  we  may  here 
refer  to  a  well-defined  principle  in  equity  jurisprudence, 
which  rests  on  the  idea  that  accident  and  negligence  may 
co-exist. — Mock  v.  Cundiff,  6  Porter,  24  ;  French  v.  Garner, 
7  Porter,  549. 

The  supposition  that,  before  responsibility  can  attach  in 
this  case,  there  must  have  been  design,  is  equally  indefensible. 
If  the  loss  of  the  slave  resulted  from  design,  probably  the 
civil  injury  would  be  merged  in  a  criminal  offense  of  a  high 
grade. 

The  charge  was  correctly  refused,  and  the  judgment  of  the 
circuit  court  is  affirmed. 


ARMSTRONG  vs.  HOLLEY. 

[SUMMARY  PROCEEDING  AGAINST  CIRCUIT  CLERK  AND  SURETIES.] 

1.  Nature  of  such  proceeding. — A  summary  proceeding  against  a  circuit  clerk 
and  the  sureties'on  his  official  bond,  for  his  failure  to  pay  over  to  the  county 
treasurer,  on  demand,  all  fines,  forfeitures,  or  other  moneys  belonging  to 
the  county,  (Code,  2596-7,  2616-21,)  is,  as  to  the  parties  who  have  received 
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notice  of  the  notion,  joint  only,  and  not  several  as  well  as  joint,  and  is 
governed  by  the  rules  which  apply  to  joint  actions. 

2.  Confession  of  judgment. — A  confession  of  judgment  by  the  clerk  does  not 
authorize  the  rendition  of  judgment  against  either  himself  or  the  other 
defendants. 

APPEAL  from  the  Circuit  Court  of  Coffee. 
Tried  before  the  Hon.  NAT.  COOK. 

THE  record  in  this  case  contains  a  judgment  entry,  rendered 
at  the  April  term,  1855,  in  these  words  : — 

"John  Holley,  county  treasurer  of  Coffee  county, 
vs. 

"Wiley  L,  Armstrong,  late  clerk  ;  David  H.  Keith,  and 
Henry  T.  Wilkinson,  his  securities. 

"  And  now  come  the  parties  in  open  court,  and  the  defend- 
ant admits  liability  to  the  plaintiff,  and  confesses  judgment 
to  the  plaintiff,  for  the  sum  of  six  hundred  and  twenty-seven 
dollars,  being  the  amount  due  by  said  Armstrong  as  late  clerk 
of  the  circuit  court  of  Coffee  county.  Whereupon  it.  is 
ordered  and  adjudged  by  the  court,  that  the  plaintiff  do 
recover  of  the  said  defendants  the  sum  so  assessed,  together 
with  all  costs  in  this  behalf  expended,  for  which  let  execution 
issue." 

From  this  judgment  the  present  appeal  is  prosecuted  by 
Wilkinson,  one  of  the  clerk's  sureties  ;  and  the  rendition  of 
the  judgment  is  assigned  as  error  by  all  the  defendants. 

E.  C.  BULLOCK,  for  the  appellant. 
JAMES  L.  PUGH,  contra. 

RICE,  C.  J. — From  the  terms  employed  in  the  judgment 
entry,  we  take  it  for  granted,  that  it  was  made  after  a  sum- 
mary proceeding  had  been  commenced  against  the  clerk  and 
his  sureties,  under  the  provisions  of  the  Code  hereinafter 
noticed,  and  that  the  entry  was  made  in  that  proceeding. 
We  must  then  ascertain  the  nature  of  that  proceeding. 

By  the  Code,  judgment  may  be  rendered,  summarily,  against 
the  clerk  of  the  circuit  court  and  his  sureties,  on  three  days 
notice,  in  favor  of  the  county  treasurer,  for  failing  to  pay 
over  to  the  latter,  on  demand,  all  fines,  or  forfeitures,  or  other 
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moneys  belonging  to  the  county  treasury. — Code,  §§  2596, 
2616,  2621.  In  such  case,  the  motion  must  be  made  against 
the  clerk  and  his  sureties  upon  his  official  bond,  and  judgment 
must  be  rendered  against  such  of  the  parties,  whether  principal 
or  surety,  as  may  have  received  notice  of  the  intended  motion. — 
Code,  §  2597. 

The  proceeding  is  not  only  summary,  but  is  a  joint  proceed- 
ing against  the  parties  who  have  received  notice  of  the  intended 
motion.  It  is  not,  as  to  them,  several  as  well  as  joint ;  and 
therefore  the  rules  which  apply  to  &  joint  action  are  applica- 
ble to  it. 

A  confession  of  judgment,  by  one  of  several  joint  defendants 
in  a  joint  action,  will  not  authorize  the  rendition  of  a  final 
judgment  against  even  the  party  making  the  confession,  until 
the  final  decision  of  the  cause  as  to  the  rest;  and  the 
confessing  defendant  must  receive  the  same  judgment  as  his 
co-defendants.  Such  confession  by  one  cannot  authorize  a 
judgment  against  the  other  defendants. — Taylor  v.  Beck, 
3  Rand.  R.  316  ;  Wiggins  v.  Klienhans,  4  Halst.  R."  249  ; 
Johnson  v.  Vaughan,  9  B.  Monroe,  218  ;  Davidson  v.  Bond, 
12  Illinois  Rep.  84  ;  Dow  v.  Rattle,  ib.  373.  A  judgment  in 
such  joint  action,  against  three  defendants,  which  is  erroneous 
as  to  one  of  them,  must  be  reversed  as  to  all. — See  cases  cited 
supra.  And  a  judgment  in  such  joint  proceeding,  against 
three,  on  the  confession  of  one,  will  be  reversed. — Ballinger 
v.  Sheron,  2  Green,  144  ;  Bilderback  v.  Hinchman,  ib.  570. 

We  cannot  construe  the  language  employed  in  the  judgment 
entry  hereinabove  copied,  to  assert  or  to  mean  that  the  three 
defendants  confessed  judgment.— Ice  v.  Manning,  3  Ala.  Rep. 
121  ;  Catlin  v.  Gilder,  ib.  536  ;  Pope  v.  Puckett,  ib.  552. 

From  the  record  our  conclusion  is,  that  although  the 
defendants  had  notice  of  the  motion  against  the  clerk  and  his 
sureties,  for  summary  judgment  under  the  Code,  yet  the 
confession  was  made  by  one  only.  And  although  the  clerk 
himself  made  the  confession,  yet  his  confession  does  not 
authorize  judgment  against  his  sureties. — Dennis  v.  Chap- 
man, 19  Ala.  Rep.  29  ;  Nash's  Digest  of  Ohio  Reports,  382, 
§§  26,  27. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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RUSSELL  vs.  DESPLOUS. 

[ACTION  FOB  UNLAWFUL  DETAINER.] 

1.  What  possession  will  maintain  action. — An  action  for  unlawful  detainer  does 
not  lie,  either  under  the  general  statute,  (Code,  §§  2851-2,)  or  under  the 
special  act  of  1848,  (Pamphlet  Acts  1847-8,  p.  97)  against  one  who  took 
possession  in  1850  of  premises  which  were  abandoned  in  1829  by  the  tenant 
to  whom  they  had  previously  been  leased  :  if  plaintiff's  possession  was  only 
constructive  from  the  time  of  the  abandonment  to  the  defendant's  entry, 
it  would  not  be  sufficient  to  maintain  the  action ;  and  if  actual,  the  entry 
could  not  have  been  "before  the  delivery  to  the  lessor." 

APPEAL  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  C.  W.  RAPIER. 

THIS  action  was  brought  by  Peter  Desplous  against  Henry 
C.  Russell,  to  recover  the  possession  of  a  city  lot  in  Mobile, 
and  was  commenced  in  August,  1851.  The  case  was  brought 
to  this  court  at  the  June  term,  1854,  and  was  then  reversed 
and  remanded. — See  25  Ala.  514.  The  complaint  was  then 
amended  in  the  court  below,  as  shown  in  the  opinion  ;  and  a 
demurrer  to  the  amended  complaint  having  been  overruled,  a 
trial  was  had  on  issue  joined. 

On  the  trial,  as  appears  from  the  bill  of  exceptions, 
"  evidence  was  introduced  conducing  to  prove  the  following 
facts  :  That  Geo.  N.  Lyles  settled  upon  a  piece  of  ground, 
built  a  house  on  it,  enclosed  and  dug  a  well  on  it,  and 
occupied  it  in  1827  and  1828;  that  said  Lyles  died,  in  Mobile, 
in  March,  1828,  but  not  on  this  place  ;  that  his  widow,  after 
his  death,  went  back  to  said  place,  lived  on  it  a  few  months, 
and  rented  it  to  one  Tucker  as  her  tenant ;  that  said  Tucker 
lived  on  it  until  the  summer  of  1829,  and  then  moved  away 
and  left  it ;  that  Mrs.  Lyles  moved  away  from  Mobile  in  1828 
or  1829  ;  that  whether  she  returned  to  the  city  between  that 
time  and  1850,  or  continued  out  of  it,  the  witnesses  could  not 
say — they  had  not  seen  her ;  that  she  married  the  present 
plaintiff  during  her  absence,  and  they  returned  to  Mobile,  to 
live,  in  1850  ;  that  after  their  return,  say  in  1850,  they 
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entered  upon  another  lot,  built  a  house  on  it,  and  lived  in  it, 
claiming  and  supposing  it  to  be  the  same  lot  occupied  by 
Lyles  ;  but  a  suit  was  brought  against  them,  and  they  were 
dispossessed.  That  Russell  came  into  the  possession  of  the 
lot  he  now  occupies  in  1850,  claiming  it  as  a  purchaser  from 
a  third  party,  and  adversely  to  Desplous  ;  that  Desplous  and 
wife,  after  leaving  their  first  location,  claimed  the  possession 
of  a  part  of  this  lot  occupied  by  Russell,  and  in  1851  Desplous 
demanded  the  possession  of  Russell  ;  that  Desplous  claimed 
that,  in  his  first  location,  he  had  mistaken  the  proper  location 
of  the  place  his  wife  formerly  occupied,  in  consequence  of  a 
change  having  been  made  in  the  direction  of  the  street  upon 
which  the  lot  was  situated  in  1828-9,  and  a  new  street  with 
a  different  name  being  run  in  front  of  it;  and  offered  evidence 
tending  to  prove  that  the  place  now  occupied,  in  part,  by 
Russell,  was  the  true  place.  The  plaintiff  claimed  to  be 
entitled  to  recover,  on  the  ground  that  the  former  possession 
of  his  wife  continued  during  her  absence,  because  she  left 
Tucker  in  possession;  and  on  the  ground,  that  he  had  abandon- 
ed the  possession,  and  Russell  had  entered  on  such  abandoned 
possession  in  1850,  under  the  provisions  of  the  act  of  1848, 
applying  to  Mobile  county  ;  and  claimed  to  be  entitled  as 
husband  of  his  wife,  and  on  her  possession  under  said  act 
vesting  in  him  as  husband." 

The  defendant  claimed  possession  of  the  land  under  "W.  C. 
Easton,  and  offered  evidence  of  title  in  his  lessor.  He 
farther  proved,  that  the  land  was  vacant  and  unoccupied  at 
the  time  of  his  lessor's  purchase  ;  and  offered  some  evidence, 
tending  to  show  that  the  land  in  controversy  was  not  the 
place  which  Lyles  had  formerly  occupied. 

"  The  court  charged  the  jury,  among  other  things,  that  if 
it  appeared  that  Tucker  was  the  tenant  of  Mrs.  Lyles,  and 
abandoned  the  possession  without  restoring  it  to  her,  and  that 
Russell  entered  in  1850,  before  it  was  regained  by  Mrs. 
Lyles, — then,  although  the  abandonment  occurred  in  1829, 
still  the  case  would  be  within  the  act  of  1848,  concerning 
actions  of  unlawful  detainer  in  Mobile,  and  the  premises  might 
be  recovered  in  this  action  under  said  special  act." 

"  The  defendant  requested  the  court  to  instruct  the  jury, 
that  a  possession  of  the  premises  by  plaintiff's  wife  in  1829, 
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if  they  had  been  left  vacant  and  unoccupied  for  more  than 
twenty  years  before  Russell  entered,  particularly  if  said 
possession  was  not  shown  to  be  held  under  a  deed  or  title, 
would  not  be  sufficient  to  enable  the  plaintiff  to  maintain  this 
action  ;  which  charge  the  court  refused  to  give." 

The  defendant  exempted  to  the  charges  given  by  the  court, 
and  to  the  refusal  to  give  the  charge  asked;  and  he  now  assigns 
these  matters,  together  with  the  overruling  of  his  demurrer 
to  the  amended  complaint,  as  error. 

GEO.  N.  STEWART,  for  the  appellant. 
A.  J.  REQUIEB,  contra. 

WALKER,  J. — The  complaint  in  this  action,  omitting  the 
description  of  the  land,  is  in  the  following  words :  "  The 
petition  and  complaint  of  Peter  Desplous  represents,  that  he 
claims,  by  reason  of  his  intermarriage  with  one  Matilda  Green 
Lyles,  the  fee-simple  owner  and  possessor  thereof,  to  have  been 
in  lawful  and  peaceable  possession,  for  eight  years  past,  of  the 
following  lot  of  land,  in  the  city  of  Mobile,"  &c.  "Your 
petitioner  further  represents,  that  during  the  year  1843,  he 
intermarried  with  the  said  Matilda  Green,  your  petitioner's 
present  wife,  and  the  then  widow  of  George  Lyles,  deceased; 
which  said  Matilda  had  sometime  theretofore,  to-wit,  on  the 
first  of  July,  1828,  inherited  the  title,  and  succeeded  to  the 
actual  possession  of  her  said  deceased  husband,  the  said 
George  Lyles,  in  and  to  the  said  premises,  and  being  so  seized 
and  possessed  of  the  same,  had  thereafter,  to-wit,  on  the  1st 
day  of  March,  A.  D.  1829,  transferred  her  said  possession 
thereof  to  one  Tucker,  as  her  tenant  at  will ;  which  said 
Tucker,  afterwards,  on  the  first  day  of  December,  1829,  had 
deserted  and  abandoned  the  said  demised  premises  before  the 
delivery  to  his  lessor ;  whereby  the  possession  of  the  same 
reverted  in  law  to  his  lessor,  the  said  Matilda,  and  continued  in 
her  up  to  the  period  of  her  said  intermarriage  with  your  petitioner; 
by  virtue  whereof,  the  same  became  and  was  lawfully  vested  in 
your  petitioner.  And  your  petitioner  further  represents,  that, 
being  so  lawfully  possessed  thereof,  afterwards,  to-wit,  on  the 
1st  day  of  January,  A.  D.  1850,  at  the  county  and  State,  and 
in  the  city  aforesaid,  one  Henry  C.  Russell  unlawfully  entered 
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upon,  and  took  possession  of  the  said  demised  premises,  so 
deserted  and  abandoned  by  the  said  tenant,  Tucker,  before 
their  delivery  to  the  lessor  thereof,  and  hath  since  unlawfully 
detained  and  kept  possession  of  the  same  from  your  petitioner, 
to  his  great  damage,  and  against  the  form  and  effect  of  the 
special  act,  in  such  cases  made  and  provided,  of  the  legislature 
of  said  State,  approved  March  3d,  1848,  and  entitled  an  act 
to  provide  a  more  efficient  remedy  in  cases  of  unlawful  entry 
and  detainer  in  the  city  of  Mobile.  Wherefore  he  says,  that 
the  said  Henry  C.  Russell  has  been  guilty  of  an  unlawful 
detainer,  and  prays  process  according  to  law  and  the  circum- 
stances of  the  case  issue,"  <fec. 

It  may  admit  of  doubt,  whether  this  conplaint  is  designed 
to  aver  that  the  wife  of  the  plaintiff,  and,  after  the  marriage, 
the  complainant  himself,  had  actual  possession  of  the  land 
during  the  period  between  the  abandonment  by  the  tenant, 
Tucker,  and  the  alleged  intrusion  by  the  defendant  on  the 
land ;  or  that  the  wife  had  only  a  constructive  possession, 
inferrible  from  the  title  of  her  deceased  husband  or  herself, 
and  the  husband  a  constructive  possession,  inferrible  from  his 
intermarriage  with  one  who  had  the  title.  It  matters  not 
which  of  the  constructions  suggested  is  adopted  ;  because,  in 
our  judgment,  under  either,  the  complaint  is  insufficient. 

The  part  of  the  act  of  1848,  which,  it  is  argued,  authorizes 
this  proceeding,  is  as  follows  :  "  When  any  tenant,  or  tenants 
at  will,  or  at  sufferance,  for  a  part  of  a  year,  or  one  or  more 
years,  or  any  person  claiming  by,  through,  or  under  them,  or 
who  shall  take  possession  on  their  desertion  or  abandonment 
of  the  demised  premises  during  their  term,  or  before  their 
delivery  to  the  lessor,"  &c.,  "shall  be  guilty  of  an  unlawful 
detainer." 

Since  the  decision  of  this  case,  reported  in  25  Ala.  514,  the 
complaint  has  been  amended,  and  is  sought  to  be  sustained 
under  that  provision  of  the  foregoing  statute,  which  confers 
the  right  of  action  against  one  who  shall  take  possession  before 
the  delivery  of  the  demised  premises  to  the  lessor.  Now,  if 
after  the  abandonment  of  the  premises,  in  December,  1829. 
by  the  tenant,  Tucker,  the  complainant's  wife  had  actual 
possession  until  her  marriage  in  1843,  and  the  complainant 
himself  had  actual  possession  after  the  marriage,  it  is  clear 
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that  the  entry  on  the  land  by  the  defendant,  in  1850,  could 
not  have  been  before  the  delivery  of  the  land  to  the  lessor  ; 
and  therefore  the  complaint  is  not  good,  if  we  regard  it  as 
averring  an  actual  possession  during  the  intermediate  time 
between  the  abandonment  by  Tucker,  and  the  alleged  intru- 
sion by  the  defendant. 

It  is  the  law  in  this  State,  clearly  set  forth  in  several 
decisions,  upon  unassailable  reasoning,  that  an  actual  posses- 
sion is  necessary  to  the  maintenance  of  this  action.  The 
constructive  possession,  which  the  law  infers  from  the  title,  is 
not  sufficient  to  maintain  it.  If  it  were,  a  controversy  as  to 
title,  which  it  is  the  purpose  of  the  statute  to  avoid,  would 
inevitably  arise. — McKeen  &  Wife  v.  Nelms,  9  Ala.  507  ; 
Singleton  v.  Finley,  1  Porter,  144  ;  Childers  v.  McGehee, 
Minor,  131  ;  Cunningham  v.  Green,  3  Ala.  127  ;  Wright  v. 
Mullins,  2  S.  &  P.  219.  A  possession,  which  existed  some 
years  antecedent  to  the  wrong  done,  is  not  sufficient.  The 
action  is  designed  to  redress  a  wrong  done  to  the  actual 
existing  possession,  which  the  legislature  supposed  required 
more  immediate  and  speedy  relief  than  could  be  obtained 
through  the  ordinary  forms  of  judicial  proceeding.  If  then, 
there  was  no  actual  possession  from  December,  1829,  to 
January,  1850,  when  the  entry  on  the  land  was  made  by  the 
defendant,  this  action  cannot  be  maintained  ;  because,  con- 
ceding that  the  complainant,  after  his  marriage,  and  his  wife 
before  the  marriage,  had  any  possession,  it  was  a  mere 
constructive  possession,  and  not  an  actual  possession. 

It  is  argued,  that  the  words  of  the  statute,  giving  the  action 
against  one  who  enters  before  the  delivery  of  the  premises  to 
the  lessor,  would  authorize  this  suit  against  one  who  enters  at 
any  time  after  the  tenant  abandons  the  land,  and  before  the 
lessor  takes  possession,  no  matter  how  long  the  period  may 
be.  To  this  construction  of  the  statute  we  cannot  subscribe. 
A  possession  of  premises  taken  near  twenty  years  after  their 
abandonment  by  a  tenant,  who  never  delivered  them,  was  not 
intended  to  be  included  within  the  statute,  under  the  descrip- 
tion of  a  possession  taken  before  the  delivery  of  the  premises 
to  the  lessor.  The  design  of  the  statute  was,  to  provide  a 
speedy  and  efficacious  remedy  against  one  who  obtrudes 
himself  upon  the  premises,  between  the  outgoing  of  a  tenant 
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and  the  delivery  to  his  lessor,  and  who  avails  himself  of  the 
departure  of  the  tenant  to  enter,  before  the  premises  are 
delivered  to  the  landlord,  and  within  such  a  time  that  the 
continuity  of  the  possession  is  not  broken.  It  cannot  embrace 
one  who  enters  on  the .  land,  years  afterwards,  without  any 
connection  with,  or  reference  to  the  past  tenancy.  To  hold 
otherwise,  would  be  to  contravene  the  entire  spirit  and  intent 
of  the  statutes  governing  this  and  the  kindred  proceedings. 
It  must  be  observed,  that  the  special  statute  under  considera- 
tion does  not  repeal  the  general  law  on  the  subject. 

The  court  below  gave  two  charges,  and  refused  one.  The 
first  charge  given  by  the  court  pertains  to  the  question  of  the 
right  of  the  complainant,  resulting  from  his  marriage,  to 
maintain  the  action  alone.  That  question  we  do  not  consider, 
because  we  deem  it  unnecessary.  From  the  principles  laid 
down  in  this  opinien,  it  follows,  that  the  court  erred  in  the 
second  charge  given  ;  and  in  the  refusal  to  charge,  that 
under  the  facts  set  forth  in  the  bill  of  exceptions,  the  com- 
plainant has  no  right  to  recover  in  this  action. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 


MOSSER  vs.-  MOSSER. 

[BILL  IX  EQUITY  FOR  DIVORCE  OX  GROUND  OF  ADULTERY.] 

1.  Adultery  may  be  commitled  with  slave. — Adultery,  as  the  term  is  used  in  tho 
statute  which  makes  it  a  ground  of  divorce,  (Code,  §  1961,)  may  be  commit- 
ted by  sexual  intercourse  with  a  slave. 

2.  Answer  on  oath. — The  defendant,  not  being  required  to  answer  on  oath, 
cannot,  by  swearing  to  his  answer,  claim  any  advantage,  nor  demand  fuller 
proof. 

3.  Proof  may  be  circumstantial — To  authorize  a  divorce  on  the  ground  of  adul- 
tery, it  is  not  necessary  that  there  should  be  direct  proof  of  the  fact,  but  it 
may  be  inferred  from  circumstances. 

4.  Sufficiency  of  proof. — On  bill  filed  by  the  wiTc  for  a  divorce,  on  the  ground 
that  her  husband,  during  her  absence  from  home,  committed  adultery  with 
a  negro  girl,  complainant's  only  witness,  who  had  acted  as  housekeeper  for 
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defendant  during  his  wife's  absence,  testified,  that  he  fondled  about  the  girl, 
and  seemed  very  fond  of  her  company  ;  that  she  saw  the  girl  go  into  his 
room  one  night  at  eight  o'clock,  when  the  door  was  shut-to,  and  there  was 
no  light  in  the  room, — heard  their  voices  in  conversation,  and  heard  defend- 
ant say,  '  lie  down';  that  the  girl  had  not  come  out  of  the  room  at  two 
o'clock,  when  she  (witness)  quit  watching  ;  that  she  saw  the  girl,  on  several 
mornings,  come  out  of  the  room  with  the  defendant ;  and  that,  on  several 
occasions,  after  he  had  left  his  room,  his  bed  bore  the  impression  of  two 
persons  having  slept  in  it.  On  the  part  of  the  defendant,  it  was  proved, 
that  he  was  at  the  time  under  medical  treatment  for  an  eruption  on  hislegs, 
which  were  much  swollen  and  inflamed,  and  which  required  the  application 
of  poultices  several  times  a  day  ;  that  the  girl  was  the  only  servant  about 
the  house  ;  and  that,  on  one  occasion,  at  the  request  of  complainant's  wit- 
ness, he  had  severely  whipped  the  girl.  Held,  (SroxE,  J.,  dissenting,')  that 
the  evidence  was  not  sufficient  to  justify  a  divorce. 

5.  Costs. — The  decree  of  the  chancellor,  granting  a  divorce  to  the  wife,  having 
been  reversed  on  error,  and  the  evidence  held  insufficient,  the  costs  of  the 
appellate  court  were  imposed  on  the  next  friend  of  the  wile,  and  the  costs 
of  the  court  below  on  the  husband. 

APPEAL  from  the  Chancery  Court  of  Pike. 
Heard  before  the  Hon.  WADE  KEYES. 

THIS  bill  was  filed  by  Mrs.  Belinda  Mosser,  seeking  a 
divorce  from  her  husband,  Samuel  Mosser,  on  the  ground  of 
his  alleged  adultery  with  a  mulatto  girl  named  Holland,  the 
property  of  his  wife.  The  defendant  moved  to  dismiss  the 
bill  for  want  of  equity,  on  the  ground  that  adultery  cannot 
be  committed  with  a  slave  ;  but  the  court  overruled  the 
demurrer,  and  on  final  hearing,  on  bill,  answer,  and  proof, 
rendered  a  decree  for  the  complainant.  The  testimony  in  the 
case,  in  substance,  was  as  follows : 

On  the  part  of  the  complainant,  Mrs.  Faitha  Wood  was 
the  only  witness  who  was  examined  to  prove  the  alleged 
adultery  ;  and  her  testimony,  after  stating  that  she  lived  at 
the  defendant's  house,  in  the  capacity  of  housekeeper,  during 
his  wife's  absence  in  Florida,  was  as  follows  :  "  The  first  thing 
I  noticed  of  the  defendant,  in  connection  with  the  girl  Hol- 
land, was,  that  a  little  negro  girl  about  the  house  came  and 
told  Holland  that  her  master  said  she  must  go  there  in  the 
store  ;  and  this  was  repeated  four  mornings  in  succession, 
directly  after  breakfast.  I  saw  her  go  into  the  store  one 
morning,  and,  after  remaining  there  about  half-an-hour,  come 
out  again  ;  the  other  mornings  I  only  saw  her  go  out  of  the 
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house  when  the  little  girl  carne  after  her.     One  morning 
Holland  came  into  the  house,  with  some  white  homespun, 
which  she  said  her  master  had  given  to  her  in  the  store.     The 
defendant  appeared  very  fond  of  Holland's  company — was 
frequently  in  the  kitchen  with  her  when  she  was  cooking;  she 
frequented  the  store,  and  I  could  hear  two  persons  talking  in 
the  store,  which  I  took  to  be  Holland  and  the  defendant;  and 
at  these  times  I  have  seen  her  come  out  of  the  store,  and 
when  there  was  no  other  company  there  with  him,  he  was 
with  Holland.     The  defendant  said  in  my  presence,  that  he 
told  his  wife  to  go  to  Florida,  but  that  he  was  not  going 
himself — that  he  was  going  to  stay  where  he  was.     At  the 
time  of  the  intimacy  between  him  and  Holland,  Mrs.  Mosser 
was  in  Florida.     He  further  said,  that  he  did  not  intend  to 
sell  the  house  where  he  lived,  but  was  going  to  live  there 
another  year,  and  Holland  would  keep  house  for  him.     I  have 
seen  her  go  into  his  bed-room,  and  the  door  was  shut-to  ;  and 
I  heard  a  voice,  which  I  took  to  be  Mosser's,  say,  'lie  down.' 
I  heard  two  people  talking  in  the  room  for  about  an  hour, 
which  I  took  to  be   the  defendant's  voice  and  Holland's. 
There  was  no  one  else  in  the  room  that  I  know  of.     This  was 
about  two  weeks  after  she  went  into  the  store  on  the  morning 
previously  referred  to.     It  was  about  8  o'clock  at  night  when 
she  went  into  the  room,  and  she  had  not  come  out  at  2  o'clock 
in  the  morning  ;  after  which  I  paid  no  further  attention  to 
them  that  night.     I  know  nothing  of  his  treatment  of  the 
girl,  except  that  he  fondled  around  her  more  than  he  did 
around  his  wife  when  she  was  at  home  ;  and  the  girl  acted 
impertinently  towards  me — sometimes  she  would  not  speak 
to  me,  and  when  I  said  anything  was  so,  she  would  frequently 
say  it  was  not  so.     I  went  to  the  door  of  Mosser's  room, 
three  mornings,  after  he  went  out,  and  saw  the  impression 
where  two  persons  had  laid  in  the  bed,  and  two  headings  :  it 
was  a  large  feather  bed.     I  then  told  him,  that  I  was  going 
away  from  there  ;  he  asked  me,  what  was  the  matter  ;  and  I 
replied,  that  Holland  would  not  mind  anything  I  said  to  her. 
He  then  called  her  in  the  house,  and  asked  her  what  was  the 
matter  with  her  and  me  ;  she  replied,  nothing  ;  I  told  him. 
that  when  I  said  anything  was  so,  she  would  say  it  was  not 
so  ;  and  she  replied,  that  she  did  not  say  it,  and  then  flirted 
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out  of  the  room  with  a  great  air.  I  have  seen  her,  on  two 
occasions,  come  out  of  his  room  with  him  about  8  o'clock  in 
the  morning.  I  never  at  any  time  saw  them  in  bed  together." 

Her  answers  to  the  cross-interrogatories  are  immaterial. 

On  the  part  of  the  defendant,  it  was  proved  by  several 
witnesses,  that  during  his  wife's  absence  in  Florida  he  was 
afflicted  with  a  cutaneous  eruption  on  his  legs,  and  was  under 
medical  treatment  for  it ;  that  his  legs  were  much  inflamed 
and  swollen,, and  required  to  be  dressed  with  poultices  several 
times  a  day.  One  of  his  witnesses,  Mrs.  Williams,  further 
testified,  that  she  was  at  his  house  frequently  during  his  wife's 
absence,  and  while  Mrs.  Wood  was  acting  as  his  housekeeper; 
that  the  girl  Holland  was  the  only  servant  about  the  house  ; 
that  there  was  no  good  feeling  between  Mrs.  Wood  and  Hol- 
land ;  that  on  one  occasion,  while  she  was  at  the  house,  she 
saw  the  defendant,  on  the  complaint  of  Mrs.  Wood,  give 
Holland  a  severe  whipping  ;  that  she  heard  him  tell  Mrs. 
Wood  to  whip  the  girl  whenever  she  was  disobedient ;  and 
that  she  (witness)  sent  the  girl  to  defendant  for  the  homespun 
about  which  Mrs.  Wood  testified. 

The  chancellor's  decree,  and  the  overruling  of  the  motion 
to  dismiss  the  bill  for  want  of  equity,  are  now  assigned  as 
error. 

WM.  P.  CHILTON,  for  the  appellant. 

L.  L.  CATO,  contra.  • 
\. 

STONE.  J. — 1.  Slaves,  although  property,  and  free  persons 
of  color,  are,  under  our  system,  regarded  as  persons  for  many 
purposes. — See  Code  of  Alabama,  §  2,  IT  4;  §  3305,  and  others. 
Crimes  may  be  perpetrated  against  them  by  white  persons, 
and  the  punishment  in  such  cases  is  little  less  severe  than  for 
offenses  of  similar  grade  against  white  persons. — Code,  tit. 
1,  ch.  2,  art.  7,  p.  591.  They  are  "reasonable  creatures  in 
being,"  cared-for  alike  by  our  laws,  and  by  the  commonest 
dictates  of  humanity.  Section  1961  of  the  Code  declares,  that 
"the  court  of  chancery  has  power  to  divorce  persons  from  the 
bonds  of  matrimony,  in  favor  of  either  party,  for  adultery." 
The  question  is  presented,  can  this  offense  be  committed  by 
sexual  connection  with  a  slave?  Without  announcing  what 
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would  be  our  decision,  if  the  question  were  presented  under 
section  3231  of  the  Code,  we  think  the  bill  in  this  case  suffi- 
ciently charges  adultery,  as  contemplated  by  the  statute. 
Words  in  a  statute  are  presumed  to  be  used  in  their  popular 
sense,  unless  a  different  intention  appear. — Thurman  v.  The 
State,  18  Ala.  276.  There  is  nothing  in  this  part  of  the  Code, 
which  indicates  a  different  intention  ;  and  we  hold,  therefore, 
that  the  legislature  intended  to  give  relief  in  all  cases  of 
"  unfaithfulness  of  a  married  person  to  the  marriage  bid." — 
Smitherman  y.  The  State,  27  Ala.  23. 

2.  The  appellant  was  not  required  by  the  law  to  swear  to 
his  answer  ;  and  he  cannot  claim  any  advantage,  or  demand 
fuller  proof,  by  reason  of  such  unauthorized  oath. — Moyler 
v.  Moyler,  11  Ala.  621  ;  Hughes  v.  Hughes,  19  Ala.  307. 

3.  A  respectable  author,  Shelford  on  Marriage  and  Divorce, 
p.  405,  has  well  said,  "Adultery,  being  an  act  of  darkness 
and  of  great  secrecy,  can  hardly  be  proved  by  any  direct 
means  ;"  and  "  that  presumptive  evidence  alone  is  sufficient 
proof."    The  same  author  says,  quoting  from  Lord  Stowell, 
"It  is  a  fundamental  rule  of  evidence  upon  this  subject,  that 
it  is  not  necessary  to  prove  the  direct  fact  of  adultery." — Ib. 
"  The  only  general  rule  that  can  be  laid  down  on  the  subject, 
is,  that  the  circumstances  must  be  such  as  would  lead  the 
guarded  discretion  of  a  reasonable  and  just  man  to  the  con- 
clusion."— Shelf,  on  Marriage  .and  Divorce,  p.  406.     In  one 
case,  it  was  held,  that  "  adultery  may  be  inferred  from  the 
general  cohabitation  of  the  parties,  without  proof  of  particular 
facts,   although  the  parties  have  separate  beds." — Loveden 
v.  Loveden,  2  Hagg.  Cons.  R.  4.     The  court,  says.  Lord 
Stowell,  "  will  judge  of  facts  as  other  men  of  discernment, 
exercising  a  sound  and  sober  judgment  on  circumstances  that 
are  duly  proved  before  them." — See,  also,  Poynter  on  Mar- 
riage and  Divorce,  188-9.     In  our  own  court,  the  subject 
has  been  under  discussion.     In  Richardson  v.  Richardson, 
4  Porter,  467,  Justice  Henry    Goldthwaite  announced  the 
rule,  that  "  the  fact  is  inferred  from  circumstances,  that  lead 
to  it  by  fair  inference  as  a  necessary  conclusion."    The  ques- 
tion came  again  before  the  court  in   Collins  v.  The  State. 
14  Ala.  608,  upon  an  indictment  for  adultery  ;  and  the  court 
held  the  conviction  right,  though  founded  on  circumstances. 
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without  proof  of  the  direct  fact. — See,  also,  Glaze  v.  The 
State,  9  Ala.  283  ;  Crowley  v.  The  State,  13  Ala.  172. 

4.  I  think  the  charge  in  this  case  is  sufficiently  sustained 
by  the  testimony,  but  my  brothers  think  it  insufficient  to 
justify  the  inference  that  adultery  was  committed — that  the 
circumstances  do  not  "  lead  to  it  by  fair  inference,  as  a 
necessary  conclusion;"  but  that  they  are  all  susceptible  of  a 
reasonable  interpretation,  consistent  with  the  innocence  of 
Mr.  Mosser. — Richardson  v.  Richardson,  supra. 

The  decree  of  the  chancellor,  except  as  to  costs,  is  reversed, 
and  a  decree  here  rendered,  dismissing  the  complainant's  bill. 
Let  the  costs  in  the  court  below  be  paid  by  appellant,  and  the 
costs  of  this  court  by  the  next  friend  of  appellee. —  Gray  v. 
Gray,  15  Ala.  779. 


BURTON  vs.  HOLLEY. 

[ACTION  TO  RECOVER  DAMAGES  FOR  WRONGFUL  TAKING  AND  WITHHOLDING  OF  SLAVES.] 

1.  Remote  and  consequential  damages. — In  an  action  to  recover  damages  for  defend- 
ants wrongful  act  in  taking  and  withholding  from  plaintiff  several  hired 
slaves,  plaintiff  cannot  be  allowed  to  prove,  that  he  had  prepared  for 
cultivation  a  larger  tract  of  land  than  his  other  negroes  could  cultivate, 
and  had  procured  horses  to  cultivate  said  land,  provender  to  feed  them,  and 
a  necessary  supply  of  provisions  for  the  negroes  ;  and  that,  by  reason  of  the 
loss  of  the  services  of  the  hired  slaves,  some  of  his  horses  were  idle  during 
the  year,  and  he  was  compelled  to  leave  a  portion  of  the  land  uncultivated. 
Such  damage  is  not  the  natural  and  proximate  consequence  of  the  tortious 
act  complained  of. 

APPEAL  from  the  Circuit  Court  of  Greene. 
Tried  before  the  Hon.  NAT.  COOK. 

THIS  action  was  brought  by  John  H.  Burton  against  George 
S.  Holley,  to  recover  damages  for  the  defendant's  wrongful 
act  in  taking  and  withholding  from  plaintiff  six  slaves  which 
he  had  hired  from  defendant  for  the  year  1854  ;  and  the 


JUNE   TERM,  1856.  319 

Burton  v.  Hollcy. 

defendant  pleaded  "not  guilty,  in  short  by  consent,  with  leave 
to  give  any  special  matter  in  evidence."  On  the  trial,  as 
appears  from  the  bill  of  exceptions,  the  plaintiff  offered  to 
prove,  "  that  he  owned  a  valuable  tract  of  land,  suited  to  the 
production  of  corn  and  cotton,  prepared  for  the  cultivation 
of  a  crop  for  the  year  1854,  and  containing  more  tillable  land 
than  could  be  cultivated  by  his  other  hands  ;  that  by  reason 
of  his  being  deprived  of  the  services  of  the  slaves  specified 
in  this  suit,  about  one  hundred  and  fifty  acres  of  said  land 
were  turned  out  and  not  cultivated  ;  and  that  the  rent  of  said 
land,  for  that  year,  was  worth  $2  00  per  acre."  This 
evidence,  on  the  defendant's  motion,  the  court  excluded  from 
the  jury  ;  and  the  plaintiff  excepted.  The  plaintiff  then 
proposed  to  prove,  "  that  he  had  provided  himself  with  suffi- 
cient team  to  cultivate  said  land,  and  with  sufficient  provender 
to  supply  said  team;  that  by  reason  of  the  loss  of  the  services 
of  said  slaves,  one  of  the  horses  which  he  had  so  provided 
remained  idle  and  unemployed  during  the  year  ;  that  the  keep 
of  said  horse  was  worth,  from  $75  to  $100  for  that  year;  also, 
that  he  had  procured  provisions,  and  other  articles  of  neces- 
sary supply,  for  the  feed  and  support  of  said  slaves  for  the 
year  1854,  which  cost  and  were  worth  from  $100  to  $125  ; 
also,  that  there  was  cotton  in  his  fields  when  said  slaves  left 
his  plantation,  which  had  not  been  picked  out  or  gathered, 
and  which  was  worth  from  $125  to  $130  ;  and  that  after  said 
slaves  left  his  plantation,  he  rented  out  a  part  of  said  fields." 
This  evidence,  also,  on  defendant's  several  motions,  was 
excluded  by  the  court ;  and  the  plaintiff  excepted  to  each 
decision.  The  rulings  of  the  court  on  the  evidence  are  now 
assigned  as  error. 

J.  D.  WEBB  and  S.  F.  HALE,  for  the  appellant,  cited  Sedg- 
wick  on  Damages,  30  ;  1  Wash.  C.  C.  152  ;  3  J.  J.  Mar.  185. 

WM.  P.  WEBB,  contra,  cited  Sedgwick  on  Damages,  529-30; 
Sims  v.  Glazcner,  14  Ala.  698;  Donnell  v.  Jones,  13  Ala.  508. 

RICE,  C.  J. — In  an  action  for  Hie  wrongful  taking  and 
withholding  of  the  plaintiff's  slaves,  he  cannot  recover  special 
damage,  which  is  not,  in  legal  contemplation,  the  natural  and 
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proximate  consequence  of  the  tortious  act  alleged  in  his  com- 
plaint. The  special  damage,  which  the  evidence  offered  by 
the  plaintiff  in  this  case,  and  excluded  by  the  court,  tended 
to  prove,  was  not  the  natural  and  proximate  consequence  of 
the  tortious  act  alleged  in  his  complaint.  There  was,  there- 
fore, no  error  in  excluding  that  evidence. — Simsv.  Glazener, 
14  Ala.  R.  695  ;  Donnell  v.  Jones,  13  ib.  490  ;  Walker  v. 
Walker,  26  ib.  271 ;  Ivey  v.  McQueen,  17  Ala.  R.  408. 

No  question  is  raised  by  the  evidence,  or  by  the  argument 
of  appellant's  counsel,  as  to  the  right  of  a  plaintiff  in  such  a 
case  as  this  to  recover  vindictive  damages  ;  and  therefore 
we  decide  nothing  in  this  case,  as  to  that  question. — See  Sims 
v.  Glazener,  and  Ivey  v.  McQueen,  supra. 

Judgment  affirmed. 


BROADNAX  vs.  SULLIVAN. 

[ASSCMPSIT  ON  BREACH  OF  WARRANTY — OBJECTIONS  TO  DEPOSITION.] 

1.  Re-taking  deposition  without  order  of  court. — When  a  deposition  is  re-taken  by 
the  same  party  without  an  order  of  court,  it  is  discretionary  with  the  court 
to  reject  it  or  to  allow  it  to  be  read,  and  its  admission  is  not  revisable  on 
error. 

2.  Sufficiency  of  commissioner's  certificate. — A  deposition  will  not  be  suppressed, 
on  account  of  the  commissioner's  failure  to  show  in  his  final  certificate  that 
the  witness  was  sworn,  when  it  is  stated  in  the  caption  that  he  was  "  first 
cautioned  and  sworn  to  testify  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,"  &c. ;  nor  is  it  any  objection  to  a  deposition,  which  is  not  gov- 
erned by  the  provisions  of  the  Code,  that  the  commissioner  does  not  certify 
that  the  witness  was  known  to  him. 

3.  Provisions  of  Code  as  to  depositions  inapplicable  to  causes  pending  ichen  it  took  effect. — 
The  provisions  of  the  Code,  in  reference  to  the  mode  of  taking  depositions, 
(§§  2318-29,)  do  not  apply  to  causes  which  were  pending  when  it  went  into 
operation — to-wit,  on  the  17th  January,  1853. 

APPEAL  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  C.  W.  RAPIER. 
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THIS  action  was  commenced  in  September,  1852,  and  the 
trial  was  had  in  December,  1854.  On  the  trial,  as  appears 
from  the  bill  of  exceptions,  the  plaintiff  offered  a  deposition 
in  evidence,  "  to  which  the  defendant  objected,  because  it 
was  taken  without  an  order  of  court,  when  the  deposition  of 
the  same  witness  had  been  previously  taken  to  testify  to  the 
same  facts  ;  and  on  the  further  grounds,  that  the  commissioner 
does 'not  state  in  his  certificate  that  the  witness  was  duly 
sworn,  nor  that  he  had  personal  knowlege  of  the  identity  of 
the  witness,  nor  was  the  identity  of  the  witness  made  to 
appear  in  any  other  way."  The  court  overruled  each  one  of 
these  objections,  and  allowed  the  deposition  to  be  read  ;  and 
the  defendant  excepted.  In  the  caption  of  this  deposition 
the  commissioner  states,  "  and  said  witness  having  been  by 
me  first  cautioned  and  sworn  to  testify  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  in  answer  to  interrogatories 
propounded  by  counsel";  but  his  final  certificate  contains  no 
similar  statement.  The  admission  of  the  deposition  is  now 
assigned  as  error. 

JOHN  ROLSTON,  for  appellant. 
A.  R.  MANNING,  contra. 

WALKER,  J. — When  the  deposition  of  a  witness  has  been 
taken  a  second  time,  by  the  same  party,  in  a  suit  at  law, 
without  an  order  of  court,  it  is  not  error  to  allow  the  second 
deposition  to  be  read  in  evidence  by  the  party  taking  it, 
because  its  admission  or  rejection  is  discretionary  with  the 
court— 4  Ala.  509  ;  16  Ala.  581. 

2.  The  omission  of  a  commissioner  to  show,  in  the  formal 
certificate,  that  the  witness  was  sworn,  is  no  ground  for 
suppressing  the  deposition,  when  the  commissioner  shows,  in 
the  preamble  to  the  deposition,  that  the  witness  was  by  him 
cautioned  and  sworn  to  speak  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  in  answer  to  the  interrogatories. 

The  statute  found  in  the  Code,  in  reference  to  the  mode  of 
taking  depositions,  does  not  apply  to  cases  pending  before  its 
adoption,  (Hiscox  v.  Hendree,  27  Ala.  216);  and  whatever 
may  be  the  rule  in  cases  to  which  the  Code  applies,  it  is  no 
objection  to  a  deposition  in  this  case,  which  was  commenced 
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in  1852,   that  the  commissioner   does  not  certify  that  the 
witness  was  known  to  him. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
court  below  is  affirmed. 


KEEP  vs.  KELLY  &  LEVIN. 

[ACTION  ON  PROMISSORY  NOTE — CONSIDERATION  OF  CONTRACT.] 

1.  Presumption  in  favw  of  charge  of  court. — Where  the  bill  of  exceptions  does  not 
purport  to  set  out  all  the  evidence,  it  will  be  presumed  that  a  general 
affirmative  charge  was  sustained  by  sufficient  proof. 

2.  Promise  to  give  indulgence  to  debtor. — An  agreement  under  seal,  whereby  several 
creditors,  at  the  request  of  their  common  debtor,  covenant  and  promise  to 
grant  indulgence  on  their  respective  debts,  and  to  forbear  suit  for  the  term 
of  two  years,  and  that  the  debtor  shall  be  discharged  from  the  debt  of  any 
creditor  who  may  violate  the  agreement,  is  without  consideration,  and 
constitutes  no  defense  to  an  action  by  one  of  the  creditors. 

3.  What  instruments  import  consideration. — A  covenant  which  is  not  the  foundation 
of  the  suit,  but  which  is  set  up  as  a  defense,  does  not  import  a  consideration. 

APPEAL  from  the  Circuit  Court  of  Pallas. 
Tried  before  the  Hon.  ANDREW  B.  MOORE. 

THIS  action  was  brought  by  Kelly  &  Levin,  in  March,  1854, 
and  was  founded  on  the  defendant's  promissory  note  for  $100, 
"  dated  at  Bath,  Feb.  21,  1852,  and  payable  six  months  after 
date,  at  either  bank  in  Boston,  to  the  order  of  Kelly,  Levin 
&  Co."  The  defendant  pleaded  the  general  issue,  payment, 
accord  and  satisfaction,  and  a  special  agreement  under  seal 
which  is  hereinafter  described.  On  the  trial,  as  appears  from 
the  bill  of  exceptions,  after  the  plaintiffs  had  read  in  evidence 
the  note  declared  on,  the  defendant  offered  in  evidence,  after 
proving  its  execution,  an  instrument  in  writing  in  these 
words  : — 

"  To  all  persons  to  whom  these  presents  shall  come,  the 
undersigned  send  greeting.  Whereas  James  W.  Keep,  of 
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Bath,  is  indebted  to  us  severally,  in  divers  suras  of  money, 
which  he  is  at  present  unable  to  pay,  know  ye,  that  each  of 
us  severally,  at  his  request,  do,  by  these  presents,  give  and 
grant  to  said  Keep  full  and  free  liberty,  license  and  right  to 
attend  to  and  transact  any  business  affairs,  at  all  places, 
without  let,  suit,  or  any  impediment  on  our  part,  to  him  or 
his  property  of  any  kind,  for  and  during  the  term  of  two  years 
from  this  date  ;  and  we  severally  covenant,  to  and  with  said 
Keep,  that  we  severally  shall  and  will  not,  during  the  time 
aforesaid,  sue,  arrest,  attach,  or  prevent  said  Keep,  on  account 
of  our  respective  debts  ;  and  [if]  trouble,  damage,  or  hinder- 
ance  shall  happen  to  said  Keep,  or  to  his  estate  or  property, 
by  any  one  of  us,  or  by  any  one  else  by  our  means  or 
procurement,  on  account  of  said  debts,  contrary  to  the  true 
intent  and  meaning  of  these  presents,  then  said  Keep,  by 
virtue  hereof,  shall  be  forever  discharged  and  acquitted  from 
all  manner  of  claims,  debts,  dues,  or  demands,  which  such  of 
us  may  have  or  claim  against  him  as  shall,  by  themselves  or 
by  any  one  else  by  their  means,  sue,  arrest,  attach,  hinder,  or 
meddle  with  said  Keep,  or  with  his  property,  chattels,  or 
estate,  during  said  term  of  time.  In  witness  whereof,  we 
have  hereunto  set  our  hands  and  seals,  this  12th  day  of  June, 
1852.'*  (Signed  by  the  plaintiffs,. with  several  others,  butnot 
by  the  defendant.) 

"  The  court  then  charged  the  jury,  that  under  the  evidence 
they  must  find  for  the  plaintiffs";  to  which  charge  the  defend- 
ant excepted,  and  which  he  now  assigns  as  error. 

S.  R.  BLAKE,  for  the  appellant. — 1.  The  covenant  was 
supported  by  a  sufficient  consideration,  and  was  valid  and 
binding. — Smith  on  Contracts,  101,  (180);  Morton  v.  Barnes, 
7  Ad.  &  El.  19  ;  Forth  v.  Staunton,  1  Saunders,  210  ;  Smith 
v.  Algar,  1  B.  &  Ad.  603  ;  Willatts  v.  Kennedy.  8  Bing.  5  ; 
McLaue  v.  Miller,  10  Ala.  857  ;  2  Michigan,  408  ;  1  Johns. 
Cases,  22  ;  Ferguson  v.  Hill,  3  Stew.  485  ;  Bank  v.  Darriug- 
tou,  9  Ala.  953. 

2.  The  instrument  itself,  being  under  seal,  imported  a 
consideration,  unless  impeached. — Code,  §  2230  ;  Smith  on 
Contracts,  69-73  ;  Alsobrook  v.  Sutherland,  2  S.  &  P.  270. 
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3.  Under  the  facts  proved,  the  question  of  the  sufficiency 
of  the  consideration  should  have  been  submitted  to  the  jury. 

WM.  M.  BYRD,  contra. — 1.  The  bill  of  exceptions  does  not 
set  out  all  the  evidence,  and  therefore  the  charge  cannot  be 
held  erroneous. — Gaines  v.  Harvin,  19  Ala.  491  ;  Patton 
v.  Hayter  &  Johnson,  15  Ala.  18. 

2.  The  covenant  set  up  in  defense  of  the  suit  is  without 
consideration,  so  far  as  the   defendant  is   concerned,  .and 
operative  only  between  the  creditors. 

3.  The  covenant  cannot  be  pleaded  in  bar.     The  .remedy, 
if  any,  is  by  an  action  on  the  instrument  itself. — Winans 
v.  Houston,  6  Wendell,  471;  1  Lord  Raymond-,  419,  691 ;  Cro. 
Eliz.  352;  6  Bing,  547  ;  2  Salk.  573  ;*3  Lev.  41  ;  2  Bulstr. 
95,  290  ;  1  Rollers  Abr.  939. 

STONE,  J. — 1.  The  sufficiency  of  the  proof  to  sustain  the 
plaintiff's  action  in  this  case,  is  not  presented  in  such  form 
that  we  can  consider  it.  The  bill  of  exceptions  docs  not 
purport  to  set  out  all  the  evidence  ;  and  the  rule  in  such  case 
is,  that  we  must  presume  the  evidence,  if  set  out,  would  sustain 
the  charge. — Gaines  v.  Harvin,  19  Ala.  491. 

2.  The  promise  to  indulge,  copied  in  the  bill  of  exceptions, 
is,  so  far  as  the  proof  discloses,  without  consideration  and 
void. — Agee  v.  Steele,  8  Ala.  948;  Morton  v.  Barnes,  7  Ad. 
&  El.  19  ;  Comegys  v.  Booth,  3  Stew.  14  ;  Wilson  v.  Bank, 
9  Ala.  847  ;  Carpenter  v.  Devon,  6  Ala.  718. 

3.  The   written  contract  offered   in  defense,   is  not  the 
"  foundation  of  the  suit,"  and.  in  this  case,  does  not  import  a 
consideration. — Code,  §  2278. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
circuit  court  is  affirmed. 
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MOBILE  BAY  ROAD  CO.  vs.  YEIND. 

[APPEAL  FROM  JUDGMENT  ON  AWARD  OF  ARBITRATORS.] 

1.  When  judgment  may  be  rendered  on  award. — The  parties  to  a  pending  suit  may 
agree  in  writing  to  submit  the  matters  in   controversy  between  them  to 
arbitration,  and  to,  have  the  award  entered  as  the  judgment  of  the  court ; 
and  if  the  award  is  returned  into  court  by  the  arbitrators,  deciding  the 
matter  in  controversy  in  favor  of  one,  and  against  the  other  party,  and 
showing  on  its  face  that  the  arbitrators  were  duly  sworn,  judgment  may  be 
thereon  rendered  by  the  court  in  accordance  with  its  terms. 

2.  Notice  of  award. — If  the  agreement,  in  such  case,  does  not  stipulate  that 
notice  of  the  award  shall  be  given  to  the  parties,  notice,  it  stems,  is  not 
necessary;  but,  whether  notice  is  necessary  or  not,  the  judgment  will  not 
be  reversed,  on  error,  because  the  record  does  not  affirmatively  show  that 
actual  notice  was  given. 

'.'>.  Objections  to  award. — To  such  an  award  no  objection  can  be  made  in  the 
appellate  court,  which  was  not  made  in  the  primary  court. 

APPEAL  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  ANDREAV  B.  MOORE. 

THIS  action  was  brought  by  John  F.  Yeind,  to  recover  two 
hundred  dollars  damages  for  lands  which  had  been  taken  by 
the  Mobile  Bay  Road  Company,  (a  corporation  chartered  by 
the  legislature  of  this  State,)  in  opening  a  road.  Pending 
the  suit,  the  parties  agreed  in  writing  to  submit  the  matters 
in  controversy  between  them  to  arbitration,  and  that  the 
award  of  the  arbitrators  should  be  entered  up  as  the  judgment 
of  the  court;  and  the  cause  was,  by  an  order  of  court,  referred 
to  the  arbitrators  named  in  the  agreement.  It  was  stipulated 
in  the  agreement,  that  the  arbitrators  "  shall  view  lands  over 
which  said  street  was  opened,  and  shall  hear  such  testimony 
as  may  be  submitted  to  them  by  either  of  said  parties,  on  a 
day  to  be  set  by  said  arbitrators ;  and,  after  so  viewing  said 
land,  and  hearing  such  testimony,  on  said  day,  they  shall 
make  an  award,"  <fcc.  The  arbitrators  awarded  that  the 
defendant  should  pay  to  the  plaintiff-  two  hundred  dollars 
damages,  together  with  the  costs  of  the  arbitration,  which 
amounted  to  seventeen  dollars,  and  returned  their  award  into 
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court,  reciting  therein  that  they  were  duly  sworn  ;  arid  the 
court  rendered  judgment  thereon  in  accordance  with  its  terms. 
From  this  judgment  the  defendant  appeals,  and  here  assigns 
as  error  :  1.  That  the  court  had  no  jurisdiction  to  order  or 
grant  the  arbitration.  2.  That  the  agreement  to  submit  to 
arbitration  was  void.  3.  That  the  award  was  void,  because 
no  day  was  set  by  the  arbitrators  to  hear  the  cause  ;  because 
it  does  not  appear  that  they  visited  the  premises  ;  because  it 
does  not  appear  that  they  were  duly  sworn  ;  because  the 
defendant  had  no  notice  of  their  time  and  place  of  jneeting 
to  hear  said  matters,  and  had  no  opportunity  to  appear  and 
represent  his  case  ;  because  the  defendant  had  no  notice  or 
copy  of  the  award  before  it  was  returned  to  court,  and  because 
the  return  was  made  too  soon.  4.  That  the  court  erred  in 
rendering  judgment  on  the  award. 

JNO.  T.  TAYLOR,  for  the  appellant. 
CHAMBERLAIN  &  ROBINSON,  contra. 

RICE,  C.  J. — The  adjustment  of  suits  and  controversies 
by  arbitration  has  uniformly  been  much  favored  by  legislation, 
as  well  as  by  the  common  law  as  understood  in  this  State. — 
Tankersley  v.  Richardson,  2  Stew.  Rep.  130  ;  Wright  v. 
Bolton,  8  Ala.  R.  548  ;  Code,  §  2709.  When  the  parties  to 
a  suit,  pending  in  the  circuit  court,  agree  in  writing,  that  the 
matter  in  controversy  shall  be  submitted  to  the  decision  of 
arbitrators,  chosen  and  named  by  them,  and  that  the  award 
shall  be  entered  as  the  judgment  of  the  court ;  and  the  court 
thereupon  refers  the  matter  in  controversy  to  these  arbitra- 
tors, and  the  award  is  returned  into  court  by  them,  and  clearly 
decides  the  matter  in  controversy  in  favor  of  one  party,  and 
against  the  other,  and  shows  on  its  face  that  the  arbitrators 
were  duly  sworn,  it  is  not  erroneous,  on  such  return  of  the 
award,  to  enter  up  judgment  on  it,  and  in  accordance  with 
its  terms. 

As  the  agreement  by  which  the  parties  submitted  the  cause 
to  the  decision  of  the  arbitrators,  and  procured  the  order  of 
reference  by  the  court,  did  not  require  or  stipulate  that  notice 
of  the  award  should  be  given  to  the  parties  :  and  as  the 
reference  was  made  of  a  suit  actually  pending  in  court,  of 
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the  proceedings  in  which  the  law  required  the  parties  to  take 
notice  at  their  peril,  the  judgment  on  the  award  cannot  be 
reversed,  merely  because  the  record  does  not  affirmatively 
show  that  actual  notice  of  the  award  was  given  to  the  parties. 
In  such  case,  we  incline  to  think  no  actual  notice  was  neces- 
sary.—Douglass  v.  Rowland,  24  Wend.  R.  35.  But,  if  it 
were  necessary,  we  should  be  bound  to  presume,  to  support 
the  judgment,  that  it  had  been  given,  as  such  presumption  is 
not  inconsistent  with  anything  appearing  in  the  record. — 
Tankersley  v.  Richardson,  supra ;  Reynolds  v.  Reynolds. 
15  Ala.  R.  398  ;  Price  v.  Kirby,  1  Ala.  R.  184  ;  Gibbs 
v.  Berry,  13  Iredell,  388  ;  Devereux  v.  Burgwin,  11  ib.  490  ; 
Anders  v.  Anders,  9  ib.  214. 

To  such  an  award,  in  such  a  case,  no  objection  can  be  made 
in  this  court,  which  was  not.  made  in  the  court  below. — Price 
v.  Kirby,  supra;  Wright  v.  Bolton,  supra. 

No  objection  having  been  made  in  the  court  below  to  the 
award,  the  foregoing  views  compel  us  to  affirm  the  judgment. 


MITCHELL  AND  WIFE  vs.  DENSON  ET  AL. 

[BILL  IN  EQUITY  BY  DISTRIBUTEES  KOII  ACCOUNT  AND  DISTRIBUTION  OK  PROPERTY 
BEQUEATHED  TO  WIDOW  FOR  LIFE  WITH  POWER  OF  DISPOSITION.] 

1.  Execution  of  power  of  anointment. — Where  a  tenant  for  life,  with  power  of 
disposition  at  her  death,  asserting  that  she  intended  the  property  for  her 
only  daughter,  consulted  a  lawyer,  to  ascertain  whether  it  was  necessary 
for  her  to  make  a  will  in  order  to  dispose  of  the  property,  and  was  advised 
by  him  that  the  property  was  vested  in  her  absolutely  in  fee-simple  ;  and 
relying  on  this  advice,  she  made  no  disposition  of  the  property,  as  it  was 
alleged  she  would  otherwise  have  done, — held,  that  these  facts  d[d  not  amount 
either  to  an  execution  of  the  power  of  appointment,  or  to  such  an  attempt 
to  execute  it  as  chancery  would  aid. 

APPEAL  from  the  Chancery  Court  of  Barbour. 
Heard  before  the  Hon.  WADE  KEYES. 
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THIS  bill  was  filed  by  the  appellees,  children  and  distribu- 
tees of  Jethro  Denson,  deceased,  seeking  an  account  and 
distribution  of  certain  slaves,  and  other  personal  property, 
which  said  Jethro  had  bequeathed  to  his  surviving  wife,  (i  to 
have  and  hold  during  her  natural  life,  and  at  her  death  to 
dispose  of  at  her  will  and  pleasure";  and  which  the  defendants 
claimed  as  the  separate  property  of  Mrs.  Mitchell,  as  the 
only  child  and  heir-at-law  of  said  testator's  widow,  who  had 
died  intestate.  At  the  January  term,  1855,  on  the  complain- 
ants' appeal  to  this  court,  it  was  held,  that  the  testator's 
widow  took  but  a  life  estate  in  this  property,  with  power  to 
dispose  of  the  remainder  ;  and  she  having  died  intestate, 
that  the  property  went  to  the  testator's  personal  representa- 
tive, to  be  by  him  administered  as  in  cases  of  intestacy  .--See 
26  Ala.  360.  The  cause  having  been  remanded,  the  defendants 
filed  an  amended  answer,  alleging  that  Mrs.  Denson,  the 
tenant  for  life,  was  advised  that,  under  the  provisions  of  said 
will,  the  property  vested  in  her  absolutely  in  fee-simple,  and 
upon  her  death  would  descend  to  her  legal  heirs  ;  that  this 
advice  was  given  to  her  by  an  attorney,  whom  she  consulted 
to  ascertain  whether  it  was  necessary  for  her  to  make  a  will 
in  order  to  dispose  of  the  property  ;  that,  relying  on  this 
advice,  she  made  no  disposition  of  the  property,  but  left  it  to 
descend  to.  her  only  child,  Mrs.  Mitchell  ;  that  she  would 
have  exercised  the  power,  of  appointment  given  to  her  by 
the  will,  and  would  have  given  the  property  to  Mrs.  Mitchell, 
if  she  had  not  considered  that  it  would  descend  to  her  by 
law  ;  that  she  asserted,  during  her  life,  that  she  intended  the 
property  for  Mrs.  Mitchell ;  that  the  property  was  mostly 
acquired  by  the  testator  through  his  said  wife,  the  tenant  for 
life  ;  and  that  the  will  was  written  under  the  instructions  of 
the  testator,  who  believed  and  stated  that  its  effect  was  to 
give  his  wife  the  absolute  title  to  the  property. 

The  cause  having  been  submitted  on  bill  and  answer,  the 
chancellor  rendered  a  decree  in  favor  of  the  complainants  ; 
and  his  decree  is  now  assigned  as  error. 

JOHN  A.  ELMOKE,  for  the  appellants,  cited  Irwin  v.  Farrer, 
19  Vesey,  86  ;  Carter  v.  Carter,  Mosely,  365  ;  1  Story's 
Equity,  §  172. 
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JAMES  E.  BELSER,  contra. 

WALKER.  J. — The  only  question  arising  on  the  record, 
not  settled  by  the  former  decision,  is,  whether  the  facts  stated 
in  the  amended  answer  amount  to  an  execution  of  the  power 
of  appointment,  conferred  on  Mrs.  Denson  by  the  8th  clause 
of  her  husband's  will.  The  power  of  appointment  thus 
conferred  could  not  be  exercised,  without  an  unequivocal 
designation  of  the  person  who  was  to  take  the  property  after 
the  termination  of  the  life  estate.  Courts  of  equity  aid  the 
defective  execution  of  powers,  but  not  the  non-execution  of 
them.  Sugden  on  Powers  (page  392)  has  the  following 
language  :  "It  is  an  immutable  rule,  that  a  non-execution 
shall  never  be  aided."  It  is  not  sufficient  that  it  was  contem- 
plated or  intended  to  exercise  the  power,  and  that  the  party 
was  prevented;  as  for  instance,  by  death.  The  same  idea  is 
expressed  in  Story's  Equity  Jurisprudence,  (vol  1, 194,  §  171,) 
as  follows  :  "  It  is  not  sufficient  that  there  should  be  a  mere 
floating  and  indefinite  intention  to  execute  the  power,  without 
some  steps  to  give  it  legal  effect.  Some  steps  must  be  taken,  or 
some  acts  done,  with  this  sole  and  definite  intention,  and  be  such 
as  are  properly  referable  to  the  power. — Sugden  on  Powers, 
392,  379  ;  Fonblanque's  Equity,  m.  p.  322,  note  h  ;  Coventry 
v.  Coventry,  2  P.  Williams,  222  to  233. 

In  the  case  cited  from  19  Vesey,  by  the  counsel  for  the 
appellant,  there  was  an  unequivocal  act  in  writing,  in  the 
shape  of  a  bill  in  chancery,  asserting  a  claim  to  the  benefit  of 
the  appointment,  and  showing  that  the  appointor  regarded 
the  appointment  as  made  in  his  own  favor — Irwin  v.  Farrer, 
19  Vesey,  86.  There  is  this  difference  between  that  case  and 
this  :  here  there  is  no  act  done  with  the  intention  of  making 
the  appointment  to  Mrs.  Mitchell.  She  who  held  the  appoint- 
ing power  did  nothing  more  than  to  express  an  intention, 
which  she  might  at  any  time  retract,  to  give  the  property  to 
her  daughter,  and  consulted  a  lawyer  as  to  whether  it  was 
necessary  to  make  a  will  in  order  to  dispose  of  the  property. 
There  is  no  act  done  with  the  intention  to  execute,  and 
"  properly  referable  to,"  the  power. 

According  to  the  authorities  cited,  it  is  clear  that  the  facts 
22 
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set  forth  in  the  amended  answer  do  not  amount  either  to  an 
execution  of  the  power,  or  an  attempt  to  execute  it,  which, 
though  defective,  will  be  aided. 

The  decree  of  the  court  below  is  affirmed,  at  the  costs  of 
appellants. 

RICE,  C.  J.,  not  sitting. 


SKIPPER  vs.  FOSTER. 

[ATTACHMENT  AND  GARNISHMENT  OF  DEBT  DUE  BY  JUDGMENT.] 

1.  Garnishment  lies  against  judgment  debtor. — A  debt  due  by  judgment  may  be 
subjected  by  process  of  garnishment  issuing  from  the  same  court ;  and  the 
payment  of  the  money  under  execution,  after  service  of  the  garnishment, 
is  no  defense  to  the  garnishee. 

APPEAL  from  the  Circuit  Court  of  Henry. 
Tried  before  the  Hon.  NAT.  COOK. 

THE  appellee  recovered  a  judgment,  in  the  circuit  cosrt  of 
Henry,  against  Lemuel  Searcy,  and  summoned  the  appellant, 
by  process  of  garnishment,  as  the  debtor  of  said  Searcy. 
The  garnishee  answered,  admitting  that,  .at  the  time  the 
garnishment  was  served  on  him,  he  was  indebted  to  the 
defendant  in  attachment  on  a  judgment  previously  rendered 
against  him  in  said  court;  and  stating  that,  since  the  service 
of  the  garnishment,  he  had  paid  said  judgment  under  execu- 
tion. On  this  answer  the  court  rendered  judgment  against 
the  garnishee,  which  judgment  he  now  assigns  as  error. 

JAMES  L.  PUGH,  for  the  appellant. 

STONE,  J.— In  the  cases  of  Chandler  v.  Faulkner,  5  Ala. 
567,  and  Hine  v.  Garrett,10  Ala.  298,  debts  due  by  judgment 
were  condemned  by  proceedings  in  garnishment.  The  ques- 
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tion  of  the  liability  of  judgment  debts  to  process  of  attachment, 
was  not  made  in  either  of  those  cases.  In  an  earlier  case, 
Zurcher  v.  Magee,  2  Ala.  253,  the  question  was  presented,  and 
considered  ;  but  the  case  went  off  on  another  point.  These 
citations,  though  not  conclusive,  are  persuasive  to  show  that 
debts  may  be  attached,  even  after  they  are  reduced  to  judg- 
ment.— Grayson  v.  Veechin,  12  Martin,  688. 

The  Code  (§  2516)  declares,  that  attachments  may  be  levied, 
"by  summoning  any  person  indebted  to  *  *  the  defendant." 
Section  2517  is  in  these  words  :  "  Such  person  is  called  the 
garnishee,  and  must  be  cited  by  the  officer  to  appear  at  the 
return  time  of  the  writ,  and  answer  upon  oath  whether  he  was 
indebted  to  the  defendant  at  the  time  of  the  levy  of  the 
attachment,"  <fec.  These  sections  give  the  right  to  levy  an 
attachment  on  debts,  without  excepting  from  their  operation 
any  class  of  debts.  Debts  certainly  do  not  cease  to  be  debts, 
by  being  reduced  to  judgment.  They  are  still  liable  to 
attachment  under  our  statute.  Other  sections  of  part  3,  title 
2,  ch.  1,  art.  2,  of  the  Code,  clearly  indicate  an  intention  to 
constitute  attachment  and  garnishment  a  very  comprehensive 
remedy.  The  sole  object  of  section  2524  was,  to  point  out  a 
cheap  and  simple  mode,  by  which  a  garnishee,  coming  within 
its  provisions,  may  guard  his  interest,  while  the  attachment 
suit  is  pending. 

Many  decisions  may  be  found,  which  assert  the  broad 
doctrine,  that  a  debt  either  in  suit  or  judgment  cannot  be 
attached.— Wallace  v.  McConnell,  13  Peters,  136,  p.  151  ; 
Beaston  v.  Farmers'  Bank  of  Delaware,  12  Peters.  102  : 
Burnham  v.  Folsom,  5  N.  H.  566  ;  Ross  v.  Clarke,  1  Dallas, 
354  ;  Alston  v.  Clay,  2  Hayw.  171  ;  Dawson  v.  Holcombe, 
1  Ohio,  135;  Embree  v.  Hanna,  5  Johns.  100.  The  principle 
on  which  these  decisions  are  based,  seems  to  be,  that  the  suit 
or  judgment  places  the  debt  in  the  custody  of  the  law  ;  and 
to  allow  the  same  debt  to  be  drawn  into  another  forum,  would 
probably  lead  to  a  conflict  of  jurisdiction.  The  reason  of 
such  rule  does  not  exist  in  this  case,  for  here  the  judgment 
and  attachment  are  in  the  same  court.  If  they  were  in 
different  courts  of  our  own  State,  we  are  not  prepared  to  say 
that  the  garnishment  would  fail  on  that  account.  This  ques- 
tion we  do  not  now  decide. 
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A  judgment  debtor,  who  may  be  served  with  garnishment, 
is  certainly  liable  to  be  harassed  by  execution.  This  con- 
sideration does  not  authorize  us  to  disregard  the  plain  letter 
of  the  statute.  But  such  debtor  is  not  without  remedy.  All 
courts  possess  the  inherent  power  to  prevent  abuse  of  their 
process. — Mobile  Cotton  Press  Co.  v.  Moore  &  Magee, 
9  Porter,  679.  On  proper  petition  and  showing  to  the  court, 
or  to  judge  of  the  court  in  which  the  judgment  was  rendered, 
the  execution  would  be  stayed,  on  such  security  as  the  safety 
of  the  creditor  might  require. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
circuit  court  is  affirmed. 


PIKE  vs.  BRIGHT. 

[ACTION  ox  OPEN  ACCOUNT,  COMMENCED  IN  JUSTICE'S  COURT.] 

t.  Waiving  tort  and  suing  in  a-isumpsit. — In  an  action  ex  conlractu,  commenced  in 
a  justice's  court,  damages  cannot  be  recovered  for  torts  or  trespasses  :  the 
doctrine  of  waiving  a  tort  and  bringing  assumpsit  is  confined  to  cases  where 
the  wrong-doer  has  disposed  of  the  property,  and  has  received  money,  or 
something  else  as  money. 

2.  Implied  promises. — No  recovery  can  be  had  against  a  person  for  money  lent 
to  his  step-son,  in  his  absence,  and  without  his  request  or  promise  ;  nor  upon 
a  contract,  made  with  his- step-son,  for  the  use  of  a  stock-pasture,  in  tho 
making  of  which  contract  defendant  did  not  "  have  anything  to  do':;  nor 
for  the  URC  of  the  stock-pasture,  upon  proof  merely  that  his  stock  went  into 
it  and  used  it,  without  proof  of  any  express  contract  or  promise  on  hi? 
part  to  pay  for  it,  or  of  any  facts  from  which  the  law  would  imply  such 
promise. 

:{.  Transfer  of  judgment. — The  transfer  of  a  judgment,  upon  condition  that  tin- 
transferree  "was  to  pay  for  it  if  he  could  make  anything  out  of  it,"  does  not 
constitute  him  "the  party  really  interested'*  in  it,  (Code,  §  2765.)  nor  invest 
him  with  such  property  that  he  can  sue  on  it  before  a  justice  of  the  peace. 

4.  Judgment  reverted  and  rendered. — In  an  appeal  case  from  a  justice's  court, 
founded  on  a  contract,  and  involving  less  than  twenty  dollars,  the  appellate- 
court,  on  reversing  the  judgment  of  the  circuit  court,  will  itself  render  the 
proper  judgment-,  when  all  the  evidence  is  set  out  in  the  bill  of  exceptions- 


JUNE  TERM,  1856.  333 

Pike  v.  Bright. 

APPEAL  from  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  ROBERT  DOUGHERTY. 

THIS  action  was  brought  by  Jasper  Bright  against  James 
A.  Pike,  and  was  comnjenced  in  a  justice's  court  ;  but  the 
record  nowhere  shows  any  statement  of  the  cause  of  action, 
except  so  far  as  it  may  be  ascertained  from  the  bill  of 
exceptions,  which  is  as  follows  :  "  On  the  trial  of  this  cause, 
which  was  tried  by  the  presiding  judge,  (the  amount  claimed 
not  requiring  a  jury,)  the  plaintiff  introduced  the  following 
account : — 

'  James  A.  Pike  to  Jasper  Bright,  Dr. 

Nov.,  1850.     To  38  bundles  of  fodder, $  .75 

Dec.,      "          "  cash  loaned, .40 

March,  1851.    "  3  bushels  of  potato  seed, 1.50 

"          "        "  6  cups  of  coffee, f     .25 

"  salt,  about  1  quart, .10 

August,  " '       "  use  of  stock-pasture, 4.75 

"  "  meal  loaned,  and  flour, 50 

Dec.,       "        "  judgment  in  favor  of  J.C.Terry  v.  Pike,  3.55 

1852.     "  one  axle-tree, 1.00 

"        "  driving  cart  one  day, 1.00 

"  well-rope, 1.92 

"        "  witness-ticket  in  case  of  State  v.  Pike,  1.70 

$17.42 

"  Plaintiff  then  offered  himself  as  a  witness,  and  swore  to 
the  account,  and  that  it  had  not  been  paid.  On  cross-exam- 
ination, he  stated,  that  the  item  for  cash  loaned  was  not  lent 
to  the  defendant  in  person,  but  to  one  William  Elkins,  who 
was  defendant's  step-son  ;  that  defendant  was  not  present 
when  it  was  lent,  nor  had  he  requested  him  to  lend  it ;  also, 
that  the  use  of  the  stock-pasture  was  obtained  by  a  contract 
between  plaintiff  and  said  Elkins,  defendant  not  being  present, 
and  having  nothing  to  do  in  the  making  of  said  contract,  and 
having  never  spoken  to  him  about  it;  that  he  had  never 
agreed  with  defendant  to  let  him  put  his  stock  in  said  pasture, 
but  that  he  had  seen  defendant's  stock  in  said  pasture,  and 
did  not  know  whether  defendant  had  seen  them  or  not ;  that 
the  gap  of  said  pasture  was  sometimes  up,  and  sometimes 
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down  ;  that  said  Elkins  was  living  in  defendant's  family,  and 
working  for  him,  and  was  under  age.  He  further  stated,  on 
cross-examination,  that  defendant  was  not  present  when  the 
axle-tree  charged  in  the  account  was  made,  nor  when  the 
day's  driving  was  done  ;  that  said  Elkins  was  moving  him 
(plaintiff),  and  during  the  day's  journey  the  axle-tree  of  the 
cart  broke,  and  he  put  in  one  ;  that  he  did  said  driving  on 
that  day  ;  also,  that  he  had  lost  the  witness-certificate  charged 
in  the  account,  but  that  it  was  in  a  case  of  the  State  against 
defendant,  and  he  (plaintiff)  was  a  witness  for  the  State  ; 
also,  that  the  well-rope  charged  belonged  to  one  Voten,  from 
whom  he  borrowed  it,  and  lent  it  to  defendant ;  that  it  was 
not  returned,  and  he  bought  another,  at  $1.92,  and  gave  it  to 
said  Voten. 

"  Defendant  was  then  sworn  as  a  witness,  and  stated,  that 
the  account  was^not  just,  and  that  he  was  not  indebted  to 
plaintiff  ;  that  he  did  not  move  plaintiff,  did  not  undertake 
to  do  it,  and  did  not  have  it  done  ;  that  the  oxen  and  cart 
belonged  to  said  Elkins,  and,  if  Elkins  moved  plaintiff,  it  was 
without  defendant's  knowledge,  and  he  had  nothing  whatever 
to  do  with  it,  and  was  absent  from  home  at  the  time  ;  also, 
that  if  any  contract  was  made  with  plaintiff  for  the  use  of  his 
stock-pasture,  it  was  done  without  his  (defendant's)  knowl- 
edge, consent,  or  ratification,  and  if  his  stock  were  in  it,  it 
was  without  his  knowledge  ;  also,  that  he  sent  the  money  to 
pay  for  the  potatoes,  with  which  he  was  charged,  by  said 
Elkins,  and  believed  it  was  paid.  Defendant  then  introduced 
plaintiff's  admission,  made  for  the  purpose  of  a  trial,  viz., 
that  one  Ogletree,  a  justice  of  the  peace,  if  present  with  his 
docket,  would  prove  that,  in  a  suit  instituted  before  him,  by 
plaintiff  against  defendant,  defendant  obtained  judgment,  in 
February,  1853,  before  this  suit  was  brought,  for  $4.18^  ;  and 
that  said  judgment  was  in  full  force.  He  further  offered  in 
evidence  plaintiff's  admission,  made  for  the  purpose  of  a  trial, 
that  said  Elkins,  if  present,  would  swear  that  he  had  paid  for 
said  potato-seed,  and  that  he  had  worked  for  plaintiff  ;  and 
that,  on  settlement  for  his  services,  by  arrangement  made 
with  defendant,  Elkins  agreed  for  plaintiff  to  retain  the 
amount  of  the  witness-ticket,  and  it  was  done.  Defendant 
introduced  one  Elliott,  who  testified,  that  he  had  bought  said 
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judgment  from  Terry,  on  condition  that  fte  could  use  it  in 
this  suit. 

"  Plaintiff  then  introduced  said  Terry  as  a  witness,  who 
testified,  that  defendant  admitted  to  him  the  getting  of  the 
fodder  and  potatoes  sued  for  ;  that  he  (Terry)  had  transferred 
said  judgment  to  plaintiff,  before  the  commencement  of  this 
suit,  upon  condition  that  plaintiff  was  to  pay  for  it  if  he  could 
make  anything  out  of  it.  He  also  introduced  James  Fike, 
who  testified,  that,  at  the  instance  of  plaintiff,  he  was  in 
company  on  the  day  plaintiff  moved,  and  assisted  in  moving 
him  ;  that  he  made  the  axle-tree  charged  for ;  that  it  was 
nothing  but  a  pine  pole,  sharpened,  and  stuck  in  the  wheels, 
and  was  worth  nothing  ;  that  the  oxen  and  cart  were  got  at 
defendant's  house,  and  a  step-daughter  was  driving  ;  that 
witness  drove  the  cart ;  that  defendant  was  not  at  home 
when  plaintiff  was  moved,  and  was  not  present  at  any  time 
when  the  moving  was  being  done.  Plaintiff  also  introduced 
Mr.  Voten,  who  swore,  that  he  lent  plaintiff  a  well-rope,  and 
did  not  see  it  again  for  some  time  ;  that  it  was  then  so 
damaged  he  would  not  receive  it,  and  plaintiff  gave  him 
another  ;  that  the  rope  was  not  worth  more  than  75  or  80 
cents  when  new.  He  also  introduced  the  record  of  the  State 
against  said  defendant,  in  which  plaintiff  was  a  witness, 
and  defendant  was  convicted.  He  also  introduced  several 
witnesses,  who  testified,  that  they  were  acquainted  with 
defendant's  general  character  for  truth  and  veracity  in  his 
neighborhood  ;  that  his  said  character  was  bad,  and  from  it 
they  would  not  believe  him  on  oath.  He  also  introduced  the 
justice's  docket,  showing  said  judgment  against  defendant  in 
favor  of  Terry,  which  was  transferred  thus  :  '  This  judgment 
is  subject  to  Jasper  Bright's  order.'  Defendant  also  intro- 
duced a  transcript  of  the  judgment  in  his  favor,  against  said 
plaintiff,  for  $4.18|. 

"  This  was  all  the  evidence  in  the  cause  ;  and  thereupon 
the  court  rendered  jndgment  against  the  defendant,  for  $3.49, 
and  the  defendant  excepted."  The  rendition  of  this  judgment 
is  now  assigned  as  error. 

J.  J.  WOODWARD,  ALEX.  WHITE,  and  D.  W.  BAINE,  for 
appellant.  MORGAN  &  MARTIN,  contra. 
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RICE,  C.  J. — This  is  an  action  ex  contractu,  brought 
originally  before  a  justice,  to  recover  on  an  account  under 
twenty  dollars.— Code,  §§  2765,  2766.  There  can  be  no 
recovery  in  it,  except  upon  a  contract  or  promise,  express  or 
implied.  It  cannot  be  treated  a$  an  action  to  recover 
damages  for  torts  or  trespasses.  The  doctrine  of  waiving  a 
tort  and  bringing  assumpsit,  has  no  application  to  the  facts 
of  this  case  ;  as  that  doctrine  is  confined  to  cases,  where  the 
wrong-doer  has  disposed  of  the  plaintiff's  property,  and  has 
received  either  money,  or  some  other  thing  as  money  ;  and 
does  not  extend  to  cases  of  mere  conversion,  or  detention  of 
the  plaintiff's  property,  without  any  sale  of  it. — Crow 
v.  Boyd>  17  Ala.  R.  51. 

2.  The   action  being  brought   against  a  step-father,   no 
recovery  can  be  had  for  money  lent  to  his  step-son,  in  the 
absence,  and  without  the  request  or  promise  of  the  step-father; 
nor  upon  proof  merely  of  a  contract  of  the  step-son  with  the 
plaintiff,  in  the  making  of  which  the  step-father  did  not  have 
"  anything  to  do,"  for  the  use  of  a  stock-pasture  ;  nor  upon 
proof  merely  that  the  defendant's  stock  went  into  and  used 
the  plaintiff's  stock-pasture,  without  proof  of  any  express 
contract  or  promise  on  the  part  of  defendant  to  pay  therefor, 
or  of  any  facts  from  which  the  law  would  imply  a  promise  on 
his  part  to  pay  therefor. 

3.  The  transfer  by   Terry   of  his  judgment  against   the 
defendant,  to  the  plaintiff,  "  upon  condition  that  plaintiff  was 
to  pay  him  for  it,  if  he  could  make  anything  out  of  it,"  did 
not  invest  the  plaintiff  with  such  property  in  that  judgment 
as  entitled  him  to  recover  on  it  in  this  action. — Adams  v. 
McGrew,  2  Ala.  Rep.  675.     That  transfer  does  not  constitute 
him  "the  party  really  interested"  in  that  judgment :  if  he 
cannot  make  anything   out  of  it,   he  is  not  to  pay  Terry 
anything  for  it ;  if  he  makes  anything  out  of  it,  he  is  to  pay 
Terry.      Terry   is    "  the   party  really   interested"  in   that 
judgment,  and  the  plaintiff  in  this  suit  cannot  be  permitted  to 
recover  for  Terry's  use. — Code,  §  2765. 

Applying  the  principles  above  laid  down  to  the  evidence 
in  this  case,  we  must  disallow  the  following  items  of  plaintiff's 
account,  to-wit :  for  the  cash  lent  to  defendant's  step-son,  for 
the  use  of  stock-pasture,  for  the  judgment  in  favor  of  Terry, 
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for  the  axle-tree,  for  driving  cart,  and  for  the  well-rope.  The 
item  for  potatoes  must  be  disallowed,  because  the  proof  shows 
that  the  potatoes  were  paid  for  ;.  and  for  the  same  reason,  the 
witness-ticket  in  the  State  case  must  be  disallowed, — even  if 
it  were  conceded  that  a  witness  for  the  State,  in  a  criminal 
prosecution,  could  enforce  his  certificate  against  the  defend- 
ant, in  such  an  action  as  the  present. 

The  four  other  items  in  plaintiff's  account,  amounting  in 
the  aggregate  to  $1.60,  must  be  allowed  to  him  ;  but  the 
judgment  for  $4.18|  rendered  by  a  justice  on  the  1st  Saturday 
in  February,  1853,  in  favor  of  the  defendant  against  the 
plaintiff,  must  be  allowed  to  the  defendant.  Upon  the  whole, 
computing  interest,  we  find  that  the  plaintiff  is  indebted  to 
the  defendant  in  the  sum  of  $3.24  ;  and  for  that  amount 
judgment  must  be  here  entered  for  the  defendant  against  the 
plaintiff. 

4.  As  the  case  is  one  ex  contractu,  and  for  less  than  twenty 
dollars,  and  not  one  in  which  either  party  is  entitled  to  a 
trial  by  jury  in  the  circuit  court ;  and  as  all  the  evidence  is 
set  forth  in  the  bill  of  exceptions,  we  shall  exercise  the 
authority  conferred  on  us  by  section  3034  of  the  Code,  and 
reverse  the  judgment  of  the  court  below,  and  render  the 
proper  judgment.  A  judgment  must  be  here  entered  revers- 
ing the  judgment  below,  and  in  favor  of  appellant,  for  $3.24, 
and  the  costs  of  this  court  and  of  the  court  below. 


CROTHERS,  ADM'R,  &c.,  vs.  LEE  ET  AL. 

[BILL  IN  EQUITY  AGAINST  ATTORNEY,  AS  TRUSTEE,  FOR  NEGLIGENCE,  ACCOUNT,  *c.] 

1.  Variance  between  allegations  and  proof. — Where  the  bill  alleges  that  complain- 
ant's debtor  placed  certain  claims  in  defendant's  hands,  as  trustee,  to  collect 
and  apply  the  proceeds  to  the  payment  of  complainant's  debt,  which  was 
then  in  his  hands  for  collection  ;  while  the  proof  shows  that  complainant 
received  the  claims  as  a  payment, pro  tanto,  of  his  debt,  and  placed  them  for 
collection  in  the  hands  of  defendant  as  an  attorney-at-law,  the  variance 
between  the  allegations  and  proof  is  fatal.  So,  also,  if  the  bill  alleges  that 
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the  debtor  placed  the  claims  in  defendant's  hands,  as  trustee,  for  the  benefit 
of  complainant,  while  the  proof  shows  that  they  were  so  placed  in  his  hands 
for  the  benefit  of  all  the  debtor's  creditors,  the  variance  is  fatal. 

2.  Jurisdiction  of  equity  in  cases  of  account  where  remedy  at  law  is  adequate. — A  bill 
for  an  account  against  an  attorney-at-law,  charging  him  with  negligence 
and  a  failure  to  pay,  is  without   equity,  when  there  is  no  complexity  or 
difficulty  in  the  account. 

3.  Jurisdiction  in  cases  of  discovery. — A  bill  cannot  be  maintained  on  the  ground 
of  discovery  alone,  unless  it  alleges  that  the  complainant  cannot  prove  the 
facts  without  the  defendant's  answer. 

ERROR  to  the  Chancery  Court  of  Perry. 
Heard  before  the  Hon.  W.  W.  MASON. 

THIS  bill  was  filed  by  the  plaintiff  in  error,  as  the  admin- 
istrator of  Jack  F.  Ross,  deceased,  against  Columbus  W. 
Lee  and  Silas  M.  Ivey  ;  seeking  to  hold  Lee  accountable,  as 
trustee  and  attorney-at-law,  for  certain  claims  alleged  to  have 
been  placed  in  his  hands  by  said  Ivey,  to  collect  and  pay  over 
the  proceeds  to  said  Ross,  in  payment  of  a  debt  owing  to  him 
by  Ivey  &  Goodwin,  of  which  firm  said  Ivey  was  a  partner. 
The  material  facts  of  the  case  appear  in  the  opinion  of  the 
court.  The  chancellor  dismissed  the  bill,  on  final  hearing,  on 
the  ground  that  the  proof  did  not  sustain  the  allegations  ; 
and  his  decree  is  now  assigned  as  error. 

I.  W.  G-ARROTT,  for  the  appellant,  cited  the  following,  cases: 

1.  As  to  the  alleged  variance  between  the  allegations  and 
proof,  Chapman  v.  Hamilton,  19  Ala.  121  ;  Gilchristv.  Gil- 
mcr,  9  Ala.  985 ;  Eldridge  v.  Turner,  11  Ala.  1050. 

2.  That  Lee  was  accountable  as  a  trustee,  Hill  on  Trustees, 
pp.  55-6. 

3.  That   the  bill   was   maintainable  for  an  account  and 
discovery,  Story's  Equity,  vol.  1,  §§  442-3. 

WM.  M.  BYRD,  contra,  cited  Bryan  <fe  McPhail  v.  Cowart, 
21  Ala.  92  ;  Paulling  v.  Lee  and  Ivey,  20  Ala.  770  ;  Crabb's 
Adm'r  v.  Thomas,  25  Ala.  212  ;  Evans  v.  Battle,  19  Ala. 
398  ;  Skinner  v.  Barney,  19  Ala.  698  ;  McKinley  v.  Irvine, 
13  Ala.  693  ;  Standifer  v.  McWhorter,  1  Stew.  532  ;  Bibb 
v.  McKinley,  9  Porter,  636  ;  Herring  v.  McEldery ,*5  Porter, 
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161  :  Story's  Equity  Pleadings,  §  257  ;  4  Kent,  305 ;  Hill 
on  Trustees,  59, 161. 

WALKER,  J. — The  bill  in  this  case,  which  was  dismissed 
by  the  chancellor,  seeks  relief  against  Lee  only.  The  alle- 
gation upon  which  the  case  of  the  complainant  is  based,  is, 
that  one  Ivey,  of  the  partnership  of  Ivey  &  Goodwin,  being 
indebted  to  Jack  F.  Ross,  the  complainant's  intestate,  placed 
in  the  hands  of  Lee  claims  upon  their  debtors,  in  trust  to 
collect  the  same  ancf  pay  over  the  money  to  Ross,  on  his  debt 
against  Ivey  &  Goodwin,  which  Lee,  as  an  attorney,  then  had 
for  collection.  Lee  is  also  charged  with  neglecting  the 
collection  of  those  claims  ;  with  an  appropriation  of  money, 
when  collected,  to  his  own  use,  and  with  a  failure  to  account. 
The  answer  of  Lee  denies  the  allegations  of  the  bill,  as  to 
the  placing  by  Ivey  of  the  claims  of  Ivey  &  Goodwin  in  his 
hands,  to  be  collected  and  appropriated  to  the  benefit  of  Ross; 
and  avers  that  the  claims  of  Ivey  &  Goodwin  were  received 
by  the  complainant's  intestate,  through  his  agent,  as  a 
payment,  pro  tanto,  of  his  debt  on  Ivey  &  Goodwin,  and  were 
then  placed  by  the  said  agent  for  the  complainant's  intestate 
in  his  hands,  as  an  attorney,  for  collection. 

There  is  proof,  adduced  by  the  complainant,  which  conduces 
to  show  that  Ivey  fy  Goodwin  placed  all  their  claims  in  the 
hands  of  Lee,  to  pay  their  creditors  generally.  There  is  also 
proof,  by  two  witnesses,  sustaining  the  answer  of  Lee,  as 
above  set  forth,  with  distinctness  and  clearness.  The  credi- 
bility of  one  of  those  witnesses  is  assailed;  with  what  success, 
it  is  unnecessary  to  inquire.  There  is  no  attempt  to  impeach 
the  other  witness,  who  was  the  clerk  of  Ivey  &  Goodwin. 
There  is  no  proof,  sustaining  the  assertion,  that  the  claims  of 
Ivey  &  Goodwin  were  placed  in  the  hands  of  Lee,  as  trustee, 
to  collect  and  pay  over  for  the  benefit  of  Ross. 

The  case  which  the  complainant's  proof  conduced  to  make, 
and  the  case  made  by  the  answer,  are  materially  different 
from  that  made  by  the  bill ;  and  the  relief,  either  under  the 
case  made  by  the  complainant's  proof,  or  under  the  case  made 
by  the  answer,  would  be  materially  different  from  the  relief 
under  the  case  made  by  the  bill. 

If  the  claims  of  Ivey  &  Goodwin  were  by  them  all  placed 
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in  the  hands  of  Lee,  to  be  collected  for  the  benefit  of  their 
creditors  generally,  the  other  creditors  besides  the  complain- 
ant would  be  necessary  parties  to  the  bill,  and  would  be 
entitled  to  share  in  the  sum  with  which  Lee  might  be  charged. 
If  the  claims  were  first  received  by  complainant's  intestate, 
as  a  payment,  pro  tanto,  on  his  debt  against  Ivey  &  Goodwin, 
and  then  placed  by  him  in  the  hands  of  Lee,  as  an  attorney, 
for  collection,  Lee  would  be  responsible  as  an  attorney,  and 
not  as  a  mere  trustee,  in  which  capacity  the  bill  seeks  to 
charge  him. 

If  the  claims  of  Ivey  &  Goodwin  were  delivered  by  them 
to  Lee.  as  a  trustee,  to  collect  and  pay  over  on  the  debt  of 
Ross  against  them,  the  recovery  of  complainant  against  Lee 
would  be  limited  by  the  amount  of  the  debt  on  Ivey  & 
Goodwin,  which  might  remain  unpaid;  and  Lee  could  defend 
on  the  ground  that  the  debt  on  Ivey  &  Goodwin  was 
discharged,  and  that,  as  the  trust  was  designed  to  secure  the 
payment  of  a  debt,  he  was  accountable  only  to  them  after  the 
debt  was  discharged.  On  the  other  hand,  if  Lee  simply 
received  those  claims,  as  an  attorney,  for  collection,  from  the 
complainant's  intestate,  after  their  unconditional  transfer  to 
him,  there  is  an  accountability  to  complainant  alone,  in  which 
Ivey  &  Goodwin  would  not  be  concerned.  Under  the  bill. 
Lee  would  be  a  trustee  for  the  benefit  of  Ross,  and  attorney  - 
at-law  for  Ivey  <fe  Goodwin  ;  under  the  answer,  he  is  simply 
attorney-at-law  for  Ross. 

We  conclude,  that  the  case  made  by  the  bill  is  sustained 
neither  by  the  proof,  nor  by  the  answer  ;  that  relief  adapted 
to  the  proof  or  answer  would  be  altogether  different  from 
that  adapted  to  the  bill  ;  and  that,  therefore,  the  bill  was 
properly  dismissed,  so  far  as  the  claims  of  Ivey  &  Goodwin 
against  their  debtors  are  concerned. — Barnes  v.  Williams, 
28  Ala.  ;  27  Ala.  42  ;  ib.  542  ;  13  Ala.  681  ;  20  Ala.  754  ; 
22  ib.  106  ;  22  ib.  132  ;  27  ib.  191. 

2.  So  far  as  the  bill  seeks  an  account  against  Lee,  as  an 
attorney,  charged  with  the  collection  of  the  debts  of  com- 
plainant's intestate  on  Ivey  &  Goodwin,  it  does  not  contain 
equity.  The  complainant's  remedy  for  an  account  against 
his  attorney  is  at  law  ;  because  there  is  no  complexity  in  the 
accounts  between  the  parties,  except  as  to  the  claims  received 
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from  Ivey  &  Goodwin  ;  and  as'  to  them,  we  have  already 
decided,  that  the  complainant  is  entitled  to  no  relief,  in  the 
present  state  of  the  pleadings.  The  account  consists  of  a 
single  item  on  one  side,  to  which  the  defendant  may  have 
offsets  or  credits.  Aside  from  the  claims  received  from  Ivey 
&  Goodwin',  this  is  a  suit  in  chancery  by  a  client,  against  his 
attorney,  for  negligence  and  a  failure  to  pay,  when  there  is 
no  complexity  or  difficulty  in  the  account.  Such  a  Buit 
cannot  be  maintained,  consistently  with  the  previous  decisions 
of  this  court. — Kirkman  v.  Vanlier.  7  Ala.  224  ;  Paulliug 
v.  Lee  &  Ivey,  20  Ala.  768  ;  Knotts  v.  Tarver,  8  Ala.  736  ; 
Halsted  v.  Rabb,  8  Porter,  63;  Russell  v.  Little,  28  Ala.  160. 

3.  The  jurisdiction  of  the  chancery  court  to  grant  relief, 
cannot  be  maintained  upon  the  ground  of  discovery  alone, 
unless  it  is  averred  in  tire  bill  that  the  complainant  is  unable 
to  prove  the  facts  without  the  answer  of  the  defendant.^— 
Perrine  v.  Carlisle,  19  Ala.  690.  The  bill  in  this  case  does 
not  contain  such  an  averment,  and  is,  therefore,  not  maintain- 
able upon  the  ground  of  discovery  alone. 

The  decree  of  the  chancellor  is  correct,  and  is,  therefore, 
affirmed,  at  the  costs  of  the  plaintiff  in  error. 


GAGER  vs.  DOE,  EX  DEM.  GORDON. 

[B.JECTMKNT — JVRISDICTIOX — WAIVEU — EXCEPTION — VERDICT  AND  JUDGMENT.] 

1.  Jurisdiction  by  consent. — In-a  real  action,  the  circuit  court  of  the  county  in 
which  the  lands  lie  has  jurisdiction  of  the  subject-matter;  and  it  is  compe- 
tent for  the  parties,  after  a  change  of  venue  has  been  ordered,  to  come  into 
court  by  consent,  have  the  order  rescinded,  and  give  the  court  jurisdiction 
of  their  persons. 

2.  Waiver  of  irregularity  in  change  of  venue. — Where  an  order  for  a  change  ol 
venue  is,  by  consent  of  parties,  rescinded  by  tbe  court  at  a  subsequent 
term,  and  the  cause  reinstated  on  the  docket,  a  motion  to  strike  the  case 
from  the  docket,  made  after  the  lapse  of  several  years,  may  be  overruled. 

3.  Exception  how  reserved. — Where    the    bill    of    exceptions  stated,  that  the 
plaintiff' offered  in  evidence  a  certain  deed,  "to  the  introduction  of  which 
defendant  objected;  and  the  court  overruled  the  objection,  and  permitted 
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it  to  be  read  to  the  jury,  against  the  objection  of  the  defendant,"— held,  that 
no  exception  or  objection  was  reserved  to  the  ruling  of  the  court. 
4.  Verdict  and  judgment. — The  jury  having  found  a  verdict  for  the  plaintiff, 
assessing  the  value  of  the  improvements  and  rents,  their  failure  to  assess 
also  the  value  of  the  land  is  not  available  to  the  defendant  on  error, 
when  the  record  shows  that,  before  the  rendition  ot  judgment  on  the  ver- 
dict, the  plaintiff  paid  into  court  the  damages  assessed  in  favor  of  the 
defendant. 

# 

APPEA.L  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  ANDEEW  B.  MOORE. 

This  action  was  brought  by  Archibald  W.  Gordon  against 
William  D.  Gager,  to  recover  a  city  lot  in  Mobile  ;  and  was 
commenced  in  November,  1850.  The  defendant  appeared, 
entered  into  the  usual  consent  rule,  pleaded  not  guilty,  and 
suggested  three  years  adverse  possession  and  valuable  im- 
provements. At  the  May  term,  1851,  on  the  application  of 
the  defendant,  a  change  of  venue  was  granted  to  Washington 
county,  and  it  was  ordered  that  the  papers  be  transferred  to 
the  circuit  court  of  that  county.  At  the  October  term,  1851, 
of  the  circuit  court  of  Washington,  it  was  ordered  that  the 
cause  "be  transferred  back  to  Mobile  county";  and  at  the 
November  term,  1851,  of  the  circuit  court  of  Mobile,  it  was 
"ordered  by  the  court,  by  consent  of  both  parties,  that  the 
order  for  a  change  of  venue,  made  in  this  case  at  the  last 
term  of  this  court,  be  rescinded,  and  the  cause  continued." 
After  this  the  cause  was  regularly  continued,  from  term  to 
term,  by  both  parties,  until  April,  1855;  when  the  defendant 
moved  the  court  to  strike  it  from  the  docket,  on  account  of 
the  change  of  venue  to  Washington,  and  the  court  overruled 
his  motion. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  "the 
plaintiff  offered  in  evidence,  to  sustain  his  title,  a  deed  made 
by  John  and  Celeste  Graves  to  Damner  &  Williams,  to  the 
introduction  of  which  the  defendant  objected;  and  the  court 
overruled  the  objection,  and  permitted  it  to  be  read  to  the 
jury,  against  the  objection  of  the  defendant." 

The  jury  returned  a  verdict  in  these  words:  "We,  the  jury, 
find  the  defendant  guilty  of  the  trespass  as  the  plaintiff  has 
complained  against  him  :  and  we  assess  the  value  of  the 
improvements  on  the  premises  at  $3,000,  and  the  value  of  the 
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rents  at  $2,854  20,— balance  in  favor  of  defendant  $145,80." 
The  judgment  entry,  after  reciting  the  verdict,  states,  "and 
thereupon  the  plaintiff  paid  into  court  said  sura  of  $145,80, 
the  damages  assessed  in  favor  of  the  defendant."  The 
defendant  moved  in  arrest  of  judgment,  because  the  jury  did 
not  by  their  verdict  assess  the  value  of  the  land;  but  the 
court  overruled  the  motion,  and  rendered  judgment  for  the 
plaintiff;  and  the  defendant  excepted. 

The  errors  now  assigned  are:  1st,  the  overruling  of  the 
motion  to  strike  the  cause  from  the  docket;  2d,  the  admission 
of  the  deed  in  evidence;  3d,  the  overruling  of  the  motion  in 
arrest  of  judgment;  4th,  that  there  was  no  legal  writ,  sum- 
mons, or  declaration;  and,  5th,  that  the  court  had  no  jurisdic- 
tion to  render  judgment  in  the  cause. 

WILLIAM  BOYLES,  JOHN  T.  TAYLOR,  and  ROBERT  H.  SMITH, 
for  the  appellant. — 1.  The  court  should  have  sustained  the 
motion  to  strike  the  case  from  the  docket.  The  statutory 
power  to  change  the  venue  is  restricted  to  a  single  change. 
The  power-thus  conferred  on  the  circuit  judges  is  a  special 
power,  having  no  reference  to  their  general  jurisdiction.  The 
circuit  court  of  Washington  had  no  original  jurisdiction  of 
the  cause,  the  subject-matter  being  local;  and  its  order,  trans- 
ferring the  cause  again  to  Mobile,  was  an  absolute  nullity  on 
its  face.  In  such  case,  consent  of  parties  cannot  confer  juris- 
diction. The  change  of  venue  to  Washington  county  ousted 
the  jurisdiction  of  the  circuit  court  of  Mobile,  and  there  was 
henceforth  no  such  cause  in  that  court. — 2  Yerger,  443; 
4  Yerger,  579;  2  Gilman,  578;  1  Swan,  194. 

2.  The  deed  of  Graves  and  wife,  which  purported  to  have 
been  made  by  them  as  administrator  and  administratrix  of 
Simon  Favre,  should  have  been  excluded  from  the  jury. — 
21  Ala.  277;  4  Ala.  079;   10  Ala.  811;  6   Conn.  258,387: 
1  Sm.  &  Mar.  Ch.  495;  4  Sandf.  S.  C.  R.  374. 

3.  The  verdict  of  the  jury  is  a  nullity,  and  no  judgment 
could  properly  be  rendered  on  it. — 4  Howard,  131 :  2  Wheaton, 
221;  7  Halsted,  352;  Code,  §  2202. 

GEORGE  N.  STEWART  and  E.  S.  DARGAN,  contra. — 1.  The 
circuit  court  of  Mobile  had  original  jurisdiction  of  the  cause. 
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If  there  was  any  irregularity  in  the  change  of  venue,  it  was 
waived  by  the  consent  and  acquiescence  of  the  par  ties. 

2.  The  record  does  not  affirmatively  show  error  in  the 
admission  of  the  deed  from  Graves  and  his  wife. 

3.  The  failure  of  the  jury  to  assess  the  value  of  the  land 
is,  at  most,  error  without  injury.     The  value  of  the  land  is 
only  necessary  to  be  known,  in  case  the  plaintiff  refuses  to 
pay  the  assessed  value  of  the  improvements.    But  the  record 
shows  that  the  plaintiff,  before  the  rendition  of  the  judgment 
in  his  favor,  elected  to  pay  the  assessed  value  of  the  improve- 
ments; and  therefore  the  defendant's  right  to  pay  the  value 
of  the  land  never  could  arise. 

STONE,  J. — 1.  It  may  be  conceded  that,  by  the  change  of 
venue,  the  circuit  court  of  Mobile  county  parted  with  juris- 
diction over  this  case.  Whether  the  circuit  court  of  Wash- 
ington county  had  power,  by  the  consent  of  the  parties,  to 
re-transfer  the  case  to  Mobile,  we  need  not  now  decide.  The 
lands  sued  for  lie  in  Mobile  county,  and  the  circuit  court  of 
that  county  has  jurisdiction  over  the  subject-matter.  It  was 
competent  for  the  parties,  by  consent,  to  waive  process,  come 
into  court,  and  thus  give  jurisdiction  over  their  persons. 
Thompson  v.  Lea,  28  Ala.  453. 

2.  In  the  case  of  Byrdv.  McDaniel,  26  Ala.  582,  the  chan- 
cellor had  dismissed  the  bill,  and  the  case  was  out  of  court — 
finally  disposed  of.  At  a  subsequent  term,  when  he  had  no 
authority  whatever  over  the  case,  he  made  an  order  reinstat- 
ing it  upon  the  docket,  against  the  objection  of  defendant. 
The  identical  papers  which  composed  the  file  of  the  dismissed 
case,  were  the  papers  of  the  case  thus  reinstated.  This  court 
said,  that  the  defendant  might  have  treated  the  entire  pro- 
ceeding as  coram  nonjudice;  but,  because  he  "engaged  in  the 
defense,  by  crossing  interrogatories,  entering  into  consent, 
objecting  to  proof  as  illegal,  £c.,"  it  was  considered  that  he 
had  waived  the  objection,  and  the  case  was  again  in  court. 
That  case  was  much  stronger  for  the  appellee,  than  this. 
Here,  the  record  shows  that  the  order  for  change  of  venue 
was,  by  the  consent  of  the  parties,  rescinded  by  the  circuit 
court  of  Mobile  county,  and  the  case  reinstated  on  the  docket, 
at  the  fall  term  of  that  court,  1851.  The  case  wa^  then  reg- 
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ularly  continued  on  the  docket,  until  spring  term,  1855,  when 
for  the  first  time  motion  was  made  to  strike  the  case  from  the 
docket.  The  court  rightfully  overruled  the  motion. — Hair 
v.  Moody,  9  Ala.  399;Lampley  v.  Beavers,  25  Ala.  534;  Rose 
v.  Thompson,  17  Ala.  628;  Vaughan  v.  Robinson,  22  Ala. 
519. 

3.  The  question  of  the  admission  of  the  deed  from  Graves 
and  wife  to  Damner  &  Williams,  is  not  so  presented  that  we 
can  review  it  in  this  court.     The  language  of  the  bill   of 
exceptions  is,  "Plaintiff  offered  in  evidence,  to  sustain  his  title, 
a  deed  from  John  and  Celeste  Graves  to  Damner  &  Williams, 
to  the  introduction  of  which  defendant  objected;  and  the  court 
overruled  the  objection,  and  permitted  it  to  be  read  to  the 
jury,  against  the  objection  of  defendant."    This  we  under- 
stand to  be  an  objection  to  the  offer  of  the  plaintiff",  and  not  to 
the  action  of  the  court  on  that  offer.     To  raise  the  question  in 
this  court,  the  defendant  should  have  gone  further,  and  except- 
ed  or  objected  to  the  action  which  the  court  took   on  the 
plaintiff's  offer  or  motion. — Sackett  v.  McCord,  23  Ala.  851: 
Chamberlain  v.  Masterson,  at  the  present  term. 

4.  It  is  not  necessary  that  we  should  decide  whether  the 
jury  found  the  suggestion  of  three  years  adverse  possession 
in  favor  of  defendant.     They  do  not  respond  directly  to  that 
inquiry,  but  proceed  to  assess  the  value  of  the  improvements, 
and  the  rents.     If  the  verdict  be  held  an  implied  affirmation 
of  the  truth  of  the  suggestion,  then  it  was  the  duty  of  the 
jury  to  assess  the  value  of  the  lands.     This  error,  however, 
was  rendered  harmless,  by  the  payment  of  the  assessed  value 
of  the  improvements  made  by  the  plaintiff  before  judgment 
was  rendered  on  the  verdict.    This  rendered  it  impossible 
that  the  contingency  ever  can  happen,  on  which  the  defendant 
will  have  the  right  to  pay  the  assessed  value  of  the  land,  and. 
in  that  way,  acquire  the  title  to  it.     If  this  was  error,  it  was 
without  injury.— Gilmer  v.  City  Council,  26  Ala.  665. 

The  judgment  of  the  circuit  court  is  affirmed. 
'23 
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ATWOOD'S  ADM'R  vs.  WRIGHT  ET  AL. 

[ACTION  ON  NOTE  GIVEN  FOR  PURCHASE  MONEY  OF  SLAVE  AT  PUBLIC  SALE  BY 
ADMINISTRATOR — COMPETENCY  OF  WITNESS — MISREPRESENTATIONS  BY  AUCTIONEER.] 

1.  Competency  of  surety  as  untness  for  principal. — la  an  action  against  the  princi- 
pal, on  a  promissory  note  executed  by  him,  in  this  State,  jointly  with  several 
sureties,  a  surety  who  is  not  sued  is  a  competent  witness  for  him. 

2.  Fraud,  when  good  defense  to  note. — The  maker  of  a  promissory  note,  given  for 
the  purchase  money  of  a  slave,  at  a  public  sale  made  by  an  administrator 
under  an  order  of  court,  may  set  up  fraud  in  the  sale  as  a  defense  to  the  note. 

3.  Fraud  of  agent  affects  principal. — The  fraud  of  the  auctioneer  by  whom  the 
gale  was  made,  although  he  was  not  authorized  by  the  administrator  to 
make  the  fraudulent  representation,  is  a  good  defense  to  a  suit  on  the  note 
for  the  purchase  money. 

4.  When  misrepresentations  amount  to    fraud. — Representations  of   soundness, 
recklessly  made  by  the  auctioneer  for  the  purpose  of  inducing  the  purchaser 
to  buy,  may  amount  to  fraud,  although  the  auctioneer  did  not  know  at  the 
time  that  they  were  false ;  and  if  the  purchaser  buys  on  the  faith  of  such 
representations,  the  fact  that  the  administrator  gave  public  notice,  before 
the  commencement  of  the  sale,  "  that  no  warranty  of  soundness  would  be 
made,  and  that  every  purchaser  must  judge  for  himself,"  does  not  avoid  the 
defense  of  fraud. 

*.  •,  -•  •  "^      •> 

APPEAL  from  the  Circuit  Court  of  Wilcox. 
Tried  before  the  Hon.  NAT.  COOK. 

•  "*"    l"  J*  "     .•••  •  *^f-.  '•'  Xv " 

THIS  action  was  brought  by  F.  K.  Beck,  as  administrator 
of  Henry  S.  Atwood,  deceased,  and  was  founded  on  the 
defendants'  promissory  note  for  $575.  The  defendants  plead- 
ed, 1st,  "  that  they  do  not  owe  the  debt  or  demand  for  the 
recovery  of  which  this  suit  is  brought";  and,  2d,  "  that  said 
note  was  given  for  the  purchase  money  of  a  slave,  named 
Mary  Ann,  sold  by  the  plaintiff  and  his  co-administrator, 
C.  C.  Sellers,  deceased,  at  the  sale  of  the  property  of 
plaintiff's  intestate,  to  the  defendant  Virgil  W.  Wright  ; 
which  said  slave  was  represented  at  the  sale,  by  the  auction- 
eer, to  be  sound,  when  in  fact  she  was  at  that  time  unsound, 
and  was  so  known  to  be  by  the  auctioneer  and  said  Sellers." 
The  plaintiff  demurred  to  the  second  plea,  but  the  record 
nowhere  shows  that  the  court  acted  on  the  demurrer. 
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On  the  trial,  as  appears  from  the  bill  of  exceptions,  after 
the  plaintiff  had  read  the  note  in  evidence,  "  the  defendants 
offered  as  a  witness  one  Jonathan  Hazle,  who  testified,  (said 
note  having  been  given  for  a  negro  woman, named  Mary  Ann, 
at  a  judicial  sale  of  the  personal  property  of  said  Atwood, 
by  his  administrators,  under  an  order  of  the  probate  court,) 
that  one  Duncan  Patterson,  as  auctioneer,  being  employed  by 
plaintiff,  sold  said  slave,  and  said  Virgil  Wright  bid  her  off, 
at  the  amount  of  said  note  ;  that  while  said  auctioneer  was 
crying  her.  said  slave  spoke,  and  said, 'that  she  was  diseased, 
and  had  a  knot  in  her  belly';  that  the  auctioneer  then  said  to 
her,  audibly,  in  a  jocular  way,  'hush,  you  are  not  diseased,  you 
have  eaten  too  many  peas  or  potatoes,  and  they  have  swelled 
your  belly';  that  the  bidding  had  stopped  when  this  remark 
of  the  auctioneer  was  made,  but  was  afterwards  resumed,  and 
said  Wright  became  the  purchaser.  This  witness,  and  others, 
proved  said  slave  to  have  been  unsound  before  the  sale,  and 
almost  (if  not  quite)  valueless  ;  and  it  was  further  in  proof, 
that  said  Wright,  before  the  sale  was  over,  discovering  her 
unsoundness,  tendered  her  back  to  the  plaintiff,  who  refused 
to  receive  her.  The  plaintiff,  in  reply,  showed  by  proof,  that 
the  sale  of  said  slave,  together  with  two  or  three  hundred 
others  of  the  estate  of  said  Atwood,  was  made  under  an 
order  of  the  probate  court  of  Wilcox,  and  said  Patterson 
was  the  auctioneer  at  the  sale ;  that  before  the  sale  com- 
menced, and  repeatedly  during  the  sale,  said  C.  C.  Sellers, 
one  of  the  administrators,  publicly  announced  that  the  sale 
was  an  administrator's  sale,  that  the  administrators  knew 
none  of  the  negroes,  except  a  few  house-servants,  and  would 
warrant  none  of  them  to  be  sound,  and  that  every  person 
wishing  to  buy  must  examine  and  judge  for  himself ;  and  that 
these  proclamations  were  severally  made  before  the  sale  of 
Mary  Ann." 

"  To  prove  a  tender  of  said  slave  back  to  the  plaintiff,  the 
defendants  offered  as  a  witness  one  William  Vaughn,  who 
was  a  surety  on  the  note  sued  on,  but  was  not  sued  in  this 
action.  The  plaintiff  objected  to  his  competency,  but  the 
court  overruled  the  objection,  and  allowed  him  to  testify  ;  and 
to  this  the  plaintiff  excepted.  Said  witness  proved  a  tender 
by  plaintiff 's  admission  ;  and  further,  that  plaintiff  said  no 
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jury  in  Wilcox  would  ever  give  a  verdict  against  the 
defendants  on  the  note." 

"  There  was  no  evidence  before  the  jury,  that  either 
Patterson  or  either  one  of  the  administrators  knew  of  the 
unsoundness  of  said  slave  ;  but,  on  the  contrary,  the  evidence 
strongly  tended  to  show  that  they  were  ignorant  of  it." 

On  this  evidence,  the  plaintiff  asked  the  following  charges  : 

"  1.  That  the  defendants,  under  the  issue  formed  on  the 
second  plea,  were  bound  to  prove  that  Patterson  and  Sellers, 
before  the  sale  of  said  slave,  knew  her  to  be  unsound.  The 
court  refused  to  give  this  charge,  and  the  plaintiff  excepted.'' 

"  2.  That  Patterson,  the  auctioneer,  was  the  agent  of  the 
purchaser,  as  well  as  of  the  seller.  This  charge  the  court 
gave,  but  with  this  qualification  :  that  if  the  auctioneer 
practiced  a  fraud  on  the  purchaser,  the  purchaser  had  the 
right  to  make  that  defense  in  this  action.  To  this  qualifica- 
tion of  the  charge  the  plaintiff  excepted." 

"  3.  That  if  Sellers,  one  of  the  administrators,  gave  public 
notice,  before  the  sale  commenced,  that  no  warranty  of 
soundness  would  be  made,  and  that  every  body  must  judge 
for  himself, — then,  any  misrepresentations  afterwards  made 
by  the  auctioneer,  without  the  knowledge  or  consent  of  the 
administrators,  cannot  bind  them.  The  court  refused  this 
charge,  and  the  plaintiff  excepted." 

The  refusal  of  the  several  charges  asked,  and  the  qualifi- 
cation given  to  the  second  charge,  are  now  assigned  as  error. 

GEO.  W.  GAYLE  and  S.  D.  HAYS,  for  appellant. — 1,  Vaughn 
was  not  a  competent  witness,  because  he  was  a  surety  on  the 
note  which  was  the  foundation  of  the  suit.  At  common  law, 
he  was  clearly  incompetent. — 1  Green.  Ev.  §  392.  He  was 
not  rendered  competent  by  a  deposit  of  money  in  court,  under 
section  2286  of  the  Code  ;  nor  was  he  competent  under 
section  2302,  because  the  verdict  and  judgment,  if  in  favor  of 
the  defendants,  would  be  evidence  for  him  in  a  subsequent 
suit  on  the  note. — Steamboat  Farmer  v.  McCraw,  26  Ala.  204. 

2.  The  first  charge  asked  should  have  been  given.     The 
plea  averred  fraud,  and  should  have  been  sustained  by  proof. 

3.  The  qualification  given  to  the  second  charge  asked  was 
erroneous.     The  record  shows  that,  if  the  auctioneer  was 
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mistaken,  or  acted  fraudulently,  it  was  not  within  the  scope  of 
his  authority;  and  that  the  administrators  publicly  announced 
that  purchasers  must  examine  and  judge  for  themselves.  A 
principal  cannot  be  prejudiced  by  the  mistake  or  fraud  of  his 
agent,  unless  it  clearly  appears  that  the  agent  was  acting 
within  the  scope  of  his  authority. — Lee  v.  Monroe,  7  Cranch, 
368.  The  sale  being  by  order  of  the  court,  the  maxim  applies, 
caveat  emptor. — Worthington  v.  McRoberts,  9  Ala.  299;  Pool 
v.  Hodnett,  18  Ala.  755  ;  9  Wheaton,  649. 

4.  The  court  erred  in  refusing  the  third  charge  asked. 
Even  if  an  administrator  may,  under  some  circumstances,  be 
held  responsible  for  the  declarations  of  an  auctioneer,  he 
certainly  cannot  be,  if  the  assertion  of  soundness  was  not 
made  in  his  hearing,  and  without  his  cognizance.  The  auc- 
tioneer was  a  special  agent,  and  had  no  authority  to  warrant. 
Story  on  Agency,  §  27  ;  Paley  on  Agency,  170  ;  9  Wheaton, 
647.  The  agent  must  strictly  pursue  his  authority  ;  and 
persons  dealing  with  him  must,  at  their  peril,  know  the 
extent  of  his  authority. — Powell's  Adm'r  v.. Henry,  27  Ala. 
612  ;  9  Porter,  210  ;  3  Stewart,  26  ;  Nixon  v.  Hyserott, 
5  Johns.  58  ;  Gibson  v.  Colt,  7  Johns.  393. 

WATTS,  JUDGE  &  JACKSON,  contra. — 1.  Vaughn  was  a 
competent  witness,  not  being  a  party  to  the  suit.  The  verdict 
and  judgment  would  not  be  evidence  for  him  in  another  suit. 
Kornegay  v.  Sallee,  12  Ala.  537  ;  Douglass  v.  Howland, 
24  Wendell,  52  ;  Moss  v.  McCollough,  5  Hill,  131  ;  Jackson 
v.  Griswold,  4  Hill,  522  ;  Fox  v.  Whitney,  16  Mass.  119  ; 
2  Smith's  Leading  Cases,  109. 

2.  It  was  not  necessary,  in  order  to  make  out  the  defense 
of  fraud,   to   show  that  cither  the  administrators   or   the 
auctioneer  knew  that  the  slave  was  unsound.     Any  reckless 
assertion,  if  it  misleads  and  injures  the  purchaser,  authorizes 
that  defense. — Munroe  v.  Pritchett,  16  Ala.  789  ;  Smith  on 
Contracts,  72-6  ;  1  Story's  Equity,  166. 

3.  The  principal  is  bound  by  the  representations  of  his 
agent,  the  auctioneer,  in  making  the  sale,  whether  they  were 
known  and  authorized  or  not. — Story  on  Agency,  §§  134-7. 

RICE,  C.  J. — The  first  question  is,  whether  a  surety  not 
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sued  is  a  competent  witness  for  his  principal,  in  a  suit  against 
the  latter  founded  on  a  promissory  note  executed  by  them  in 
this  State. 

It  may  be  conceded  that,  according  to  the  civil  law,  he 
would  be  incompetent  ;  for,  by  that  law.  the  obligation  of  the 
surety  being  dependent  upon  that  of  the  principal,  the  surety 
was  regarded  as  the  same  party  with  the  principal,  with 
respect  to  whatever  was  decided  for  or  against  him,  and  was 
allowed  to  oppose  all  the  exceptions  in  rem  which  could  be 
opposed  by  the  principal,  and  to  "appeal  against  the  judgment, 
or  to  form  an  opposition  to  it,  if  it  be  in  the  last  resort." — 
Pothier  on  Obligations,  part  4,  c.  3,  A.  5,  §  62  ;  McKellar 
v.  Bowell,  4  Hawks,  34  ;  Douglass  v.  Howland,  24  Wend. 
54.  But  that  is  not  the  law  which  furnishes  the  rule  of 
decision  for  us.  We  must  decide  the  question  above  stated, 
by  the  principles  of  the  common  law,  and  the  provisions  of 
our  own  statutes. 

By  statute,  the  obligation,  or  promise,  of  the  joint  promis- 
sory note,  is  several,  as  well  as  joint. — Clay's  Digest,  323, 
§  61  ;  Code,  §  2143  ;  Duramus  v.  Harrison,  26  Ala.  R.  326. 
By  section  2302  of  the  Code,  the  witness,  although  interested 
in  the  event  of  the  suit,  or  liable  for  costs,  is  competent, 
"  unless  the  verdict  and  judgment  would  be  evidence  for  him 
in  another  suit."  By  the  common  law,  they  cannot  be  used 
as  evidence  for  him,  unless  they  would  have  been  evidence 
against  him,  had  they  gone  contrary.  If  they  had  gone  for 
the  plaintiff,  they  could  not,  according  to  that  law,  have  been 
used  by  him  in  a  subsequent  suit  on  the  same  note  against 
the  witness  ;  because  he  was  neither  a  party  to  the  suit 
against  the  principal,  nor  a  privy.  He  bound  himself  by  the 
note,  simply  as  surety,ybr  the  payment  of  a  fixed  sum  of  money; 
but  not  to  pay  the  amount  of  any  judgment  that  might  be 
rendered  against  the  principal,  nor  to  abide  the  event  of  any 
suit  against  the  principal.  There  is  nothing  in  the  nature  or 
terms  of  his  obligation,  which,  upon  common-law  principles, 
could  make  the  mere  verdict  and  judgment  against  the  princi- 
pal any  more  admissible  against  him,  than  against  the  merest 
stranger.  The  nature  and  terms  of  his  obligation  differ 
widely  from  those  which  are  properly  held  to  render  a 
judgment  against  the  principal  evidence  against  his  sureties; 
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such  as  bonds  by  which  sureties  do  not  contract  absolutely 
for  the  payment  of  a  fixed  sum,  but  bind  themselves  that  their 
principal  shall  abide  the  event  of  a  suit,  and  other  bonds  or 
agreements  from,  the  nature  of  which  it  is  plain  that  the 
sureties  mean  to  be  affected  or  concluded  by  the  event  of  a  suit 
against  their  principal,  or  by  his  acts  or  admissions. — 
McKellar  v.  Bowell,  4  Hawks,  34 ;  Douglass  v.  Rowland, 
24  Wend.  35  ;  Ward  v.  Wilkinson,  4  Barn.  &  Aid.  410  ; 

1  Starkie  on  Ev.  175,  176  ;  Brahan  v.  Ragland,  3  Stew.  R. 
256  ;  McLelland  v.  Ridgway,  12  Ala.  R.  482  ;  Crutch6eld 
v.  Hudson,  23  Ala.  R.  393  ;  Williamson  v.  Howel,  4  Ala.  R. 
693  ;  McClure  v.  Colclough,  5  Ala.  R.  65  ;  Price  v  Cloud. 
6  Ala.  R.  248  ;  Jones  v.  Kolisenski,  11  Ala.  R.  607  ;  Lovett 
v.  Adams,  3  Wend.  380  ;  Ligon  v.  Dunn,  6  Iredell,  133  ; 
Moffit  v.  Gaines,  1  ib.  158  ;  Baker  v.  Briggs,  8  Pick.  R.  122; 
3  Phil.  Ev.  (ed.  of  1839)  1536  ;  2  Starkie  on  Ev.  775,  786  ; 

2  Smith's  Leading  Cases,  44  Law  Library,  top  page,  81. 
Without  extending  this  opinion  unnecessarily,  we  deem  it 

sufficient  to  declare,  that  a  surety  not  sued  is  a  competent 
witness  for  his  principal,  in  a  suit  against  the  latter  founded 
on  a  promissory  note  executed  by  them  in  this  State  ;  and 
that  the  reasons  upon  which  his  competency  rest,  are  fully 
stated  in  the  authorities  hereinabove  cited. 

2.  The  maker  of  a  note  given  on  the  purchase  of  a  slave, 
at  a  sale  made  by  an  administrator,  can  set  up  a  fraud  in  the 
sale,  in  defense  of  a  suit  on  the  note. — Rico  v.  Richardson, 

3  Ala.  R.  428. 

3.  The  right  to  make  such  defense  is  not  destroyed,  by  the 
mere  fact  that  such  fraud  was  not  perpetrated  by  the  admin- 
istrator himself,  but  by  the  auctioneer  employed  by  him  to 
make  the  sale,  whilst  in  the  very  act  of  making  the  sale. 
For  it  is  well  settled,  that  no  one  can  hold  an   interest 
obtained  through  the  fraud  of  another,  any  more  than  if  the 
fraud  were  committed  by  himself.    In  legal  contemplation,  it 
is  as  much  against  conscience  to  attempt  to  avail  one's  self  of 
the  iniquity  of  an  agent,  after  it  is  known,  as  if  there  had 
been  pre-concert.     Although  the  agent  was  not  authorized  by 
the  administrator  to  make  the  representation  which  deceived 
the  defendant,  and  which  induced  him  to  bid  for  the  slave  the 
price  for  which   the  note  sued  on  was  given  ;  yet,  if  that 
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representation  was  false  and  fraudulent,  its  consequences 
cannot  be  avoided  by  the  administrator,  when  they  are  set  up 
as  a  defense  to  a  suit  brought  by  him  on  that  very  note.  If 
the  interests  gained  by  the  fraud  of  the  agent  could  be  held 
by  the  administrator  in  such  case,  fraud  would  place  itself 
beyond  the  reach  of  the  court,  and  gain  the  mastery  over  the 
law. — Bowers  v.  Johnson,  10  Smedes  <fe  Marsh.  169;  Meadows 
v.  Smith,  7  Iredell's  Eq.  Rep.  7;  Harrasv.  Delamar,  3  ib.  219; 
Huguenin  v.  Basley,  2  White  &  Tudor's  Leading  Cases  in 
Equity,  pt.  2,  top  page,  64. 

4.  Misrepresentations  may  amount  to  a  fraud,  although  the 
party  making  them  did  not  at  the  time  know  them  to  be  false; 
as,  where,  not  knowing  them  to  be  true,  he  makes  them 
recklessly,  for  the  purpose  of  influencing  the  person  to  whom 
they  are  made  to  purchase  a  particular  chattel,  and  does 
thereby  influence  him  to  purchase  that  chattel,  to  his  detri- 
ment.— Munroe  v.  Pritchett,  16  Ala.  Rep.  785  ;  Smith  v. 
Robertson,  23  Ala.  R.  312  ;  Stewart  v.  Bradford,  26  Ala.  R. 
410;  Read  v.  Walker,  18  Ala.  R.  323. 

As  a  general  rule,  it  is  sufficient  for  the  party  upon  whom 
lies  the  burden  of  proof,  to  establish  the  substance  of  the  issue. 
This  rule,  in  connection  with  the  principles  hereinabove 
stated,  justified  the  refusal  of  the  first  charge  asked  by  the 
plaintiff.  Under  the  issue  formed  on  the  second  plea,  the 
defendant  was  not  "bound  to  prove"  that  both  "  Patterson  and 
Sellers  knew  the  negro  to  be  unsound  before  the  sale  of  her." 

The  qualification  with  which  the  court  below  accompanied 
the  second  charge  asked  by  the  plaintiff,  must  be  construed  in 
connection  with  the  evidence  ;  and  thus  construed,  it  is 
defensible  upon  the  principles  of  law  above  laid  down. 

The  third  charge  asked  by  the  plaintiff,  was  properly 
refused.  It  is  in  conflict  with  the  views  above  expressed  by 
us.  It  disregards  the  well-known  difference  between  warranty 
and.  fraud,  and  assumes,  in  effect,  that  public  notice,  given  by 
the  administrator  before  the  commencement  of  the  sale  to  be 
made  by  him,  "that  no  warranty  would  be  made  of  soundness, 
and  every  body  must  judge  for  themselves,"  would  amount  to 
a  license  to  the  auctioneer  employed  by  him,  to  deceive  and 
defraud,  by  misrepresentations  made  "without  the  knowledge 
or  consent  of  the  administrators,"  every  purchaser  at  the 
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sale !  Whether  such  misrepresentations  of  the  auctioneer 
could  "bind"  the  administrator  personally,  was  not  a  material 
question  in  this  case.  The  defendant  was  not  attempting  to 
"bind  the  administrator  personalty",  by  any  such  misrepresent- 
ation, but  to  use  such  misrepresentation  merely  in  defense  of 
the  suit  brought  on  the  note. 

No  decision  on  the  pleadings  appears  to  have  been  made 
against  the  plaintiff. 

There  is  no  error  in  the  rulings  of  the  court  below  on  the 
points  embraced  by  the  assignment  of  errors;  and  its  judgment 
is  affirmed. 


SARTOR  vs.  BRANCH  BANK  AT  MONTGOMERY. 

[AMENDMENT  OF  JUDGMENT  NUNC  PRO  TUNC.] 

1.  -Code  construed  by  previous  judicial  decisions. — Where  a  pre-existing  statute  has 
been  incorporated  in  the  Code,  it  must  be  received  with  the  judicial  con- 
struction which  had  previously  been  placed  on  it. 

2.  When  amendment  mine  pro  tune  may  be  made. — Under  the  statute  (Code,  §  2401) 
authorizing  the  amendment  of  clerical  errors  "at  any  time  within  three 
years  after  the  rendition  of  final  judgment,"  a  judgment  may  be  amended, 
nunc  pro  tune,  after  the  lapse  of  twelve  years,  when  the  record  shows 
sufficient  evidence. 

3.  Binding  effect  of  precedents. — The  decision  in  this  case  was  rested  partly  on 
the  authority  of  previous  adjudications  ;  the  court  saying,  "  We  should  be 
strongly  inclined  to  dissent  from  this  proposition,  if  the  question  was  not 
embarrassed  by  previous  decisions.'' 

APPEAL  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  JOHN  GILL  SHORTER. 

IN  this  case,  a  summary  judgment  was  rendered,  on  notice 
and  motion,  in  March,  1842,  in  favor  of  the  Branch  Bank  at 
Montgomery  against  William  Moody  and  David  Sartor  ;  but 
the  amount  of  damages,  being  the  principal  and  interest  due 
on  a  promissory  note,  was  left  blank  in  the  judgment  entry. 
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At  the  January  term,  1855.  the  plaintiff  moved  the  court  to 
amend  this  judgment,  nunc  pro  tune,  by  inserting  the  amount 
of  the  damages,  and  changing  the  name  of  David  Sartor  to 
Daniel  Sartor  ;  and  in  support  of  the  motion,  produced  the 
original  judgment,  together  with  the  note  and  notice  on 
which  it  was  founded.  The  court  granted  the  motion  to 
amend,  on  condition  that  the  plaintiff  would  consent  that  the 
defendants  might  sue  on  a  writ  of  error  to  reverse  the 
judgment ;  and  the  plaintiff  consenting  to  the  condition,  the 
judgment  was  accordingly  amended.  The  amendment  of  the 
judgment  is  DOW  assigned  as  error. 

H.  C.  SEMPLE,  for  the  appellant. 
JOHN  A.  ELMORE,  contra. 

WALKER,  J. — There  can  be  no  doubt  that  the  amendment 
nunc  pro  tune  was  properly  allowed  by  the  court  below,  unless 
the  time  intervening  between  the  rendition  of  the  judgment 
and  the  application  for  the  amendment  had  the  effect  of 
barring  it. 

In  1824  there  was  adopted  in  this  State  a  statute  as 
follows  :  ';  The  circuit  and  county  courts,  respectively,  shall 
and  may,  at  any  time  within  three  years  after  final  judgment, 
upon  the  application  of  either  party,  amend  any  clerical  error, 
or  misprision,  in  calculation  of  interest,  or  other  mistake  of 
a  clerk,  where  there  is  sufficient  matter  apparent  upon  the 
record  to  amend  by,"  &c.— Clay's  Digest,  322,  §  55.  A 
section,  corresponding  with  that  in  every  essential  particular, 
found  in  the  Code,  (§  2401,)  is  as  follows :  "  The  judges  of  the 
circuit  courts  may,  at  any  time  within  three  years  after  the 
rendition  of  final  judgment,  upon  the  application  of  either 
party,  amend  any  clerical  error,  mistake  in  the  calculation  of 
interest,  or  other  mistake  of  the  clerk,  when  there  is  sufficient 
matter  apparent  on  the  record  or  entries  bf  the  court  to 
amend  by." 

Under  the  statute  found  in  Clay's  Digest,  this  court,  in 
several  instances,  allowed  an  amendment  nunc  pro  tune  after 
the  lapse  of  three  years,  notwithstanding  the  defense  of  the 
statute  was  urged. — Wilkerson  v.  Goldthwaite,  1  Stew.  &  P. 
139  ;  Mays  v.  Hassel,  4  ib.  222  ;  Collins  &  Co.  v.  Hyslop  & 


JUNE   TERM,  1856. 355 

Lockhart  and  Wife  v.  Cameron  et  al. 

Son,  11  Ala.  508  ;  Brown  v.  Bartlett,  2  Ala.  29.  There  is 
nothing  in  any  of  the  previous  decisions  in  conflict  with  those 
above  cited,  except  a  dictum  in  the  case  of  Armstrong  v. 
Robertson  &  Barnwell,  2  Ala.  168.  See,  also,  Lee  v.  Hous- 
ton, 20  Ala.  301. 

We  have  uniformly  held,  that  where  a  pre-existing  statute 
has  been  incorporated  into  the  Code,  it  must  be  received  with 
the  settled  construction  previously  given  to  it  in  this  court. 
Ex  parte  Banks,  28  Ala.  28  ;  Duramus  v.  Harrison  &  Whit- 
man, 26  Ala.  339  ;  Stallworth  v.  Stallworth,  opinion  by 
Stone,  J.,  at  the  present  term.  The  statute  contained  in  the 
Code  having  received  a  settled  construction  before  the 
adoption  of  the  Code,  we  feel  constrained  to  adhere  to  it ; 
and  must,  consequently,  decide  that  the  motion  to  amend 
nunc  pro  tune  in  this  case  was  not  made  too  late. 

We  would  be  strongly  inclined  to  dissent  from  the  propo- 
sition, that  an  amendment  of  a  judgment,  nunc  pro  tune,  could 
be  made  after  the  expiration  of  three  years  from  its  rendition, 
if  the  question  was  not  embarrassed  by  previous  decisions. 
We,  therefore,  rest  our  opinion  in  this  case  upon  the  authority 
of  the  precedents,  and  upon  the  presumption  that  the  old 
statute  was  carried  into  the  Code  with  its  previously  received 
construction. 

The  judgment  of  the  court  below  is  affirmed. 


LOCKHART  AND  WIFE  vs.  CAMERON  ET  AL. 

[BILL  IN  EQUITY  FOB  REFORMATION  OF  DEEP  OF  GIFT.] 

1.  Uncertainty  and  insufficiency  of  proof. — A  reformation  will  be  refused,  where 
the  donor  is  the  only  witness  who  testifies  to  the  alleged  mistake  in  the 
deed,  and  his  testimony  is  confused  and  contradictory. 

2.  Variance  between  allegations  and  proof. — Where  the  bill  alleged,  that  the  donor 
intended  to  convey  the  property  "to  the  sole  and  separate  use  and  behoof 
of  his  daughter,  and  of  any  children  she  might  have,  so  that  it  should  not 
•be  subject  to  any  rights,  debts,  or  engagements  of  any  husband  whom  she 
might  marry,  and  at  her  death  should  be  the   property  of  her  children"; 
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while  the  proof  was,  that  he  "intended  to  bind  the  property  to  her  and  her 
children  forever" — "never  intended  it  to  be  subject  to  any  man's  debts" — 
"intended  that  it  should  go  to  her  children  at  her  death" — '-gave  it  to  her 
and  her  heirs" — "intended  to  entail  the  property  on  her  and  her  children'' 
— "made  the  deed  to  her,  and  considered  the  girl  her  property," — held,  that 
the  variance  between  the  allegations  and  proof  was  fatal. 

3.  Parol  gift  to  feme  covert  for  her  separate  use. — A  valid  gift  of  slaves,  to  the  sole 
and  separate  use  of  a  married  woman,  may  be  made  by  parol;  but,  where 
the  donor  has  previously   conveyed  the  slaves,  by  deed,  to  the  donee,  no 
interest  passes  by  his  subsequent  parol  gift. 

4.  Effect  of  husband's  admissions  of  wife's  title. — If  the  husband,  in   ignorance  of 
his  marital  rights,  disclaim  all  interest  in  slaves  received  from  his  father-in- 
law  under  a  deed  of  gift  to  his  wife,  and  admit  that  they  belong  to  his  wife 
during  her  life,  and  at  her  death  to  her  only  daughter,  such  admissions  vest 
no  title  in  the  wife  during  coverture,  and  are  ineffectual,  for  want  of  deliv- 
ery, as  a  gift  to  the  daughter. 

5.  Reduction  to  possession  as  husband  of  wife's  chattels. — The  marital  rights  of  the 
husband  do  not  attach  to  slaves,  belonging  to  his  wife,  which  he  receives 
and  holds,  in  ignorance  of  his  rights,  as  the  separate  property  of  his  wife, 
disclaiming  all  ownership  in  himself,  and  never  attempting   to   assert  his 
marital  rights  until  after  the  death  of  his  wife. 

G.  Title  of  next  of  kin. — The  next  of  kin  and  distributees  of  an  intestate  can 
only  enforce  their  rights  through  an  administration  on  his  estate,  and  can' 
assert  no  title  directly  from  the  intestate. 

APPEAL  from  the  Chancery  Court  of  Surater. 
Heard  before  the  Hon.  WADE  KEYES. 

THIS  bill  was  filed  by  Jacob  Lockhart  and  Lucretia,  his 
wife,  against  the  administratrix  and  certain  creditors  of 
George  Cameron,  deceased,  who  was  the  father  of  Mrs.  lock- 
hart;  asking  the  reformation  of  a  deed  of  gift  of  certain 
slaves,  an  account  of  their  hire,  an  injunction  to  prevent  their 
sale,  the  specific  delivery  of  the  slaves  to  complainants,  and 
general  relief.  The  deed  of  gift  was  executed  in  South  Car- 
olina, in  1824,  by  Simeon  Clay,  who  was  the  maternal  grand- 
father of  Mrs.  Lockhart;  and  conveyed  a  negro  girl,  named 
Louisa,  who  is  the  mother  of  the  other  slaves  in  controversy, 
to  his  daughter  Nancy  C.  Clay,  who  was  then  unmarried,  but 
who  married  said  Cameron  in  1828,  and  became  by  him  the 
mother  of  Mrs.  Lockhart.  The  bill  alleges,  that  this  deed 
was  drawn  either  by  the  donor  himself,  or  by  one  Thomas, 
both  of  whom  were  unskilled  in  drawing  conveyances,  and 
ignorant  of  their  legal  effect,  and,  in  consequence  of  the 
ignorance  and  unskillfulness  of  the  draftsman,  fails  to  express 
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the  intention  and  meaning  of  the  donor;  that  his  purpose  and 
intention  was,  "to  convey  said  slave  to  his  daughter  Nancy, 
for  the  sole  and  separate  use  and  behoof  of  herself  and  of 
any  children  she  might  have,  so  that  said  slave  should  not  be 
subject  to  any  rights,  debts,  or  engagements  of  any  husband 
whom  she  might  marry,  and  at  her  death  should  be  the  prop- 
erty of  her  children."  It  further  alleges,  that  said  Clay, 
when  Cameron  asked  the  hand  of  his  daughter  in  marriage, 
distinctly  informed  him  that  this  slave  had  been  settled  upon 
said  Nancy,  for  the  exclusive  use  of  herself  and  any  children 
she  might  have,  so  that  her  husband  would  not  acquire  any 
interest  whatever  in  said  slave — that  the  family  of  slaves  to 
which  Louisa  belonged  had  been  entailed  on  him  by  his 
grand-father,  and  he  intended  that  Louisa  and  her  increase 
should- be  entailed  on  his  grand-children  in  the  same  way; 
that  Cameron  made  no  objection  to  this;  that  the  marriage  of 
Cameron  and  said  Nancy  was  soon  afterwards  solemnized,  and 
Cameron  received  said  slave  into  his  possession,  as  the  sepa- 
rate property  of  his  wife  during  her  life,  and  of  her  children 
at  her  death;  that  they  removed  to  Alabama  several  year* 
afterwards,  and  brought  said  slave  with  them  ;  that  Cameron 
always  disclaimed  any  title  in  himself  to  said  slaves,  repeat- 
edly and  publicly  declaring  that  they  belonged  to  his  wife 
and  children;  that  after  the  death  of  his  wife,  which  happened 
about  five  years  before  the  filing  of  the  bill,  he  declared, 
frequently  and  publicly,  that  the  slaves  belonged  to  his  only 
daughter,  said  Lucretia.  It  is  further  alleged,  that  said 
Cameron  afterwards  married  one  Sarah  Grant,  who  was  a 
daughter  of  Samuel  Swilley;  that  in  1853  he  executed  two 
deeds  of  trust  on  said  slaves,  conveying  them  to  one  Roberts 
as  trustee,  to  indemnify  Samuel  and  John  Swilley  against 
their  accommodation  endorsement  and  acceptance  of  two 
bills  of  exchange;  that  said  Swilleys,  at  the  time  these  deed? 
were  executed,  had  actual  notice  of  complainants'  title  to  said 
slaves,  or  were  apprised  of  facts  which  are  sufficient  to  charge 
them  with  implied  notice:  that  Cameron  afterwards  died  in 
possession  of  said  slaves,  and  his  administratrix  had  them 
appraised  as  a  part  of  his  property;  that  said  slaves  will  be 
sold,  unless  the  court  interpose,  under  said  deeds  of  trust, 
and  as  the  property  of  Cameron's  estate. 
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Answers  on  oath  were  waived,  and  all  the  defendants  filed 
answers,  denying  the  equity  of  the  bill,  and  insisting  that  the 
slaves  belonged  to  Cameron.  The  Swilleys  farther  allege, 
that  before  they  became  bound  as  accommodation  endorser 
and  acceptor  for  Cameron,  hearing  that  Mrs.  Lockhart 
claimed  some  interest  in  said  slaves  under  the  deed  of  gift  to 
her  mother,  they  obtained  a  copy  of  it,  and  asked  the  opinion  of 
an  attorney-at-law  as  to  its  construction,  and  were  advised  by 
him  that  it  vested  the  absolute  property  in  said  Cameron. 

The  evidence,  so  far  as  it  is  material,  is  noticed  in  the 
opinion  of  the  court. 

On  final  hearing,  the  chancellor  dismissed  the  bill,  on 
account  of  the  insufficiency  of  the  proof;  and  his  decree  is 
now  assigned  as  error. 

TURNER  REAVIS,  for  the  appellants. — The  case  is  presented 
in  two  aspects:  1st,  in  respect  to  the  complainants'  rights  as 
against  the  personal  representative  of  George  Cameron;  and, 
2dly,  as  regards  their  rights  against  the  Swilleys. 

I.  In  the  first  aspect  of  the  case,  it  is  well  settled  that  a 
court  of  equity  will  reform  a  deed  of  gift,  drawn  by  the 
grantor  himself,  which,  from  his  want  of  skill,  or  ignorance 
of  law,  does  not  express  his  intention. — Larkins  v.  Diddle, 

21  Ala.  252;  Trapp  v.  Moore,  21  Ala.  693;  Godwin  v.  Young, 

22  Ala.' 553;  Betts  .v.  Betts,  18  Ala.  787;  Stone  v.  Hale, 
17  Ala.  557.     It  is  also  well  settled,  that  if  a  husband  receive 
property  from  his  wife's  father,  with  a  distinct  understand- 
ing, even  by  parol,  that  it  is  for  her  separate  use,  a  trust 
fastens  upon  it,  which  a  court  of  equity  will  enforce. — Betts 
v.  Betts,  18  Ala.  787;  Crabb  v.  Thomas,  25  Ala.  212;  Jen- 
nings v.  Blocker,  25  Ala.  415.     Even  if  the  title  has  vested 
in  the  husband  by  operation  of  law,  and  he  recognizes  and 
treats  it  as  her  separate  property,  a  court  of  equity   will 
sustain  the  wife's  title,  as  against  the  personal  representative 
of  the  husband. — Williams  v.  Maull,  20  Ala.  721;  Jennings 
v.  Blocker,  25  Ala.  415.     The  declarations  of  a  person  in 
possession  of  personal  property,  in  disparagement  of  his  own 
title,  or  repudiating  title  in  himself,  are  competent  evidence 
against  him,  or  against  a  subsequent  purchaser  from  him. — 
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Barnes  v.  Mobley,  21  Ala.  232;  Jennings  v.  Blocker,  25  Ala. 
415. 

Applying  these  principles  to  the  pleadings  and  evidence  in 
this  case,  the  decree  of  the  chancellor  cannot  be  sustained,  so 
far  as  the  personal  representative  of  George  Cameron  is 
concerned.  The  testimony  of  the  donor,  corroborated  by 
proof  of  the  repeated  declarations  of  Cameron,  and  of  his 
wife  in  his  presence,  that  the  deed  does  not  express  his  inten- 
tion, and  that  his  intention  was  to  the  effect  alleged  in  the 
bill,  is  undoubtedly  sufficient  to  authorize  a  reformation  of 
the  deed;  the  answers  not  being  under  oath,  nor  sustained  by 
any  sufficient  evidence.  It  is  alleged  and  proved,  also,  that 
Cameron,  while  negotiating  for  the  marriage,  was  distinctly 
informed  by  the  grantor,  that  the  slave  had  been  settled  upon 
his  intended  wife  and  her  children;  and  as  he  made  no  objec- 
tion, but  consummated  the  marriage  shortly  afterwards,  took 
possession  of  the  slave,  and  always  treated  her  and  her 
increase  as  the  property  of  his  wife  and  child,  it  must  be  pre- 
sumed that  he  consented  to  hold  the  property  as  the  separate 
estate  of  his  wife,  and  subject  to  the  trust  created  by  her 
father.  Even  if  no  trust  had  attached  to  the  property,  Cam- 
eron's continued  recognition  and  treatment  of  the  slave,  from 
the  time  of  the  marriage  until  his  wife's  death,  as  the  prop- 
erty of  his  wife  and  child,  vested  a  title  which  a  court  of 
equity  will  enforce  against  his  personal  representative.  What- 
ever, therefore,  may  be  the  rights  of  the  complainants  as 
against  the  Swilleys,  they  are  certainly  entitled  to  the  slaves 
which  shall  be  left  after  the  debts  are  paid  for  which  the 
Swilleys  are  bound,  and  to  compensation  from  Cameron's 
estate  for  the  value  of  those  sold  for  that  purpose.  It  was 
error,  therefore,  to  dismiss  the  bill  without  qualification. 
Larkins  v.  Biddle,  21  Ala.  257. 

II.  The  Swilleys  stand  in  no  better  condition  than  Came- 
ron occupied.  His  repeated  declarations,  that  the  propertv 
was  not  his,  but  belonged  to  his  wife  and  child,  are  evidence 
against  them,  and  would  charge  them  with  notice,  even  if 
they  were  absolute  purchasers. — Jennings  v.  Blocker,  and 
Barnes  v.  Mobley,  supra.  Complainants  claim  a  lien  on  the 
property  through  Cameron,  not  an  absolute  title  from  him. 
Their  equity  could  be  enforced  against  the  Swilleys,  if  they 
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had  a  lien  by  execution;  and  there  can  be  no  difference,  in 
principle,  between  a  lien  by  execution,  and  a  lien  by  deed  of 
trust.— Stone  v.  Hale,  17  Ala.  557;  Betts  v.  Betts,  18  Ala. 
787.  It  is  the  priority  of  equity  that  must  prevail. 

Independently  of  these  considerations,  the  evidence  shows 
a  state  of  facts  which  charges  them  with  notice  of  the  com- 
plainants' equity.  Whatever  is  sufficient  to  put  a  party  upon 
inquiry,  is  sufficient  to  charge  him  with  notice. — Herbert  v. 
Hanrick,  16  Ala.  581;  Chapman  v.  Glassell,  13  Ala.  55; 
3  Stew.  233,  The  answer,  though  contradictory  and  disin- 
genuous on  the  subject  of  notice,  admits  that  they  had  heard 
of  the  complainants'  claim,  and  sent  to  South  Carolina  for  a 
copy  of  the  deed.  The  words  used  in  the  deed,  "for  the  only 
proper  use  and  behoof  of  said  Nancy,"  are  unusual  in  a  deed 
of  personal  property,  and,  when  used  in  a  gift  to  a  married 
woman,  create  a  separate  estate. — Griffith  v.  Griffith,  5  B. 
Monroe,  115;  Snyder  v.  Snyder,  10  Barr,  423.  These  words 
alone  were  sufficient  to  put  them  upon  inquiry;  yet  the  only 
inquiry  made  was  of  counsel  who  had  money  to  lend  to  Cam- 
eron if  they  would  become  his  sureties,  and  who  did  lend  it 
in  consequence  of  the  opinion  given  to  them. — Dart  on  Yen- 
dors  and  Purchasers,  pp.  402-27;  1  Story's  Equity,  §  399, 
note  4  ;  2  Dev.  &  Bat.  Eq.  130,  360;  Hardin,  37;  1  Sm.  & 
Mar.  Ch.  45. 

III.  The  allegations  and  proof  substantially  correspond, 
and  that  is  sufficient. — Eldridge  v.  Turner,  11  Ala.  1050; 
David  v.  David,  27  Ala.  222.  The  intention  "to  bind  the 
property  to  Nancy  and  her  children,"  was  an  intention  to 
give  them  a  joint  interest  during  her  life;  and  the  intention 
expressed  by  these  words,  with  the  further  qualification  "that 
the  property  should  not  be  subject  to  any  man's  debts,"  was  to 
give  her  a  separate  estate,  so  far  as  her  interest  was  concerned. 
Fellows,  Wadsworth  &  Co.  v.  Tann,  9  Ala.  999;  Gould  v. 
Hill,  18  Ala.  84;  Cuthbert  v.  Wolfe,  19  Ala.  373;  Furlow  v. 
Merrill,  22  Ala.  705;  Newman  v.  James,  12  Ala.  29.  But, 
since  Nancy,  who  was  only  to  have  a  life  estate,  is  now  dead, 
and  her  only  child  is  seeking  to  secure  her  rights  in  remain- 
der by  a  reformation  of  the  deed,  the  allegations  in  reference 
to  the  separate  estate  of  Nancy  are  immaterial,  and  the 
failure  to  prove  them  cannot  affect  the  substantial  case  made 
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by  the  bill.  It  is.  wholly  immaterial  whether  those  allega- 
tions are  proved  or  not;  the  rights  of  all  the  parties  being 
precisely  the  same  in  either  event,  and  the  defendants  not 
being  taken  by  surprise. — Lanier  v.  Hill,  25  Ala.  554;  Mont- 
gomery v.  Givhan,  24  Ala.  568. 

S.  F.  HALE,  contra. — 1.  Under  the  allegations  of  the  bill, 
it  was  the  intention  of  the  donor  that  the  children  of  his 
daughter  Nancy,  as  they  were  born,  should  take  a  joint  estate 
with  her  in  the  property  during  her  life,  with  remainder  to 
them  at  her  death,  (9  Ala.  999;)  while  the  testimony  of  the 
grantor  shows,  that  he  either  intended  to  give  the  slave  to  his 
daughter,  for  her  separate  use,  during  her  life,  with  remainder 
to  her  children,  or  intended  to  create  an  estate  tail;  and,  in 
either  event,  the  variance  between  the  allegations  and  proof 
is  fatal. — Crabb  v.  Thomas,  25  Ala.  216;  McKinley  v.  Irvine, 
13  Ala.  695. 

2.  The  testimony  of  the  grantor  is  confused,  inconsistent, 
contradictory,  and  altogether  insufficient  to  authorize  a  refor- 
mation of  the  deed. — Wall  v.  Arrington,  13  Geo-88;  Greer 
v.  Caldwell,  14  ib.  207;  Dennis  v.  Dennis,  4  Rich.  307. 

3.  A  deed  will  not  be  reformed,  as  against  bona-fde  pur- 
chasers for  valuable   consideration  without  notice;   and  the 
Swilleys  occupy  that  position. — 13  Geo.  88;  5  Mason,  270; 
Lomax's  Digest,  vol.  2,  380,  §  6;  Leading  Cases  in  Equity, 
vol.  2,  pt.  1,  p.  33,  and  notes;  9  Vesey,  30;  7  Wheaton,  46: 
5  Monroe,  194;  2  Story's  Equity,  §  959;  9  Barr,  404;  2  Grat 
499;  Powell  on  Mortgages,  654;  2  Swan,  548. 

4.  Cameron's  admissions,  during  coverture,  that  the  slaves 
belonged  to  his  wife,  were  made  in  ignorance  of  his  right?, 
and  were  disavowed  when  he  saw  a  copy  of  the  deed,  as  he 
might  lawfully  do.    That  such  admission  did  not  create  a 
separate  estate  in  his  wife,  see  Gamble  v.  Gamble,  11  Ala.  976: 
Machem  v.  Machern,  15  Ala.  376;Puryear  v.Puryear,  12  Ala. 
16;  ib.  299. 

5.  If  the  complainants  rely  on  a  gift  to  Mrs.  Lockhart. 
their  remedy  is  at  law. — Jennings  v.  Blocker,  25  Ala.  415. 

STONE,  J. — 1.  Chancery  will  reform  written  instruments 
"only  when  there  is  a  plain  mistake,  clearly  made  out  by  sat- 
24 
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isfactory  proofs."—!  Story's  Equity  Jur.  §§  155,  157.  The 
proof,  if  uncertain,  will  be  held  insufficient. — Henkle  v.  Royal 
Exchange  Assurance  Co.,  1  Yesey,  Sr.,  317;  1  Story's  Equity, 
§§  136,  153,  155.  See,  also,  cases  referred  to  on  brief  of 
appellees.  The  complainants  have  failed  to  prove  the  alleged 
mistake,  by  that  "certain,  clear,  and  satisfactory"  proof, 
which  will  justify  us  in  reforming  the  deed.  The  bill  alleges 
that  it  was  the  intention  of  the  grantor  to  convey  the  slave 
to  Nancy  C.,  "for  the  sole  and  separate  use  and  behoof  of 
herself,  and  of  any  children  she  might  have,  so  that  said 
slave  should  not  be  subject  to  any  rights,  debts,  or  engage- 
ments of  any  husband  whom  she  might  marry;  and  at  her 
death,  should  be  the  property  of  her  children."  The  testi- 
mony of  Simeon  Clay,  the  only  witness  who  speaks  to  this 
point,  is  contradictory  and  confused,  :  In  one  place,  he  says 
that  his  intention  was  ';to  bind  the  property  to  said  Nancy 
C.  Clay  and  her  children  forever;  never  intended  the  said 
girl  Louisa  to  be  subject  to  any  man's  debts,  at  all;  was  his 
intention  and  desire,  that  said  Louisa  and  her  children  should 
go  to  said  Nancy's  children  at  her  death."  In  another  place, 
he  uses  this  language  :  "I  had  given  this  girl  Louisa  to  Nancy 
and  her  heirs."  In  a  third  place,  he  employs  the  language : 
"My  intention  was  to  entail  the  property  on  my  daughter  and 
her  children.''  Lastly,  he  says,  "I  had  made  the  deed  to 
Nancy,  and  considered  the  girl  her  property."  No  chancellor 
could  determine  what  were  the  real  and  exact  intentions  of 
the  grantor. — Humbly  v.  Stainton,  24  Ala.  712. 

2.  If  there  were  no  irreconcilable  conflicts  in  the  testimony, 
still  we  would  feel  bound  to  dismiss  the  bill,  so  far  as  this 
aspect  of  it  is  concerned,  because   of  the  variance  between 
the  allegations  and  the  proof. — Crabb  v.  Thomas,  25  Ala.  212. 

3.  The  bill  in  this  case  is  framed  in  a  double  aspect.     It 
alleges,  in  effect,  that  the  slave  Louisa  was  delivered  to,  and 
received  by  Cameron,  as  the  sole  and  separate  property  of 
the  wife  and  her  children,  and  at  her  death  to  her  children. 
It  further  alleges,  in  effect,  that  Cameron  always,  during  the 
coverture,  held  the  property  in  trust  for  the  wife,  and  that 
he  did  not  claim  the  property  in  his  own  right,  or  exercise 
his  marital  rights  over  it.     The  testimony  substantially  estab- 
lishes this  aspect  of  the  bill,  except  that  it  proves  the  under- 
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standing  to  be,  that  the  property  should  belong  exclusively 
to  Mrs.  Cameron  during  life,  and  at  her  death  to  her  chil- 
dren. 

It  is  conceded  that  a  valid  oral  gift  of  personal  property 
may  be  made,  to  the  sole  and  separate  use  of  a  married 
woman. — Betts  v.  Belts,  18  Ala.  787;  Crabb  v.  Thomas, 
25  Ala.  212;  Jennings  v.  Blocker,  ib.  415.  But  there  are 
two  fatal  objections  to  this  aspect  of  the  bill:  first,  the 
variance  between  the  allegations  and  the  proof;  and,  secondly, 
Mr.  Clay,  by  his  deed  of  gift,  had  parted  with  all  interest  in 
the  slave  Louisa,  as  early  as  1824,  and  hence  had  no  power 
to  give  a  different  direction  to  the  property,  at  the  time  of 
the  marriage  in  1828. — Crabb  v.  Thomas,  supra. 

4.  It  is  contended  that  the  testimony  in  this  case  shows 
that    Cameron  never  asserted  his  marital  rights   over   the 
slaves  during  the  coverture;  that  he  always  disclaimed  the 
ownership,  and  admitted  they  belonged  exclusively  to  his 
wife,  Nancy;  that  before  and  after  the  death  of  Mrs.   Came- 
ron, he  admitted  they  belonged  to  Mrs.  Lockhart,  in  remain- 
der.    These  admissions  must  be  presumed  to  have  been  made 
in  ignorance  of  his  rights.     They  were  doubtless  predicated 
on  an  erroneous  construction  of  the  deed   of  gift.     They  do 
not  confer  any  title  on  Mrs.  Lockhart,  the  daughter.     They 
are  ineffectual  as  a  gift,  because  unaccompanied  by  any  deliv- 
ery.    Neither  do  the  admissions,  made  after  the  marriage, 
vest  any  title   in  Nancy  Cameron,   the  wife. — Machem  v. 
Machem,  15  Ala.  373. 

5.  But  when  the  husband  receives  the  property  as  the  sep- 
arate property  of  the  wife;  holds  it  openly  and  avowedly  in 
the  same  right  during  the  continuance  of  the  coverture,  and 
never,  until  after  her  death,  attempts  to  assert  his  marital 
rights— his  right  to  the  property  never  does  attach,  because 
he  never  reduced  it  to  possession  as  husband.    It  does  not 
vary  the  case,  though  he  may  all  the  time  have  acted  in  igno- 
rance of  his  right  to  assume  dominion  over  it.     The  inquiry 
in  every  such  case  is,  not  whether  the  husband  had  the  right 
to  reduce  the  property  to  possession  as  husband,  but  whether  he 
actually  reduced  it  to  possession  in  that  capacity. — Betts  v.  Betts, 
supra',  Machem  v.  Machem,  28  Ala. 

6.  This  principle  can  not  help  the  present  case.     If  Mrs. 
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Lockhart  has  any  rights,  they  descend  to  her  as  next  of  kin 
and  distributee  of  Mrs.  Cameron,  her  mother.  She  can 
receive  them  only  through  administration  on  her  mother's 
estate. 

Whether  in  this  case,  the  claim  of  the  Swilleys,  or  of  the 
administrator  of  Cameron,  will  prevail  over  the  rights  of  the 
administrator  of  Mrs.  Cameron,  we  need  not  now  inquire. 
See  Crabb  v.  Thomas,  supra. 

The  decree  of  the  chancellor  is  affirmed. 


MASSEY  ET  AL.  vs.  COLE. 

[ACTION  AGAINST  OWNERS  OF  STEAMBOAT  TO  RECOVER  PENAI/TY  FOR  TRANSPORTATION 
OF  SLAVE  WITHOUT  MASTER'S  PERMISSION.] 

I 

1.  Liability  of  steamboat  for  unauthorized  transportation  of  slave. — The  principles 
asserted  in  the  case  of  Mangham  v.  Cox  &  Waring,  ante,  p.  81,  construing 
sections  1010-11  of  the  Code,  re-affirmed. 

APPEAL  from  the  Circuit  Court  of  Mobile, 
Tried  before  the  Hon.  C.  W.  RAFTER. 

THIS  action  was  brought  against  the  appellants,  as  the 
owners  of  the  steamboat  'S.  S.  Prentiss,'  to  recover  the 
penalty  of  fifty  dollars  for  their  transportation  of  plaintiff's 
slave  on  board  of  said  boat,  without  his  written  permission  : 
and  was  commenced  before  a  justice  of  the  peace,  but  removed 
by  appeal  into  the  circuit  court,  where  the  following  bill  of 
exceptions  was  taken  to  the  rulings  of  the  court : — 

<;  On  the  trial  of  this  cause,  the  defendants  admitted  that 
they  were  the  owners  of  the  steamboat '  S.  S.  Prentiss,'  which 
was  running  on  the  Alabama  river  between  Mobile  and 
Wetumpka,  as  a  passenger  and  freight  boat ;  and  that  they 
had  transported  a  slave,  the  property  of  plaintiff,  on  said 
boat,  without  the  verbal  or  written  permission  of  plaintiff. 
A  witness  for  plaintiff  testified,  that  the  slave,  when  arrested, 
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had  been  run  away  about  six  weeks,  and  he  was  employed  by 
plaintiff  to  hunt  him  up  and  arrest  him  ;  that  he  found  the 
slave  near  said  steamboat,  on  the  wharf  in  Mobile  ;  that  he 
heard  Massey,  one  of  the  defendants  and  owners  of  said  boat, 
after  said  slave  was  arrested,  admit  that  the  slave  had  been 
on  board  of  said  boat  for  about  sixteen  days,  and  had  been 
used  as  second  cook, — that  the  slave  was  first  discovered 
above  Claiborne,  on  the  upward  trip,  and  was  then  placed  in 
charge  of  the  steward  of  the  boat,  without  being  confined  in 
any  manner.  The  evidence  of  this  witness  further  tended  to 
show,  that  when  said  boat  reached  Mobile,  no  steps  were, 
taken  by  the  mafeter,  owners,  officers  or  agents  of  said  boat, 
to  restore  the  slave  to  plaintiff,  but  he  was  permitted  to  leave 
the  boat  and  go  about  at  large  ;  the  witness  arrested  him  on 
the  morning  after  the  boat  arrived  at  Mobile,  and  was  paid 
the  reward  offered  by  plaintiff.  The  defendants  offered  evi- 
dence, tending  to  prove  that  said  slave,  who  was  a  small  boy 
about  twelve  or  fifteen  years  of  age,  got  on  board  of  the  boat 
at  fhe  wharf  in  Mobile,  without  the  knowledge  or  consent  of 
any  one  in  charge  of  her  ;  that  he  was  first  discovered,  soon 
the  next  morning,  above  Claiborne,  and  was  then  put  in 
charge  of  the  steward  of  the  boat,  with  instructions  to  bring 
him  back  to  Mobile  on  the  return  trip,  and  to  deliver  him  up 
to  his  owner  ;  that  the  boat  was  unavoidably  detained  up  the 
river  for  about  sixteen  days,  being  aground  ;  that  the  boy 
was  then  brought  back  to  Mobile  on  said  boat,  and  plaintiff 
got  possession  of  him  without  expense  charged  by  the  defend- 
ants; that  the  boy  was  of  no  service  to  the  boat,  and  was  not 
employed,  but  was  an  expense  ;  that  all  who  were  in  charge 
of  the  boat  were  instructed  to  use  every  diligence  to  prevent 
negroes  from  getting  on  board  of  the  boat,  to  be  carried, 
without  the  consent  of  their  owners  ;  and  that  they  are,  and 
always  have  been,  thus  diligent.  The  defendants  offered 
evidence,  also,  tending  to  show  that  said  boy  was  in  the  habit  of 
running  away  and  making  trips  on  other  boats,  as  he  had  done 
on  the  defendants'  boat ;  which  evidence,  on  the  plaintiff 's 
objection,  was  excluded  by  the  court,  and  the  defendants 
excepted." 

"The  court  charged   the  jury, "among  other  things,  that 
although  said  slave  may  have  got  on  board  of  the  boat,  and 
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have  been  taken  away  on  board  of  her,  without  the  knowledge 
or  consent  of  those  in  charge  of  her  ;  yet,  if  those  in  charge 
of  the  boat,  after  the  slave  was  discovered  to  be  on  board, 
employed  him  in  the  service  of  the  boat,  and  continued  to 
transport  him.  so  employed,  and  neglected  to  use  the  necessary 
care  and  means  to  secure  him  as  a  runaway,  and  to  have  him 
restored  to  his  owner,  the  transportation  of  him  under  such 
circumstances,  after  the  discovery  of  him  on  board,  would 
render  the  owners  liable  for  the  penalty  sued  for." 

The  defendants  requested  the  following  charges  to  the  jury: 

"  1.  That  if  they  believed  the  defendants  used  every 
diligence  to  prevent  plaintiff 's  slave  from  getting  on  board 
of  their  boat,  without  the  knowledge  or  consent  of  his  owner, 
then  they  are  not  liable  for  the  penalty  sued  for. 

"  2.  That  if  the  defendants,  or  those  in  charge  of  the  boat, 
as  soon  as  they  discovered  the  negro  on  board,  took  charge 
of  him,  and  brought  him  back  on  the  return  of  the  boat ;  and 
the  owner  regained  the  possession  of  his  negro,  without 
expense  caused  by  the  defendants,  then  the  defendants  are 
not  liable  to  the  penalty  sued  for. 

"  3.  That  the  defendants  were  not  bound  to  have  put  the 
negro  in  jail,  at  the  nearest  jail  they  came  to  after  he  was 
discovered  on  board  of  the  boat ;  but,  if  they  took  such  care 
of  him,  and  brought  him  back  to  Mobile,  so  that  the  owner 
got  possession  of  him,  without  expense  caused  by  the  defend- 
ants, they  are  not  liable  for  the  penalty  sued  for." 

The  court  refused  these  charges,  and  the  defendants 
excepted  to  each  refusal,  as  well  as  to  the  charge  given;  and 
they  now  assign  these  matters  as  error. 

E.  S.  DARGAN,  for  the  appellants. 
J.  Y.  BLOCKER,  contra. 

RICE,  C.  J. — According  to  the  construction  given  to 
sections  1010  and  1011  of  the  Code,  in  Mangham  v.  Cox  & 
Waring,  at  this  term,  it  is  clear  that  there  is  no  error  in  the 
rulings  of  the  court  below  ;  and  upon  the  authority  of  that 
case,  the  judgment  of  the  court  below  in  this  case  is  affirmed. 
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CHARLES  vs.  DUBOSE. 

[BILL  IN  EQUITY  AGAINST  TRUSTEE  FOR  ACCOUNT.] 

1.  Purchase  by  trustee  at  his  own  sale. — A  purchase  by  a  trustee  at  his  own  sale  is 
not  absolutely  void,  but  voidable  merely  at  the  option  of  the  beneficiaries 
seasonably  expressed  ;  but  this  principle,  as  applicable  to  sales  by  executors 
and  administrators,  is  subject  to  the  qualifications  settled  by  the  previons 
decisions  of  this  court. 

2.  Certainty  requisite  in  allegations. — An  allegation  in  these  words  :  "Your  orator 
further  showeth,  that  said  defendant  pretends  that  he  has  heretofore  sold 
eaid  property,  as  trustee  as  aforesaid,  and  purchased  the  same  at  said  sale 
upon  his  own  individual  account;  but  your  orator  insists,  that  if  such  is  the 
case,  which  he  denies,  said  defendant  bought  the  same  at  a  grossly  inade- 
quate price,  and  il  would  be  contrary  to  equity  and  good  conscience  to 
maintain  the  validity  of  the  sale," — is  not  equivalent  to  an  averment  of  the 
fact  that  a  sale  was  made. 

3.  Decree  must  pursue  pleadings. — The  complainant  cannot  have  a  decree  which 
is  inconsistent  with  the  allegations  of  his  bill :  he  cannot  have  a  decree 
setting  aside  a  sale,  when  his  bill  denies  that  there  was  any  sale. 

4.  Cross  Assignments  of  error. — Cross  assignments  of  error  will  not  be  considered 
by  the  court,  except  by  consent  of  parties. 

APPEAL  from  the  Chancery  Court  of  Marengo. 
Heard  before  the  Hon.  WADE  KEYES. 

THIS  bill  was  filed  by  the  appellant,  Hopkins  G.  Charles, 
in  November,  1852,  to  compel  a  settlement  and  account  of  a 
deed  of  trust,  which  was  executed  by  one  Isaiah  Dubose  on 
the  14th  October,  1842,  to  James  H.  DuboSe  as  trustee,  to 
protect  and  secure  certain  creditors  and  sureties.  Complain- 
ant and  said  James  H.  Dubose  were  bound,  with  others,  as 
sureties  for  said  Isaiah  Dubose,  on  a  large  debt  to  Clement 
D.  Wallace,  of  South  Carolina,  which  was  there  reduced  to 
judgment,  against  all  the  parties  except  James  H.  Dubose, 
before  the  execution  of  the  deed  ;  and  this  was  the  principal 
debt  secured  by  the  deed.  The. bill  alleged,  that  the  trustee 
took  upon  himself  the  execution  of  the  trust,  and  possessed 
himself  of  all  the  property  conveyed  by  the  deed,  which  he 
still  retains  ;  that  complainant  was  compelled,  in  1850,  to  pay 
about  $6jOOO  in  satisfaction  of  the  balance  due  on  said 
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judgment ;  that  he  afterwards  applied  to  the  trustee  for 
indemnity  or  reimbursement  out  of  the  trust  property  in  his 
hands,  and  that  the  trustee  refused  to  refund  any  part  of  the 
money.  The  bill  also  contains  the  following  allegation  : — 
"Your  orator  further  showeth,  that  he  is  informed  and 
believes,  that  said  James  H.  Dubose  pretends  that  he  has 
heretofore  sold  said  property,  as  trustee  as  aforesaid,  under 
and  by  virtue  of  the  deed,  and  purchased  the  same  upon  his 
own  individual  account ;  but  your  orator  insists,  that  if  such 
is  the  case,  (which,  however,  he  denies,)  said  James  H.  Dubose 
bought  the  same  at  a  grossly  inadequate  price,  and  that  it 
would  be  contrary  to  equity  and  good  conscience  to  maintain 
the  validity  of  such  sale."  The  prayer  of  the  bill  is  for  an 
account  of  the  trust,  a  sale  of  the  property,  and  for  general 
relief. 

The  trustee  answered  the  bill  ;  admitting  the  execution  of 
the  deed,  and  his  acceptance  of  the  trust ;  alleging  that  he 
sold  the  property  conveyed  pursuant  to  the  terms  of  the  deed, 
and  became  himself  the  purchaser  at  a  full  and  fair  price,  and 
that  he  paid  out  the  proceeds  of  sale  as  directed  by  the  terms 
of  the  deed.  The  answer  contains  other  allegations,  and  sets 
up  several  distinct  defenses,  which  are  immaterial  as  the  case 
is  here  presented. 

The  chancellor,  on  final  hearing,  dismissed  the  bill;  holding, 
that  the  allegations  of  the  bill  did  not  authorize  a  decree 
setting  aside  the  trustee's  sale  ;  and  his  decree  is  now 
assigned  as  error. 

WM.  M.  BROOKS,  for  the  appellant. — 1.  The  complainant 
bases  his  right  to  the  relief  sought  upon  the  express  trust 
created  by  the  deed,  and  not  upon  the  sale  made  by  the 
trustee.  The  sale  is  no  part  of  his  case  ;  and,  if  of  any 
importance,  it  appertains  to  the  defense,  and  should  have  been 
set  up  and  relied  on  in  the  answer.  "When  set  up  in  the 
answer,  no  allegation  or  prayer  touching  it  is  necessary  in  the 
bill,  because  it  presents,  prima  fade,  no  lawful  bar  to  the 
relief  sought.  The  sale  will  be  set  aside,  at  the  mere  option 
of  the  cestui  que  trust,  without  the  averment  of  a  single  fact 
or  circumstance  against  it.  It  creates  no  bar,  because  it  may 
be  thus  set  aside.  The  trustee  cannot,  by  purchasing  the 
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trust  property  at  his  .own  sale,  create  an  interest  in  himself 
in  opposition  to  the  trust.  When  he  buys,  he  is  considered 
as  having  bought  for  the  benefit  of  the  beneficiaries,  and  in 
his  character  of  trustee,  and  is  liable  to  account  as  trustee. 
He  acquires  no  title  to  the  slaves  bought  at  his  own  sale : 
they  must  still  be  regarded  as  subject  to  the  trusts  of  the 
deed,  and  he  must  account  for  them  accordingly. — Andrews 
v.  Hobson,  23  Ala.  839  ;  Montgomery  v.  Givhan,  24  Ala. 
569  ;  Cunningham  v.  Rogers,  14  Ala.  149  ;  Harrison  v. 
Mock,  10  Ala.  194  ;  1  Dan.  Ch.  Pr.  428-9.  Nor  does  the 
trustee  say,  in  his  answer,  that  he  bought  the  property  for 
himself,  and  paid  the  purchase  money ;  but,  on  the  contrary, 
that  he  expressed  a  willingness  to  hold  it  subject  to  the  trust, 
or  to  permit  the  complainant  to  take  the  property  at  his  bid. 

2.  What  shall  be  deemed  a  reasonable  time,  within  which 
the  cestui  que  trust  must  apply  to  set  aside  a  sale  and  purchase 
by  the  trustee,  is  not  susceptible  of  any  definite  rule,  but 
must  depend  upon  the  circumstances  of  the  case,  and   the 
sound   discretion   of   the  court.     Eleven  years  have  been 
deemed  a  reasonable  time. — Butler  v.  Haskell,  4  Dess.  702. 

3.  Under  the  general  prayer,  any  relief  may  be  granted 
which  is  not  inconsistent  with  the  ease  made  by  the  bill. 

1.  W.  GAKROTT,  with  whom  were  LYON  &  PKINCE,  contra, 
contended,  1st,  that  the  trustee  had  such  an  interest  in  the 
property  conveyed  by  the  deed,  as  authorized  him  to  become 
the  purchaser  at  his  own  sale  ;  and  that  his  purchase  vested 
the  title  in  him. — Creagh  &  Forwood  v.  Savage,  9  Ala.  963  ; 
Johnson  v.  Johnson,  5  Ala.  92  ;  Scott  v.  Freeland,  7  Sm.  & 
Mar.  419. 

2.  That  the  allegations  of  the  bill  did  not  authorize  a 
decree  setting  aside   the  sale. — Story's   Equity  Pleadings, 
§§  241,  255,  257  ;  Maury  v.  Mason,  8  Porter,  211. 

3.  That  relief  was  barred  by  the  statute  of  limitations  and 
by  lapse  of  time.— 21  Ala.  682  ;  4  Cowen,  717  ;  8  Porter, 
211  ;  2  Story's  Equity,  §  1520. 

WALKER,  J. — In  many  of  the  adjudged  cases  there  may 
be  found  loose  expressions,  to  the 'effect  that  the  purchases  of 
trustees  are  void — that  a  trustee  cannot  purchase  at  his  own 
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sale,  and  that  a  purchase  by  a  trustee  will  be  deemed  to  have 
been  for  the  benefit  of  the  cestui  que  trust;  but  the  point  of 
law  actually  recognized  and  decided  in  most  (if  not  all)  of 
those  cases,  is,  that  the  purchases  of  trustees  are  voidable  at 
the  option  of  the  beneficiary.  The  law  is  thus  laid  down  in 
Campbell  v.  Walker,  5  Yesey,  680:  "  Any  trustee,  purchasing 
the  trust  property,  is  liable  to  have  the  purchase  set  aside,  if  in 
any  reasonable  time  the  cestui  que  trust  chooses  to  say  he  is 
not  satisfied  with  it.  The  trustee  purchases  subject  to  that 
equity  ;  that  if  the  cestuisque  trust  come  in  a  reasonable  time, 
they  may  call  to  have  the  estate  resold."  The  decisions  in 
the  cases  of  Creagh  &  Forwood  v.  Savage,  9  Ala.  959, 
Andrews  v.  Hobson,  23  Ala.  219,  and  McLano  v.  Spence, 
6  Ala.  893,  most  clearly  commit  this  court  to  the  proposition, 
that  such  sales  are  voidable,  and  not  absolutely  void.  In 
Beeson  v.  Beeson,  9  Penn.  State  Reports,  279,  the  English 
and  American  authorities  are' ably  and  elaborately  reviewed, 
and  the  conclusion  is  attained,  that  the  trust  sale,  at  which 
the  trustee  purchases,  is  not)  per  se,  void.  To  the  same  effect 
is  the  text  in  Hill  on  Trustees,  784.  While  the  doctrine,  that 
the  purchase  by  a  trustee  at  his  own  sale  is  simply  voidable 
at  the  election  of  the  beneficiary  seasonably  expressed,  affords 
all  necessary  protection  to  those  for  whom  he  is  acting,  it  is 
consistent  with  the  other  recognized  doctrines,  that  the 
trustee  has  no  right  to  abandon  the  purchase, — that  its 
benefits  may  be  claimed,  where  its  maintenance  will  favor 
the  interest  of  the  cestui  que  trust;  that  the  court  of  chancery 
will  uphold  the  sale,  where  the  beneficiaries  have  acquiesced 
for  any  considerable  period  ;  and  that  the  trustee  is  entitled 
to  a  restoration  of  the  purchase  money,  and  to  a  reimburse- 
ment of  money  expended  in  substantial  repairs  and  improve- 
ments, where  the  sale  is  set  aside  at  the  option  of  the  cestui 
que  trust. — Hill  on  Trustees,  marg.  pp.  536-9. 

Where  the  trustee  has  sold  for  an  increased  price  the 
property  purchased  by  him  at  his  own  sale,  the  law  permits 
the  beneficiaries  to  treat  the  sale  as  having  been  made  for 
their  benefit,  and  to  claim  the  proceeds. — Cunningham  v. 
Rogers,  14  Ala.  147.  This  principle  is  not  inconsistent  Vith 
the  law  as  above  laid  down,  but  a  legitimate  sequence  from 
it.  It  simply  asserts  the  right  of  the  cestui  que  trust  to  avoid 
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the  purchase  by  the  trustee,  and  therefore  to  regard  the 
subsequent  sale  by  him  as  a  sale  of  trust  property. 

It  is  not  our  purpose  to  disturb  the  decisions  of  this  court, 
in  reference  to  the  sales  of  executors  and  administrators. — 
See  Andrews  v.  Hobson,  supra,  and  other  cases  cited.  Subject 
to  the  exception  indicated  in  those  decisions,  an  exposition  of 
the  law,  sound  and  consistent  with  authority,  is  found  in  the 
proposition,  that  the  purchase  by  a  trustee  at  his  own  sale  is 
simply  voidable,  at  the  option  of  the  cestui  que  trust,  seasona- 
bly expressed  ;  and  it  is  totally  immaterial,  that  the  trustee 
has  acted  with  fairness,  and  made  no  profit. 

The  election  of  the  beneficiary  to  avoid  the  trust  sale,  may, 
no  doubt,  be  signified  by  the  bill  in  chancery  which  seeks  to 
set  it  aside.  But  it  follows  from  the  view  we  have  taken  of 
the  law,  that  the  title  vests  in  the  trustee,  subject  however  to 
be  defeated  ;  and  by  the  purchase  the  property  bought  is  no 
more  trust  property,  unless  the  sale  be  avoided.  The  com- 
plainant desires  the  sale  to  be  treated  as  avoided,  and  the 
property  brought  within  the  cognizance  of  the  court  as  trust 
property,  notwithstanding  the  sale.  The  decrees  of  the 
chancery  court  must  be  based  upon  appropriate  pleadings  ; 
and  the  complainant  cannot  have  a  decree  setting  aside  the 
sale,  and  holding  the  trustee  responsible  for  the  property 
bought  by  him,  without  the  proper  allegations  in  his  bill.  If 
the  purchase  by  the  trustee  was  made  by  the  consent  of  the 
beneficiaries,  or  has  been  ratified  by  them,  the  sale  would  be 
maintained.  Such  defensive  matter  the  defendant  has  no 
opportunity  to  set  up,  unless  he  is  informed  by  appropriate 
allegations  in  the  bill,  that  the  sale  will  be  assailed. 

The  bill  does  not  assert  that  there  was  a  sale  ;  but,  on  the 
contrary,  denies  it.  Its  language  is  :  "  Your  orator  further 
showeth,  that  he  is  informed  and  believes,  that  said  James  H. 
Dubose  pretends  that  he  has  heretofore  sold  said  property,  as 
trustee  as  aforesaid,  under  and  by  virtue  of  the  deed,  and 
purchased  the  same  at  said  sale  upon  his  own  individual 
account ;  but  your  orator  insists,  that  if  such,  is  the  case, 
(which  he  denies,)  the  said  James  H.  Dubose  bought  the  same 
at  a  grossly  inadequate  price,  and  that  it  would  be  contrary 
to  equity  and  good  conscience  to  maintain  the  validity  of  the 
sale."  It  is  no  averment  of  a  fact,  to  say  that  the  complainant 


372  ALABAMA. 


Charles  v.  Dubose. 


was  informed  that  a  sale  was  made. — Janes  v.  Cowles, 
26  Ala.  614;  Reid  v.  Walker,  18  Ala.  332.  Here,  the 
complainant  does  not  even  say  he  was  informed  that  a  sale 
was  made,  but  that  he  was  informed  that  the  defendant  so 
pretended,  which  complainant  denies.  The  proper  test  of  the 
complainant's  right  to  have  a  decree  avoiding  the  sale  and 
holding  the  defendant  accountable  for  the  property,  is  to 
inquire  whether,  if  the  defendant  had  confessed  everything 
in  the  bill  to  be  true,  the  court,  looking  at  the  bill  and  the 
confession  of  its  truth,  could  have  rendered  the  decree. — 

1  Daniell's  Ch:  PI.  425,   412;  Pennebacker  v.  Rochester, 

2  A.  K.  Mar.  315. 

We  do  not  mean  to  decide  whether,  under  an  application 
of  the  above  stated  test,  the  complainant  could  have  a  decree 
setting  aside  the  sale,  if  the  bill  had  simply  said  that  the 
defendant  pretended  there  had  been  a  sale,  and  expressed  the 
election  of  the  compainant  that  the  sale  should  be  set  aside 
if  it  had  been  made  ;  but  we  are  unanimously  of  the  opinion, 
that  a  decree  setting  aside  a  sale,  when  the  complainant 
denies  that  there  had  been  a  sale,  would  involve  a  total 
disregard  of  the  rules  of  pleading  and  evidence  whicK  we 
have  stated  above,  and  would  be  tantamount  to  granting 
relief  in  opposition  to  the  allegations  of  the  bill. 

The  chancellor  did  not  err  in  declining  to  set  aside  the 
sale.  There  is,  therefore,  no  error  in  the  decree,  prejudicial 
to  the  appellant,  and  it  must  be  affirmed,  at  his  costs. 

We  find  upon  the  transcript  a  cross  assignment  of  errors 
by  the  appellee.  There  is  no  consent  that  we  may  consider 
the  cross  assignment  of  errors  ;  nor  is  there  any  joinder,  from 
which  we  could  probably  imply  the  consent.  In  the  absence 
of  a  consent,  we  cannot  pass  upon  any  errors  against  the 
appellee.  In  every  case,  in  which  this  court  has  considered 
errors  assigned  by  the  appellee  or  defendant  in  error,  it  has 
been  by  consent. 
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CONNOLY  vs.  ALA.  &  TENN.  RIVERS  RAILROAD  CO. 

[SUMMARY  JUDGMENT,  ON  NOTICE  AND  MOTION,  AGAINST  DELINQUENT  STOCKHOLDER.] 

1.  Record  must  show jurisdiction. — To  sustain  a  summary  judgment,  on  notice  and 
motion,  the  record  must  affirmatively  show  every  material  fact  to  give  the 
court  jurisdiction  ;  and  the  notice,  though  copied  into  the  transcript, 
cannot  be  looked  to,  unless  it  is  made  part  of  the  record  by  proper  reference. 

2.  Judgment  by  default  final. — Unpaid  calls  for  railroad  stock  are  not  "  instru- 
ments of  writing  ascertaining  the  plaintiff's  demand",  within  the  meaning 
of  the  statute  (Code,  §  2366)  authorizing  the  rendition  of  a  final  judgment 
by  default  without  the  intervention  of  a  jury. 

APPEAL  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  C.  W.  RAPIER. 

THIS  \Sras  a  summary  proceeding,  by  notice  and  motion, 
against  a  delinquent  stockholder  in  a  railroad  company,  for 
unpaid  caHs  for  stock  ;  and  was  instituted  under  the  9th 
section  of  the  act  incorporating  the  Alabama  and  Tennessee 
Rivers  Railroad  Company. — Session  Acts  1847-8,  p.  267. 
Final  judgment  by  default,  without  the  intervention  of  a  jury, 
was  rendered,  reciting  that  service  of  process  was  proved. 
The  notice  is  set  out  in  the  transcript,  but  it  is  not  referred 
to  in  the  judgment  entry,  nor  is  it  otherwise  made  part  of  the 
record.  The  rendition  of  this  judgment  is  now  assigned  ae 
error. 

. '  •  > 

CHILTON,  MORGAN  &  CHILTON,  for  appellant. 

WM.  M.  BYRD,  contra. 

STONE,  J. — 1.  In  summary  proceedings,  such  as  this,  to 
sustain  a  judgment  by  default,  the  record  must  affirmatively 
show  the  existence  of  every  material  fact  to  give  the  court 
jurisdiction,  and  to  sustain  its  judgment.  The  notice,  though 
copied  into  the  record,  cannot  be  looked  to,  unless  it  is  made 
part  of  the  record  by  proper  reference.  These  principles 
have  been  so  often  asserted  by  this  court,  that  a  citation  of 
authorities  would  seem  almost  a  work  of  supererogation. — 
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Logwood  v.  Bank  of  Huntsville,  Minor,  23  ;  Lyon  v.  State 
Bank,  1  Stew.  466-7  ;  Parsons  v.  Lee  &  Norton,  8  Porter. 
125;  Bates  v.  PI.  &  Mer.  Bank,z6.  99  ;  Bondurant  v.  Woods. 
1  Ala.  543;  Smith  v.  Br.  Bank  of  Mobile,  5  Ala.  26  ;  Beard 
v.  Br.  Bank  of  Mobile,  8  Ala.  344;  Andrews  v.  Branch  Bank, 
10  Ala.  375;  Riggs  v.  State  Bank,  11  Ala.  185;  Jemison  v. 
P.  &  M.  Bank,  17  Ala.  754-8. 

2.  The  judgment  in  this  case  was  rendered  by  default  final. 
This  was  also  error,  as  unpaid  calls  for  railroad  stock  are  not 
"instruments  of  writing,  ascertaining  the  plaintiff's  demand.''* 
Code,  §  2366. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded. 


CAIN  vs.  PENIX. 

[EJECTMENT.] 

1.  Charge  invading  province  of  jury. — A  charge  which  instructs  the  jury,  that  if 
they  believe  the  testimony  of  one  witness  they  must  find  for  the  plaintiff, 
but  if  they  believe  the  testimony  of  another  they  must  find  for  the  defend- 
ant, assumes  that  there  is  an  irreconcilable  conflict  in  the  testimony  of  the 
two  witnesses,  and  is  therefore  an  invasion  of  the  province  of  the  jury. 

APPEAL  from  the  Circuit  Court  of  Cherokee. 
Tried  before  the  Hon.  JOHN  E.  MOORE. 

THIS  action  was  brought  by  William  L.  Cain  against  John 
Penix;  and  the  bill  of  exceptions  shows  the  following 
facts:  "  The  plaintiff  gave  in  evidence,  on  the  trial,  a  deed 
from  one  Hooper  to  himself  for  the  land  in  controversy,  and 
also  proved  the  existence  and  loss  of  a  deed  from  the  sheriff 
of  Cherokee  county  to  said  Hooper  for  said  land,  and  that 
said  land  had  been  levied  on  and  sold  as  the  property  of  one 
Crawford,  under  an  order  of  sale  from  the  circuit  court  of 
said  county;  which  order  of  sale,  and  the  decree  of  the  court 
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under  which  it  was  issued,  were  also  produced  in  evidence. 
On  the  part  of  the  defendant,  it  was  proved,  that  Hooper, 
previous  to  the  execution  of  said  deed  to  plaintiff,  had  execu- 
ted a  deed  to  said  Crawford,  under  the  following  facts: 
Hooper  swore,  that  he  made  the  deed  to  Crawford  upon  the 
proposition  of  one  Lay,  as  the  agent  of  Crawford,  to  pur- 
chase said  land;  and  that  he  gave  the  deed  to  Lay,  to  be 
delivered  to  Crawford  if  he  paid  the  consideration  money. 
Lay  swore,  that  he  received  the  deed  from  Hooper;  that  it 
was  agreed  between  Hooper  and  himself,  that  he  would  either 
return  the  deed,  or  would  pay  him  the  money;  that  Hooper 
subsequently  informed  him,  (he  having  in  the  meantime  deliv- 
ered the  deed  to  Crawford,)  that  Crawford  had  run  away 
without  paying  the  money;  that  Lay  then  said,  'You  have  got 
me  for  the  money/  and  offered  to  pay  it,  and  that  Hooper 
said  he  would  not  receive  it  from  him.  .It  was  in  proof,  also, 
that  Hooper  had  notified  Penix  that  he  had  executed  a  deed 
to  Cain  for  the  said  land  upon  valuable  consideration;  but 
Penix  purchased  from  Hooper's  son  a  justice's  judgment 
against  Crawford,  (which,  with  an  order  of  sale  subsequent  to 
that  under  which  plaintiff  claimed,  was  in  evidence.)  and  had 
the  land  levied  on  and  sold,  and  became  the  purchaser." 

"On  these  facts,"  the  court  refused  several  charges  which 
were  asked  by  the  plaintiff,  and  instructed  the  jury  as  follows: 
"That  if  they  believed  the  testimony  of  Hoopeiythey  should 
find  for  the  plaintiff;  but,  if  they  believed  the  statements  of 
Lay,  they  must  find  for  the  defendant,  inasmuch  as  Crawford 
became  invested  with  the  title  to  the  land  the  moment  Lay 
delivered  the  deed  to  hint,  and  the  land  was  then  subject  to 
be  sold  as  Crawford's."  The  plaintiff  excepted  to  this  charge, 
and  he  now  assigns  it  as  error. 

D.  W.  BAINE,  for  the  appellant. 
JAMES  B.  MARTIN,  contra. 

RICE,  C.  J. — The  charge  of  the  court  below  assumes  that 
there  is  an  irreconcilable  conflict  between  the  testimony  of 
the  two  witnesses,  Hooper  and  Lay.  In  making  this  assump- 
tion, the  court  went  beyond  the  'limits  assigned  to  it  by  the 
law,  and  invaded  the  province  of  the  jury.  Even  if  the  tes- 
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timony  of  these  witnesses  was  apparently  at  variance,  (as  to 
which  we  say  nothing,)  it  was  clearly  for  the  jury  to  consider 
and  determine  whether  their  testimony  was  not  in  reality 
reconcilable,  and  whether  there  was  any  extrinsic  reason  dis- 
closed by  the  evidence  in  the  cause,  for  suspecting  such  willful 
and  corrupt  error  or  fraud  in  either  of  those  witnesses,  as  to 
destroy  his  credit  altogether. — 1  Starkie  on  Ev.  515,  §  81; 
Moore  v.  Jones,  13  Ala.  R.  296;  Hitt  v.  Rush,  22  Ala.  R.  563. 

If  the  court  below  had  properly  referred  to  the  jury  the 
credit  of  these  witnesses,  and  the  reconcilableness  and  effect 
of  their  testimony,  we  cannot  say  that  the  result  of  the  case 
would  not  have  been  different.  There  was  nothing  in  the 
case  to  warrant  the  court  in  making  it  turn  entirely  on  the 
question  whether  the  jury  believed  the  whole  of  the  testimony 
of  the  one  OP  the  other  of  these  witnesses. — As  to  escrow,  see 
Firemen's  Ins.  Co.  v.  McMillan,  at  this  term;  Lovett  v. 
Adams,  3  Wend.  R.  380. 

As  the  proceedings  under  which  the  land  was  sold  by  the 
sheriff  are  not  set  forth,  we  decline  to  consider  the  questions 
supposed  by  the  counsel  to  arise  out  of  such  sale.  And  with- 
out deciding  any  other  question,  we  hold  the  charge  of  the 
court  below  erroneous  for  the  reasons  above  stated;  and  for 
that  error,  we  reverse  its  judgment,  and  remand  the  cause. 


DOE,  EX  DEM.- TILLMAN,  vs.  LONG  AND  FREEMAN. 

[EJECTMENT  BY  CLAIMANT  UNDER  DEED  OF  CREEK-INDIAN  RESERVED.] 

1.  President's  approval  of  contract,  how  proved.^The  president's  approval  of  a 
contract  for  the  sale  of  an  Indian  reservation,  cannot  be  proved  by  the 
mere  certificate  of  the  secretary  of  war,  not  under  the  seal  of  his  depart- 
ment, endorsed  on  the  contract. 

APPEAL  from  the  Circuit  Court  of  Russell. 
Tried  before  the  Hon.  ROBERT  DOUGHERTY. 
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THE  lessors  of  the  plaintiff  in  this  case,  claiming  as  heirs- 
at-law  of  one  Fannin,  offered  in  evidence  the  deed  of  a  Creek 
Indian,  conveying  the  land  in  controversy,  which  was  reserved 
to  him  under  the  treaty  of  March  24,  1832,  to  Fannin  & 
Howell.  This  deed,  or  contract,  is  in  the  usual  form  of  such 
instruments,  and  is  expressed  to  be  "  subject  to  the  certifying 
agent,  and  to  the  approval  of  the  president  of  the  United 
States,  agreeably  to  the  provisions  of  the  treaty  aforesaid"; 
and  an  endorsement  on  it  is  in  these  words  :  "  This  contract 
has  been  approved  by  the  president."  (signed)  "  J.  R.  Pom- 
sett,  sec.  of  war."  The  court,  on  the  defendant's  objection, 
excluded  this  deed  from  the  jury  ;  to  which  the  plaintiff 
excepted,  and  took  a  non-suit. 

GEO.  D.  HOOPER,  for  the  appellant.— 1.  Notice  is  taken  by 
all  tribunals  of  the  genuineness  of  the  signature,  not  only  of 
the  chief  executive,  but  of  the  heads  of  departments,  and  of 
the  principal  officers  of  state. — 1  Greenl.  8,  and  cases  cited; 
Jones  v^  Gales,  4  Mass.  635  ;  Rex  v.  Jones,  2  Camp.  121 : 
Martin  &  Yerger,  133.  The  certificate  of  even  a  subordinate 
officer,  in  the  absence  of  proof  to  the  contrary,  is  to  be  taken 
as  genuine,  and  what  it  purports  to  be  on  its  face. — Cox  v. 
Jones,  1  Stew.  379. 

2.  The  president  acts  through  the  heads  of  departments, 
whose  action,  within  their  appropriate  spheres,  is  deemed  to 
be  his,  when  the  law  assigns  or  permits  their  action. — Wilcox 
v.  McConnell,  13  Peters,  498. 

3.  The  court  will  recognize  the  historical  fact,  that  the 
subordinate  bureaus  of  the  war  department,  during  its  admin- 
istration by  Joel   R.   Poinsett,   comprehended   the  subject- 
matter  of  the  certificate  ;  and,  if  necessary,  it  will  apply  the 
maxim,  Omnia  rite  acta  presumuntur. 

BAKER  &  LEWIS,  contra. — The  endorsement  on  the  deed 
offered  in  evidence  is.  no  proof  of  the  president's  approval  of 
the  contract.  It  is  extra-official — the  mere  statement  of  a 
fact,  and  is  entitled  to  no  more  credit  than  the  statement  of 
a  private  person. — 1  Greenl.  Ev.  §  498  ;  Oakes  v.  Hill. 
14  Pick.  442  ;  Wolfe  v.  Washburn,  6  Cowen,  261  ;  t&.  751. 
25 
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WALKER,  J. — The  certificate  of  J.  R.  Poinsett,  secretary 
of  war,  endorsed  on  a  deed,  and  not  under  the  seal  of  his 
department,  that  the  deed  had  been  approved  by  the  president, 
is  not  evidence  of  the  fact  of  the  president's  approval.  The 
deed  offered  in  evidence  in  this  case  was  one  made  in  1834. 
by  a  Creek  Indian,  conveying  his  reservation  under  the  treaty 
of  24th  March,  1832;  and  does  not  convey  the  title,  without 
the  president's  approval.  Therefore,  the  court  did  not  err  in 
excluding  the  deed  from  the  jury.  The  clear  and  indisputa- 
ble principle,  that  "the  president  f- peaks  and  acts  through 
the  heads  of  the  several  departments,  in  relation  to  subjects 
which  appertain  to  their  respective  duties,"  laid  down  in 
Wilcox  v.  Jackson,  13  Peters,  has  no  application  here.  It  is 
not  a  duty  of  the  secretary  of  war  to  prove  by  his  certificate 
the  fact  of  the  president's  approval.  If  it  be  true  that  the 
fact  of  the  president's  approval  is  shown  by  the  records  in 
the  war  department,  it  may  be  that  the  record  might  be 
certified  by  the  certificate  of  the  head  of  that  department ; 
but  it  would  be  at  war  with  principle  and  authority,  to  permit 
him  to  prove  by  his  certificate  the  facts  evidenced  by  the 
record.  It  would  contravene  the  principle  that  the  record  is 
the-  best  evidence,  and  would  substitute  the  judgment  of  that 
officer  for  that  of  the  court,  as  to  the  effect  of  the  record. 
The  authorities  cited  below  fully  sustain  our  several  positions. 
3  Phillipps  on  Evidence,  C.  &H.  Notes,  note  702;  Greenleaf 
on  Evidence,  637,  §  498;  Brown  v.  Chambers,  12  Ala.  713: 
See  the  treaty  copied  in  a  note  to  Phipp  v.  McGehee,  5  Por- 
ter, 413, 

The  judgment  of  the  court  below  is  affirmed. 

RICE,  C.  J.,  not  sitting. 
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ZIMMERMAN  vs.  HUBER. 

[BILL  IN  EQUITY  FOR  SETTLEMENT  OF  PARTNERSHIP  ACCOUNTS  AFTER  DISSOLUTION.] 

1.  Compensation  to  partner  for  services. — Each  partner  is  bound  to  bestow  his 
attention  and  services  in  promotion  of  the  general  interest  of  the  firm,  and 
neither  is  entitled,  in  the  absence  of  a  special  agreement,  to  compensation 
for  such  services;  nor  can  either  partner  claim  compensation  for  the  services 
of  apprentices,  though  their  board,  clothing,  and  necessary  expenses  are 
proper  charges ;  but  a  partner  may  prefer  a  claim  for  valuable  services 
rendered  by  his  child. 

2.  Evidence  of  admissions. — If  a  party  offers  in  evidence  his  adversary's  letters, 
they  become  evidence  as  well  for  as  against  the  writer ;  and  if  received  to 
charge  him,  they  should  also  be  heard  to  discharge  him. 

3.  Liability  of  partner  for  profits  on  individual  purchase. — If  1  he  damaged  goods  of 
the  firm  are  sold  at  auction  on  account  of  the  insurers,  and  purchased  by 
one  of  the  partners,  the  benefits  of  the  purchase  enure  to  the  firm,  and  not 
to  himself  individually. 

4.  Manner  of  stating  account  by  master. — In  stating  the  accounts  of  a  mercantile 
partnership,  the  master  should  first  ascertain  whether  the  business  resulted 
in  profit  or  loss,  and  to  what  extent ;  and  should  also  dispose  of  the  uncol- 
lected  debts. 

> 

APPEAL  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  J.  W.  LESESNE. 


THE  bill  in  this  case  was  filed  by  the  appellant,  seeking  the 
settlement  of  the  partnership  accounts  between  himself  and 
the  defendant.  The  partnership  was  formed  in  the  fall  of 
1842,  and  was  dissolved  in  April,  1845.  Its  business  was 
the  manufacture  and  sale  of  tobacco,  snuff,  cigars,  <fec. ;  Zim- 
merman superintending  the  manufacture  in  Philadelphia,  and 
Huber  making  the  sales  in  Mobile.  A  partial  settlement  of 
accounts  was  made  between  the  partners  in  October,  1843, 
when  the  firm  was  found  indebted  to  Huber  in  the  sum  of 
$2,608.06,  and  a  small  balance  was  found  against  Zimmerman; 
and  Huber  permitted  the  sum  due  him  to  remain  in  the  firm 
as  stock.  The  matters  of  account  being  referred  to  the 
register  and  master,  he  stated  an  account,  showing  a  balance 
against  Zimmerman  of  $213.27.  Numerous  exceptions  were 
taken  to  the  account  stated  by  the  master,  all  of  which  were 
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overruled  by  the  chancellor,  and  these  are  the  only  matters 
now  assigned  as  error  ;  but,  as  the  legal  principles  decided 
by  the  court  will  be  readily  understood  from  the  opinion,  it 
is  unnecessary  to  attempt  a  statement  of  the  accounts. 

GEORGE  N.  STEWART,  for  the  appellant. 
A.  R.  MANNING,  contra. 

STONE,  J. — The  account  in  this  case  is  stated  on  an 
erroneous  principle,  and  entirely  fails  to  do  justice  to  the 
parties.  Neither  can  it  be  here  corrected,  by  anything  short 
of  a  re-statement.  We  therefore  reverse  and  remand  the 
cause,  that  the  account  may  be  retaken. 

Certain  legal  questions  will  again  arise,  and  we  feel  it  our 
duty  to  determine  them  at  this  time. 

The  pleadings  show  that  this  was  a  general  and  equal 
partnership,  for  the  manufacture  and  sale  of  cigars,  tobacco. 
&c.;  Zimmerman  to  superintend  the  manufacture  in  Phila- 
delphia, and  Huber  to  make  .the  sales  in  Mobile.  Eacli 
partner  was  bound  to  bestow  his  services  and  attention  in 
promotion  of  the  general  interest,  and  neither  partner  is 
entitled  to  any  compensation  for  such  services  and  attention, 
there  befng  no  agreement  to  that  effect. — Bradford  v.  Kim- 
berly,  3  Johns.  Ch.  431  ;  Collyer  on  Partnership,  (Perkins' 
ed.)'§  183. 

The  appellant  is  entitled  to  fair  compensation  for  the 
services  of  his  daughter,  provided  she  was  employed  about 
the  business,  and  rendered  valuable  service.  The  apprentices 
must  be  regarded  as  the  apprentices  of  the  firm  ;  and  no 
charge  can  rightfully  be  made,  save  for  their  board,  clothing, 
and  other  necessary  expenses. 

The  defendant,  Huber,  has  made  evidence  of  several  of  the 
tetters  of  Zimmerman.  This,  under  the  rule,  makes  evidence 
of  the  entire  letters  ;  entitled  to  more  or  less  weight,  accord- 
ing as  they  are  reasonable,  and  consistent  with  the  other 
facts,  and  with  themselves.  There  is  nothing  unreasonable  in 
the  letters,  nor  have  we  discovered  in  them  any  material 
discrepancies.  Such  portions  of  them  as  contain  facts  mate- 
rial to  Mr.  Zimmerman,  are  certainly  entitled  to  some  weight. 
If  received  to  charge  him,  they  should  also  be  heard  t<» 
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discharge  him.  These  letters  show  important  and  continued 
services,  and  heavy  and  repeated  expenditures  of  money  by 
Zimmerman,  in  procuring  materials,  and  manufacturing  and 
forwarding  merchandise  to  Huber. 

The  letter  of  23d  February,  1845,  is  very  persuasive  to 
show  that  the  candy  was  bought  and  sold  on  partnership 
account. 

The  purchase  made  at  auction  sale  of  the  damaged  cigars, 
must  be  regarded  as  made  on  joint  account ;  and  Huber  must 
account  to  the  firm  for  the  profits. — Collyer  on  Partnership, 
by  Perkins,  §§  184-6. 

We  can  perceive  no  solid  foundation  for  the  charge  made 
by  Huber  of  expenses  to  and  from  Philadelphia.  The  journey 
does  not  seem  to  have  been  necessary  to  the  business  of 
Zimmerman  &  Huber.  Neither  is  the  firm  chargeable  with 
house  rent,  prior  to  the  settlement  in  October,  1843.  All 
necessary  expenses  about  the  conduct  of  the  business  and 
sale  of  the  merchandise,  are  proper  charges. 

Huber,  it  seems,  kept  no  account  of  sales,  although  he 
admits  the  sale  of  merchandise,  amounting  to  thirteen  thou- 
sand dollars.  He  was  continuously,  and  at  short  intervals, 
receiving  shipments  and  invoices  of  goods;  and  now,  after  the 
dissolution,  he  for  the  first  time  complains  that  those  invoices 
were  false  in  amounts  and  quantities.  Twenty  thousand 
cigars  are  debited  to  the  indefinite  account  of  "smoked, 
sampled  and  spoiled."  These  considerations  present  the 
appellee  in  no  very  favorable  light. 

The  account  is  defective,  in  failing  to  ascertain  whether  the 
partnership  resulted  in  profit  or  loss,  and  to  what  extent. 
This  should  have  been  the  first  inquiry  of  the  register. 
Having  attained  this  predicate,  correct  conclusions  would 
necessarily  have  followed.  There  was  error  in  not  allowing 
Zimmerman  credit  for  materials  and  workmanship  in  manu- 
facturing; and  equal  error,  in  not  allowing  Huber  credit  for 
remittances  to  Zimmerman.  Huber,  in  his  answer,  admits  he 
took  the  balance  of  stock  on  hand  in  Mobile  when  the  firm 
dissolved,  at  $2,950  ;  and  the  report  debits  him  for  this  item 
only  $2,000.  This  must  be  corrected.  The  report  should 
also  have  disposed  of  the  uncollected  dues. 

Zimmerman  must  account  for  the  balance  he  owed  the  firm 
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in  October,  1843,  as  so  much  cash;  and  Huber  is  entitled  to 
the  $2,608,  which  the  firm  owed  him,  with  interest.  This 
interest,  however,  will  only  be  allowed  for  one  year,  as 
Huber's  excess  of  sales  ov^r  remittances  had  at  the  end  of 
that  period  paid  this  demand.  On  any  balance  that  may  be 
found  either  way,  the  register  will  allow  interest. 

Whether  the  parties  shall  be  allowed  to  adduce  other 
evidence  before  the  register,  we  leave  for  the  determination 
of  the  chancellor,  whose  means  of  informing  himself  in  the 
premises  are  less  restricted  than  ours. 

The  above  remarks  are  made  in  reference  to  the  evidence, 
as  it  appears  in  the  record.  Should  new  testimony  be 
adduced,  of  course  the  register  will  give  it  due  weight. 

Reversed  and  remanded. 


RAIFORD  vs.  GOVERNOR,  USE,  &c. 

[DEBT  ON  SHERIFF'S  BOND — PLEA  OF  TENDER.] 

1.  Costs  accruing  after  tender. — Where  a  tender  of  the  full  amount  claimed  is 
made  after  suit  brought,  and  refused,  and  the  costs  are  paid  by  the  defend- 
ant up  to  the  time  of  the  tender  ;  and,  under  the  plea  of  tender,  the  money 
is  brought  into  court  on  the  day  of  trial,  and  paid  to  the  plaintiff, — this 
does  not  discharge  the  defendant  from  the  costs  accruing  after  the  tender. 

2.  Charge  on  question  already  decided  by  court. — A  charge  to  the  jury  upon  a 
question  which  has  been  submitted  to  the  court,  and  by  it  correctly  decided 
against  the  defendant,   although  unnecessary  and  objectionable,  is  not  a 
ground  of  reversal  in  favor  of  the  defendant. 

APPEAL  from  the  Circuit  Court  of  Perry. 
Tried  before  the  Hon.  ROBERT  DOUGHERTY. 

THIS  action  was  founded  on  the  appellant's  official  bond  as 
sheriff  of  Perry  county  ;  the  breach  assigned  being,  that 
said  Raiford,  as  sheriff,  sold  under  execution  certain  personal 
property  belonging  to  Alfred  Berry,  (who  was  the  defendant 
in  execution,  and  for  whose  use  this  suit  was  brought,)  without 
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having  it  present  at  the  time  and  place  of  sale,  and  thereby 
caused  it  to  sell  for  an  inadequate  price.  The  bill  of  exceptions 
states,  that  "  this  cause  coming  on  to  be  tried,  the  defendant 
pleaded,  among  other  things,  that  on  the  27th  day  of  April, 
1853,  after  the  bringing  of  this  suit,  he  tendered  to  the  said 
plaintiff  the  sum  of  $100.50,  in  good  and  lawful  money,  on 
account  of  the  demand  and  damages  sued  for,  and  being  the 
amount  due  to  him,  (which  money  said  defendant  brings  into 
court,)  and  that  he  had  been  ready  and  willing,  ever  since  the 
date  of  said  tender,  to  pay  said  sum  to  the  plaintiff  ;  that  on 
the  same  day  and  year  he  had  also  paid  the  costs  which  had 
accrued  in  said  cause  up  to  the  date  of  said  tender,  and  up 
to  the  time  of  the  payment  of  said  costs.'"'  In  support  of  his 
plea,  the  defendant  proved  all  the  facts  stated,  and  paid  the 
sum  tendered  to  the  plaintiff's  attorney;  and  the  plaintiff 
conceded  that  he  did  not  claim  any  more  damages.  The  only 
question  was,  whether  the  plaintiff,  under  these  facts,  was 
entitled  to  recover  the  costs  which  had  accrued  subsequent 
to  the  tender;  "and  this  question  being  submitted  to  the 
court,  the  court  decided,  that  said  facts  did  hot  exempt  the 
defendant  from  the  costs  so  accruing,  and  directed  that  the 
same  should  be  taxed  against  the  defendant ;  to  which  ruling 
of  the  court  the  defendant  excepted ."  The  court  also  charged 
the  jury,  "  that  if  they  believed  the  evidence,  they  must  find 
the  issue  between  the  parties  on  the  plea  of  tender  in  favor 
of  the  plaintiff;  and  to  this  charge  also  the  defendant  except- 
ed." These  two  rulings  of  the  court  are  the  only  matter? 
assigned  as  error. 

I.  W.  GARROTT,  for  the  appellant,  cited  the  following  cases: 
Roberts  v.  Lambert,  2  Taunton,  284  ;  Zeevin  v.  Cowell,  ib. 
203  ;  Tidd's  Practice,  vol.  1,  p.  619  ;  Chitty's  General 
Practice,  vol.  3,  p.  281 ;  Retan  v.  Drew,  19  Wendell,  30-1 ; 
Woodruff  v.  Trapnall,  7  English,  640  ;  Smith  v.  Anders, 
21  Ala.  782  ;  9  Bacon's  Abr.  340. 

W7M.  M.  BROOKS,  contra,  cited  Jackson  v.  Law,  5  Cowen, 
248  ;  Hubbard  v.  Chenango  Bank, 8  ib.  88;  Fultou  v.  Pilton, 
16  Ohio,  457;  Green  v.  Shutliff,"  19  Yerrfont,  592;  9  Bacon's 
Abr.  321-5;  Retan  v.  Drew,  19  Wendell,  304;  21  Ala.  782. 
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RICE,  C.  J. — According  to  the  common  law,  a  plea  of 
tender  after  suit  bought  was,  as  a  plea,  no  bar  in  a  court  of 
law.  But,  as  it  was  just  that  a  defendant,  who  had  not  made 
a  tender  before  action  brought,  should  have  an  opportunity  of 
satisfying  the  debt  for  which  an  action  had  been  commenced, 
and  of  protecting  himself  from  the  costs  which  might  accrue 
subsequent  to  the  time  when  he  availed  himself  of  that 
opportunity,  the  practice  of  giving  leave  to  bring  money  into 
court  upon  the  common  rule  was  introduced,  for  the  sake  of 
giving  that  opportunity  and  that  protection.  That  rule  was 
seldom  granted,  without  requiring  the  payment  of  all  the 
costs  which  had  accrued  when  it  was  applied  for.  Part  of 
the  rule  is,  that  unless  the  plaintiff  shall  accept  of  the  money 
brought  into  court,  together  with  costs  to  the  time  of  bringing 
it  in,  in  full  discharge  of  the  action,  the  said  money  is  to  be 
paid  to  the  plaintiff,  and  to  be  stricken  out  of  the  declaration; 
and  upon  the  trial,  the  plaintiff  shall  not  be  permitted  to  give 
any  evidence  as  to  said  money.  If  the  plaintiff  accepts  the 
money  as  the  full  amount  due,  the  action  is,  of  course,  at  an 
end  ;  but  he  may  deny  that  it  is  sufficient  to  satisfy  his 
demand,  and  go  on  to  trial. — 9  Bacon's  Abr.  (edition  of 
1846),  321,  340,  345;  Murray  v.  Windley,  7  Iredell's  Rep.  201. 

In  the  present  case,  the  tender  was  made  after  action 
brought.  There  was  no  rule  to  bring  the  money  into  court. 
The  money  was  not  brought  in,  until  about  two  years  after 
the  tender,  nor  until  the  day  on  which  the  tender  was  pleaded 
and  the  trial  had.  The  only  question  to  be  tried  was, 
whether,  upon  the  undisputed  facts  presented,  the  defendant 
was  exempted  frpm  liability  for  the  costs  which  accrued  after 
the  tender.  That  question  was  ''  submitted  to  the  court,"  and 
was  correctly  decided  by  the  court  against  the  defendant. 
Nothing  then  remained  for  the  jury  to  try.  But  the  charge 
of  the  court  upon  the  question  which  had  been  submitted  to  it, 
and  which  had  been  correctly  decided  by  it,  although  unne- 
cessary and  objectionable,  could  not  possibly  have  injured 
the  defendant,  who  is  the  appellant.  That  charge,  therefore, 
does  not  entitle  him  to  a  reversal  of  the  judgment.  If  he  had 
paid  all  the  costs  which  had  accrued  up  to  the  time  he  paid 
the  money  into  court,  there  would  have  been  no  controversy. 
Not  having  done  that,  and  not  having  paid  the  money  in 
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under  any  rule  of  court,  his  mere  tender  and  payment  of  the 
costs  due  at  the  time  of  the  tender  did  not  exempt  him  from 
liability  for  costs  afterwards  accruing. 
Judgment  affirmed. 


SHELLEY,  USE,  &c.,  vs.  GRAVES. 

[SUPERSEDEAS  OF  EXECUTION  OX  JUDGMENT  REVIVED  BY  SCIKE  FACIAS.] 

1.  Revival  and  presumed  satisfaction  of  judgment. — A  judgment  rendered  by  a  jus- 
tice of  the  peace  before  the  adoption  of  the  Code,  upon  which  an  execution 
was  issued  within  a  year,  and  was  returned  'no  property  found/  is  not  pre- 
sumed satisfied  after  the  lapse  of  more  than  ten  years  without  the  issue  of 
another  execution,  and  may  be  revived  by  scire  facias  on  proof  of  these  facts. 

APPEAL  from  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  ROBERT  DOUGHERTY. 

THE  facts  of  this  case  may  be  thus  stated:  Charles  P. 
Shelley,  the  appellant,  suing  for  the  use  of  R.  M.  Minatt, 
recovered  a  judgment  against  George  W.  Graves,  before  a 
justice  of  the  peace,  on  the  23d  March,  1838  ;  on  which  an 
execution  was  issued  on  the  10th  April,  1838,  and  returned 
'no  property  found.7  On  the  23d  March,  1854,  a  scire  facias 
was  issued  on  this  judgment,  and  on  the  22d  April  it  was 
revived.  Execution  having  been  issued  on  the  revived  judg- 
ment, the  defendant  filed  a  petition  for  a  supersedeas;  and  on 
the  trial  in  the  circuit  court,  these  facts  being  in  evidence, 
the  court  charged  the  jury,  "that  if  no  execution  had  issued 
on  said  judgment  within  the  space  of  ten  years,  the  plaintiff 
was  not  entitled  to  have  it  revived,  and  they  must  find  the 
issues  for  the  defendant."  The  plaintiff  excepted  to  the 
charge  of  the  court,  and  he  now  assigns  it  as  error. 

JOHN  WHITE,  for  appellant. 
A.  Q.  NICKS,  contra. 
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"WALKER,  J. — The  only  question  in  this  case  is,  whether 
a  judgment,  rendered  before  the  adoption  of  the  Code,  by  a 
justice  of  the  peace,  can  afterwards  be  revived  upon  scire 
facias,  in  a  case  where  there  is  no  other  proof  than  the  rendi- 
tion of  a  regular  judgment,  the  issue  of  an  execution  upon  it 
within  a  year,  the  return  of  the  execution  with  the  endorse- 
ment of  "nulla  bona"  and  the  failure  to  issue  another  execu- 
tion for  a  period  of  about  sixteen  years. 

Section  2419  of  the  Code  says,  that  if  ten  years  have  elapsed 
since  the  date  of  the  last  execution  issued,  the  judgment  must 
be  presumed  to  be  satisfied,  and  the  burden  of  proving  that 
it  is  not  satisfied  is  cast  on  the  plaintiff.  That  section  has  no 
application  to  this  case,  because  the  judgment  sought  to  be 
revived  existed  before  the  adoption  of  the  Code,  and  the  next 
section  excepts  existing  judgments  from  its  operation. 

Section  2418  of  the  Code  provides,  that  "when  execution 
has  been  issued  on  a  judgment  within  a  year  after  its  rendi- 
tion, and  has  not  been  returned  satisfied,  another  execution 
may  be  issued  at  any  time  within  ten  years  after  the  test  of 
the  last,  without  a  revival  of  the  judgment."  This  last  stat- 
ute is  an  implied  prohibition  of  the  issuing  of  an  execution, 
after  the  expiration  of  ten  years  from  the  test  of  the  next 
preceding  execution,  without  a  revival  of  the  judgment. 
The  revival  of  the  judgment  in  this  case,  upon  the  proof,  was, 
therefore,  proper,  unless  the  judgment  is  presumed  satisfied. 

The  statutes  found  in  Clay's  Digest,  206-7,  §§  28,  29,  con- 
tained some  expressions  much  more  favorable  to  the  idea  of 
a  presumed  satisfaction,  than  any  thing  found  in  section  2418 
of  the  Code;  and  yet,  under  those  statutes,  it  was  expressly 
decided  by  this  court,  that  the  presumption  of  satisfaction  did 
Hot  arise.— Daily  v.  Burke,  28  Ala.  328;  Collins  v.  Boyd, 
14  Ala.  508;  Vancleave  v.  Haworth,  6  Ala.  675;  Shackel- 
ford  v.  Miller,  18  Ala.  675;  State,  ex  rel.  Waring,  v.  Mayor. 
Aldermen  &c.  of  Mobile,  24  Ala.  702.  In  Hanson  v.  Jacks  et 
ux.,  22  Ala.  550,  the  proceeding  by  scire  facias  to  revive  a  judg- 
ment is  regarded  as  a  suit  upon  the  judgment.  In  the  State 
ex  rel.  v.  Mayor  and  Aldermen  of  Mobile,  supra,  it  is  said, 
that  the  delay  in  suing  out  the  execution  is  such  that  a  release 
is  presumed,  and  that  therefore  the  law  does  not  permit  the 
defendant  to  be  disturbed  by  execution,  "until  he  has  an 
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opportunity  of  pleading  the  release,  or  showing  cause,  if  he 
can,  why  execution  cannot  go." — 3  Tidd's  Practice,  (marg.) 
1093. 

Whether  we  assimilate  the  proceeding  by  stire  facias  to  a 
suit  upon  -the  judgment,  or  regard  it  as  a  requisition  designed 
to  allow  the  defendant  an  opportunity  to  show  his  discharge 
by  release  or  otherwise,  we  can  find  no  support  for  the  con- 
clusion, that  the  onus  of  proving  the  judgment  not  satisfied  is 
upon  the  plaintiff.  Besides,  upon  well- recognized  principles 
of  evidence,  we  could  not  exact  from  a  party  proof  of  such  a 
negative,  unless  in  obedience  to  the  mandate  of  a  statute. 
Carroll  v.  Malone,  28  Ala.  521,  and  authorities  cited. 

In  cases  to  which  section  2419  does  not  apply,  the  burden 
of  proving  that  thejudgmeht  is  unsatisfied,  does  not  devolve 
upon  the  plaintiff,  and,  under  the  facts  shown  by  the  bill  of 
exceptions  in  this  case,  he  would  be  entitled  to  revival  of  the 
judgment,  unless  the  defendant  should  introduce  proof  of  some 
matter  legally  defensive  to  the  proceeding. 

The  charge  of  the  court  below  was  erroneous,  and  its  judg- 
ment is  therefore  reversed,  and  the  cause  remanded. 


BRANTLEY  vs.  GUNN. 

[BILL  IN  EQUITY  BETWEEN  JOINT  PURCHASERS  OF  LAND  RESPECTING  TRANSACTIONS 
UNDER  CONTRACT  FOR  DIVISION — STATEMENT  OF  ACCOUNT.] 

1.  Value  of  rents,  how  ascertained  on  reference. — la  taking  an  account  of  rents  in 
the  master's  office,  the  witnesses  should  depose  to  the  money  value  of  the 
rents:  proof  of  a  custom  to  receive  a  part  of  the  crop  as  compensation  for 
the  rent,  is  improper,  because  it  tends  to  multiply  the  issues,  and  thus  to 
embarrass  the  investigation. 

2.  General  exceptions  to  report. — An  exception,  including  distinct  matters,  as  to 
some  of  which  the  report  is  free  from  error,  may  be  unconditionally  over- 
ruled ;  or,  in  the  discretion  of  the  chancellor,  it  may  be  sustained  in  part, 
and  overruled  in  part,  unless  it  be  so  specially  framed  as  to  prevent  such 
partial  allowance. 

3.  Damages  to  land  from  clearing,  haw  ascertained. — In  ascertaining  the  injury  to 
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lands  from  clearing,  the  inquiry  is  limited  to  the  effect  on  the  market  value 
of  the  land  at  the  time  of  the  clearing:  deterioration  from  cultivation  of  the 
soil,  though  it  might  enter  as  an  element  into  the  value  of  the  use  and  occu- 
pation, is  too  remote  to  be  considered  the  legal  consequence  of  the  act  of 
felling  the  timber. 

4.  General  objection  to  evidence. — A  general  objection  to  a  mass  of  testimony,  of 
which  a  portion  is  legal,  may  be  either  overruled  or  sustained,  since  the 
court  is  not  bound  to  sift  the  evidence;  and  this  rule  applies  to  proceedings 
before  the  master. 

APPEAL  from  the  Chancery  Court  of  Chambers. 
Heard  before  the  Hon.  JAMES  B.  CLARK. 

THIS  bill  was  filed  by  James  Brantley  against  Larkin  R. 
Gunn,  and  the  merits  of  the  case  were  decided  in  favor  of 
the  complainant  at  the  June  term  of  this  court,  1852,  as  shown 
by  the  report  in  21  Ala.  633,  to  which  reference  is  made  for 
the  material  facts.  In  regard  to  the  matters  of  account  be- 
tween the  parties,  the  opinion  then  pronounced  contained  the 
following  directions:  "The  complainant  is  clearly  entitled  to 
a  decree;  but,  as  the  agreement  between  the  parties  was,  that 
Gunn  should  be  entitled  to  hold  the  lands  to  indemnify  him 
against  his  suretyship  for  Brantley,  a  decree  could  not  he 
properly  rendered,  which  would  have  the  effect  of  changing 
the  contract  which  the  parties  themselves  have  made.  Brant- 
ley is  entitled  to  the  portion  of  the  land  which  he  was  to  take 
upon  the  division,  all  lying  north  of  Osenappa  creek,  on  the 
repayment  of  the  amount  which  Gunn  has  paid.  He  is  enti- 
tled to  the  rents  and  profits  actually  received  during  the  time 
the  latter  has  been  in  possession,  as  well  as  those  which  he 
might  have  realized  by  reasonable  care  and  prudence,  or  by 
ordinarily  good  husbandry;  and  he  is  entitled,  also,  to  full 
indemnification  for  the  injury  which  the  land  has  sustained 
by  the  unauthorized  act  of  the  trustee  [Gunn]  in  possession. 
Gunn  is  not  entitled  to  compensation  for  improvements  made 
by  him  under  a  title  procured  by  fraud.  The  decree  of  the 
chancellor  must  be  reversed;  an  account  must  be  taken  by  the 
master,  of  the  rents  and  profits  of  the  223  acres,  from  the 
1st  January,  1841,  with  interest  on  the  same  each  year,  and 
also  of  the  consequential  damages  which  have  been  done  to 
the  land  by  Gunn  by  clearing  the  same;  Brantley  must  be 
charged  with  the  amounts  paid  by  Gunn  as  surety  for  the 
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amount  due  from  him  for  the  purchase  money  of  the  223  acres, 
and  the  costs  of  the  suit  at  law,  with  interest  upon  such 
amounts  from  the  time  of  their  payment  by  Gunn;  also,  with 
the  sum  of  $385,77,  with  interest  from  December  7,  1838;  if 
such  rents  and  profits,  with  the  interest  and  damages,  exceed 
the  charge  against  Brantley,  a  decree  must  be  rendered 
against  Gunn  for  the  excess,  and  the  title  to  the  220  acres 
decreed  to  Brantley;  and  if  the  charges  against  Brantley 
exceed  the  amount  of  the  rents,  profits  and  damages  taken  on 
such  account,  a  decree  must  be  rendered,  that  he  pay  the 
same  within  a  short  day,  or  that  the  220  acres  of  land  be  sold, 
and  the  proceeds  applied  to  the  payment  of  the  same,  with 
interest,  and  that  he  be  forever  barred  by  such  sale  of  all 
interest  or  equity  in  the  premises." 

The  cause  having  been  remanded,  the  chancellor,  at  the 
May  term,  1853,  rendered  the  following  decretal  order:  "It  is 
ordered,  that  the  register  of  this  court,  as  master  in  chancery, 
proceed  without  delay  to  take  and  state  an  account  of  the 
rents  and  profits  of  the  land  claimed  by  the  complainant,  com- 
mencing with  the  1st  January,  1841;  on  which  he  will  com- 
pute interest  from  the  end  of  each  year,  on  the  rents  and 
profits  for  the  year,  up  to  the  first  day  of  the  next  term  of 
this  court.  He  will  also  inquire,  ascertain  and  state  the 
amount  of  the  consequential  damages  which  have  been  done 
to  the  land  claimed  by  the  complainant,  by  the  defendant 
clearing  the  same.  He  will  further  ascertain  and  state  the 
amount  due  from  the  complainant  to  the  defendant,  for  the 
purchase  money  of  the  land  claimed  by  complainant,  with  the 
costs  of  the  suit  at  law  brought  by  Dozier  Thornton  against 
defendant;  and  on  this  money  and  costs  the  register  will 
compute  interest,  from  the  time  of  payment  by  the  defendant, 
until  the  first  day  of  the  next  term  of  this  court.  He  will 
also  compute  interest  on  the  $385,77  paid  by  the  defendant 
to  the  complainant,  from  the  7th  December,  1838,  until  the 
first  day  of  the  next  term  of  this  court.  He  will  so  state  hi? 
account  as  to  exhibit  the  said  rents,  profits,  interest  and  dam- 
ages to  which  the  complainant  is  entitled,  on  one  side  of  the 
account;  and  the  purchase  money  paid  for  the  complainant  by 
the  defendant,  the  costs  of  the  action  at  law,  the  money  paid 
by  the  defendant  to  the  complainant,  with  the  interest  upon 
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said  respective  sums,  upon  the  other  side;  and  then  deduct 
the  smaller  sum  from  the  larger,  exhibiting  the  balance." 

On  the  coming  in  of  the  report,  at  the  May  term,  1854. 
eleven  exceptions  were  filed  by  the  defendant,  of  which  the 
chancellor  sustained  six.  The  exceptions  which  were  sus- 
tained are  as  follows: — 1.  The  register  erred  in  receiving 
evidence  of  the  value  of  the  rents  in  anything  but  money. 
2.  The  register  erred  in  allowing  $2,35  per  acre  for  the  rent 
of  the  land,  upon  the  proof  which  he  had  before  him.  3.  The 
register  erred  in  taking  the  average  rent  in  corn,  and  cotton, 
and  in  money,  as  the  basis  on  which  to  determine  the  value 
of  the  rent  of  said  land  per  acre.  4.  The  register  erred  in 
taking  the  average  rent  in  corn  and  cotton  as  any  part  of  the 
basis  by  which  to  determine  said  rent.  8.  The  register  erred 
in  allowing  damages  for  lands,  upon  which  he  charged  rents, 
in  consequence  of  the  depreciation  in  value  from  cultivation, 
and  in  the  amount  of  consequential  damages  charged.  11.  The 
register  erred  in  charging  more  than  $1,56  per  acre  rent  per 
annum,  that  being  an  average  rent  under  the  proof  in  the 
cause. 

The  cause  having  been  re-referred  under  further  instruc- 
tions, the  register  made  an  amended  report  at  the  November 
term,  1854,  to  which  the  complainant  filed  several  exceptions, 
all  of  which  were  overruled  by  the  chancellor;  but  these 
exceptions  require  no  special  notice. 

The  decretal  order  rendered  at  the  May  term,  1853,  and 
the  action  of  the  chancellor  in  sustaining  the  defendant's 
exceptions  to  the  register's  first  report,  and  in  overruling  the 
complainant's  exceptions  to  the  amended  report,  are  the  mat- 
ters now  assigned  as  error. 

JOHN  T.  MORGAN,  for  the  appellant. 

L.  E.  PARSONS  and  GEO.  W.  GUNN,  contra. 

STONE,  J. — All  the  questions  in  this  case,  except  those 
which  arise  out  of  the  register's  report,  fixing  the  value  of 
the  rents  and  profits,  and  the  extent  of  damage  to  the  land 
by  clearing  it,  were  settled  when  this  case  was  heretofore  in 
this  court. — Gunn  v.  Brantley,  21  Ala.  633. 
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The  assignments  of  error,  although  six  in  number,  present 
for  our  revision, 

1.  The  propriety  of  the  decree  of  reference,  rendered  May 
19th,  1853; 

2.  The  decretal  order  on  exceptions  to  the  report  of  the 
register  at  May  term,   1854,  re-referring  the  case  with  in- 
structions; 

3.  The  final  decree  rendered  at  the  November  term,  1854, 
overruling  the    complainant's   exceptions   to   the  amended 
report,  and  comfirming  said  reports. 

1.  The  decree  of  reference  pronounced  by  the  chancellor 
May  19,  1853,  is  strictly  in  accordance  with  the  law  of  this 
case,  as  declared  by  this  court,   (see  21  Ala.  633,)  and  the 
same  is  free  from  error. 

2.  The  decretal  order  of  May  term,  1854,  disposes  of  the 
exceptions,  eleven  in  number,  which  were  filed  by  the  defend- 
ant to  the  first  report  of  the  register.     The  chancellor  over- 
ruled the  exceptions  numbered  5,  6,  7,  9,  and  10;  and  hence 
they  are  out  of  view.     The  1st,  3d  and  4th  exceptions  may 
be  considered  together,  as  they  present  substantially  one 
question. 

Money  is  the  legal  standard  of  value.  The  witnesses 
should  have  deposed  to  the  money  value  of  the  rents;  and 
the  effort  to  prove  a  custom  to  receive  a  portion  of  the  pro- 
duct of  the  land  as  a  compensation  for  rent,  with  a  view  of 
showing  afterwards  what  such  modus  or  composition  would 
have  yielded,  was  calculated  to  multiply  the  issues,  and  em- 
barrass the  investigation.  There  was  no  error  in  sustaining 
these  exceptions. 

The  2d  and  llth  exceptions  might  have  been  uncondition- 
ally overruled,  because-each  of  them  included  distinct  matters, 
as  to  a  part  of  which  the  report  was  free  from  error — Frank- 
lin v.  Keeler,  4  Paige,  382;  Pearson  v.  Knapp,  1  Mylne  & 
Keene,  312.  Or,  an  exception  may,  in  the  discretion  of  the 
chancellor,  be  sustained  in  part,  and  overruled  in  part,  unless 
it  be  so  specially  framed  as  to  prevent  such  partial  allowance. 
Hoare  v.  Johnston,  4  Mylne  <fe  Craig,  127.  The  testimony 
fully  justified  the  reduction  ordered  by  the  chancellor,  in  the 
rent  of  the  land  described  as  the  Indian  old  fields. 

The  8th  exception  raises  the  inquiry,  what  is  the  proper 
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criterion  for  ascertaining  the  consequential  injury  to  the 
lands  cleared  by  Gunn?  We  are  satisfied,  that  both  on 
principle  and  authority,  the  inquiry  must  be  limited  to  the 
effect  on  the  market  value  of  the  land,  at  the  time  of  the  unau- 
thorized clearing. — Montgomery  &  W.  P.  R.  R.  Co.  v.  Varner, 
19  Ala.  185;  Ivey  v.  McQueen,  17  Ala.  408;  Schuylkill  Nav. 
Co.  v.  Fair,  4  Watts  &  Serg.  362;  Zimmerman  v.  Union  Canal 
Co.,  1  Watts  &  Serg.  346.  Deterioration  from  cultivation 
of  the  soil  might  probably  enter  as  an  element  into  the  value 
of  the  use  and  occupation;  but  it  is  certainly  too  remote  to  be 
considered  as  the  legal  sequence  of  the  simple  act  of  felling 
the  timber. 

3.  The  complainant  filed  six  several  exceptions  to  the  sec- 
ond, or  amended  report  of  the  register;  and  the  chancellor, 
in  his  final  decree  at  November  term,  1854,  overruled  each  of 
said  exceptions.  The  3d  and  6th  exceptions  relate  to  the 
adihissibility  of  evidence.  In  each  case  the  objection  was 
general,  to  a  mass  of  testimony,  some  portion  of  which  was 
clearly  legal.  In  such  case,  this  court  has  repeatedly  and 
uniformly  held,  that  the  court  is  not  required  to  separate  the 
legal  from  the  illegal  evidence,  but  may,  without  committing 
a  reversible  error,  either  admit  or  reject  the  whole. — Murrah 
v.  Branch  Bank,  20  Ala.  392;  Melton  v.  Troutman.  15  Ala. 
535;  Smith  v.  Zaner,  4  Ala.  99;  Gibson  v.  Hatchett,  24  Ala. 
20L 

The  1st  and  4th  exceptions  question  the  sufficiency  of  the 
allowance  reported  by  the  register,  as  consequential  dama- 
ges. Looking  into  the  testimony,  we  find  no  warrant  for 
disturbing  his  conclusions  on  this  point. 

The  2d  and  5th  exceptions  relate  to  the  allowance  as  rent 
for  the  last  year  of  the  account.  The  testimony  does  not  jus- 
tify a  larger  sum,  and  these  exceptions  were  properly  over- 
ruled. 

There  is  no  error  in  the  record,  and  the  decree  of  the 
chancellor  is  affirmed. 

RICE,  C.  J.,  not  sitting. 
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FOSTER  vs.  GRESSETT'S  HEIRS. 

[BILL  IN  EQUITY  BT  VENDEE'S  HEIRS  FOR  RESCISSION  OF  CONTRACT  ON  GROUND  ov 

FRAUD.] 

1.  When  misrepresentation  is  fraud. — A  misrepresentation  by  the  vendor,  in 
regard  to  a  material  fact,  which  operated  as  an  inducement  to  the  purchase, 
upon  which  the  purchaser  had  a  right  to  rely,  and  by  which  he  was  actually 
deceived  and  injured,  is  a  fraud,  and  confers  upon  the  purchaser  the  right 
to  avoid  the  contract,  whether  executed  or  executory. 

2.  Waiver  of  rescission  on  account  of  fraud. — But  the  right  to  a  rescission  of  the 
contract  on  this  ground  may  be  lost,  either  by  an  affirmance  of  the  contract 
after  the  discovery  of  the  fraud,  or  by  a  failure  to  manifest  the  election  to 
disaffirm  it  within  a  reasonable  time  after  the  discovery  of  the  fraud. 

3.  What  is  reasonable  promptness  in  seeking  rescission. — What  is  a  reasonable  time, 
withiu  which  to  manifest  an  election  to  disaffirm  the  contract,  must  be 
determined  from  the  circumstances  of  each  particular  case.    "Where  the 
purchaser  died,  about  eight  months  after  the  sale,  without  having  discovered 
the  fraud  ;  and  his  heirs,  one  of  whom  was  still  a  minor,  filed  a  bill  to 
rescind  within  one  year  after  the  discovery  of  the  fraud,  and  within  four 
years  after  the  sale, — held,  that  this  was  sufficient  promptness. 

4.  Abandonment  of  possession  and  offer  to  rescind. — Where  the  vendor  removed 
from  the  State,  with  all  his  property,  before  the  discovery  of  the  fraud, 
after  having  collected  one  half  of  the  purchase  money,  and  having  trans- 
ferred the  note  for  the  uncollected  balance  to  a  non-resident,  who  recovered 
judgment  upon  it,  and  was  trying  to  collect  it;  and  the  vendee  having  died 
a  few  months  after  the  purchase,  and  before  the  discovery  of  the  fraud,  one 
of  his  heirs  was  a  minor  when  the  bill  was  filed, — held,  that  these  facts 
justified  the  complainants'  retention  of  the  land,  and  rendered  unnecessary 
an  ofler  to  rescind  before  filing  the  bill. 

5.  Improvements  and  rents. — When  the  vendee's  heirs  seek  a  rescission  under 
circumstances  which  justified  their  retention  of  possession,  they  arc  entitled 
to  a  fair  allowance  for  any  improvements  made  by  them  upon  the  land, 
cither  before  or  after  the  filing  of  the  bill,  which  were  absolutely  neces- 
sary to  render  the  possession  beneficial  and  profitable,  such  as  necessary 
fencing,  and  all  indispensable  buildings  on  a  plantation  ;  and  are  chargeable 
not  only  with  the  rents,  but  with  any  deterioration  in  the  value  of  the  land 
caused  oy  their  injurious  or  injudicious  cultivation. 

6.  Exceptions  to  master's  rtport. — An  exception  to  the  master's  report,  which  does 
not  specifically  point  to  the  particular  item  or  matter  objected  to,  may  well 
be  overruled  on  account  of  its  generality. 

7.  How  payment  may  be  enforced  by  decree. — On  a  rescission  in  favor  of  the  vendee , 
the  court  may  declare  the  purchase  money  a  lien  on  the  land,  and  order 
that  the  land  be  sold  if  the  money  be  not  refunded  by  a  given  day. 

26 
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APPEAL  from  the  Chancery  Court  of  Monroe. 
Heard  before  the  Hon.  WADE  KEYES. 

THIS  bill  was  filed  by  the  heirs-at-law  of  William  J.  Gres- 
eett,  deceased,  against  Flavel  Foster  ;  asking  the  rescission  of 
a  contract  for  the  purchase  of  a  tract  of  land,  on  account  of 
the  vendor's  fraudulent  misrepresentations,  the  cancellation 
of  the  deed  and  notes  given  for  the  purchase  money,  an 
injunction  of  a  judgment  at  law  on  one  of  the  notes,  and 
general  relief.  The  alleged  misrepresentations  were,  that 
Foster,  in  pointing  out  to  Gressett  the  boundary  lines  of  the 
land,  falsely  pretended  that  they  included  a  fertile  tract, 
containing  about  fifty  acres,  which  was  one  of  the  principal 
inducements  to  the  purchase,  and  which  was  not  in  fact  so 
included;  and  that  he  assured  Gressett,  that  a  field  of  from 
seventy-five  to  one  hundred  acres,  of  rich  bottom  land,  could 
be  obtained  within  the  limits  of  the  tract..  The  contract  was 
made  in  August,  1842;  and  the  bill  was  filed  in  June,  18 16. 
Gressett  died  about  eight  months  after  the  purchase  Was 
made,  without  having  discovered  (so  the  bill  alleged)  the 
fraud  which  had  been  practiced  on  him,  and  which  was  only 
discovered  by  the  complainants  within  the  year  preceding  the 
filing  of  their  bill.  One  of  the  notes  given  for  the  purchase 
money  was  paid  before  the  discovery  of  the  fraud,  and  the 
other  was  transferred  to  one  William  Foster,  who  obtained 
judgment  on  it  against  Gressett's  administrators.  Flavel 
Foster  removed  from  the  State  before  the  filing  of  the  bill, 
and  had  no  property  within  the  State. 

The  defendant  answered  the  bill  ;  admitting  the  execution 
•of  the  alleged  contract,  but  denying  all  fraud  on  his  part ; 
alleging  that  his  representations  as  to  the  location  of  the 
boundary  lines,  and  as  to  the  number  of  acres  in  the  bottom 
lands,  were  mere  matters  of  opinion,  about  which  the  pur- 
chaser had  equal  means  of  forming  a  correct  judgment ;  and 
insisting  on  the  laches  in  the  filing  of  the  bill  as  a  bar  to  the 
relief  sought. 

The  testimony  adduced  by  the  complainants  established  the 
alleged  misrepresentations  of  the  defendant  as  to  the  location 
of  the  boundary  lines,  and  the  further  fact  that  he  knew  their 
real  location.  On  the  part  of  the  defendant,  one  Asa  Parker 
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testified  to  a  conversation  between  himself  and  said  Gressett, 
shortly  after  the  purchase  was  made,  in  which  he  informed 
Gressett,  in  answer  to  a  question  from  him,  that  there  was 
very  little  swamp  land  in  the  tract,  and  Gressett  replied 
"  that  he  supposed  there  was  between  seventy-five  and  one 
hundred  acres,  but  it  was  cheap  enough  any  -how." 

The  chancellor  rendered  a  decree  in  favor  of  the  complain- 
ants ;  declaring  a  lien  on  the  land  for  the  repayment  of  the 
purchase  money,  and  ordering  it  to  be  sold  by  the  register  if 
the  money  was  not  repaid  by  a  specified  day  ;  perpetually 
enjoining  the  judgment;  and  referring  the  matters  of  account 
to  the  register.  The  decree  of  the  chancellor,  together  with 
his  action  on  exceptions  to  the  master's  report,  is  now  assign- 
ed as  error. 

WATTS,  JUDGE  &  JACKSON,  for  the  appellant. 
S.  J.  GUMMING  and  F.  S.  BLOUNT,  contra. 

RICE,  C.  J. — A  misrepresentation  by  the  vendor  of  land, 
in  regard  to  a  material  fact,  which  operated  as  an  inducement 
to  the  purchase,  upon  which  the  vendee  had  a  right  to  rely, 
and  by  which  he  was  actually  deceived  and  injured,  is  a  fraud, 
and  confers  upon  him  the  right  to  avoid  the  contract,  whether 
executory  or  executed.  But  this  right  may  be  lost  by  an 
affirmance  of  the  contract  after  the  discovery  of  the  fraud,  or 
by  a  failure  to  manifest  the  election  to  disaffirm  it  within  a 
reasonable  time  after  such  discovery  ;  and  what  is  a  reasona- 
ble time,  must  be  determined  from  the  circumstances  of  the 
particular  case. — Galloway  v.  McElroy,  3  Ala.  R.  406  ; 
Cullum  v.  Br.  Bank  at  Mobile,  4  Ala,  R.  21;  Elliott  v.  Boaz, 
9  Ala.  R.  772;  Munroe  v.  Pritchett,  16  Ala.  R.  785;  Read 
v.  Walker,  18  Ala.  R.  323;  Smith  v.  Robertson,  23  Ala.  R. 
312;  Lanier  v.  Hill,  25  Ala.  R.  554;  Boyce  v.  Grundy, 
3  Peters,  210;  Hitchcock  v.  Giddings,  4  Price,  135  :  Barnett 
v.  Stan  ton,  2  Ala.  R.  195;  Masson  v.  Bovet,  1  Denio,  69. 

We  are  satisfied  that  the  allegations  of  the  bill  in  the  case 
at  bar,  if  substantiated,  are  such  as  entitle  the  complainants 
to  the  relief  sought  by  them;  and  that  they  are  substantially 
established  by  the  evidence. 

It  is  contended,  that  the  relief  sought  should  be  denied,  on 
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the  ground  that  there  has  not  been  sufficient  promptness  in 
insisting  upon  the  fraud,  nor  abandonment  of  the  possession 
of  the  land.  That  position  is  not  defensible  under  the  facts, 
as  we  understand  them.  The  land  was  purchased  in  August, 
1842,  by  the  complainants'  ancestor,  who  died  intestate  about 
eight  mouths  thereafter,  without  having  discovered  the  fraud. 
One  of  the  heirs  was  a  minor  from  the  time  of  his  death  until  the 
filing  of  the  bill.  It  was  filed  by  the  heirs  within  four  years 
after  the  purchase,  and  within  one  year  after  the  discovery  of 
the  fraud.  Before  the  fraud  was  discovered,  the  vendor  had 
removed  from  this  State,  and  about  one  half  of  the  purchase 
money  had  been  collected.  When  the  bill  was  filed,  the 
vendor  had  no  property  in  this  State,  and  had  transferred  the 
note  for  the  unpaid  portion  of  the  purchase  money  to  another 
person,  who  resided  out  of  the  State,  and  who  had  recovered 
judgment  at  law  upon  it,  and  was  trying  to  collect  it.  Our 
opinion  is,  that,  under  these  circumstances,  there  has  been 
sufficient  promptness  in  insisting  on  the  fraud  ;  that  the 
retention  of  the  land  by  the  vendee  and  his  heirs  was  justifia- 
ble ;  and  that  as  one  of  the  heirs  was  a  minor  from  the  time 
the  vendee  died  until  the  bill  was  filed,  and  as  the  heirs  could 
not  for  that  reason  have  rescinded  the  contract  except  by 
bill  and  decree  in  chancery,  there  was  no  necessity  that  an 
offer  to  rescind  should  have  been  made  by  the  complainants 
before  they  filed  their  bill.  The  title  which  had  descended 
to  the  minor  could  not  by  his  deed  have  been  divested  out  of 
him,  and  invested  in  the  vendor.  To  effect  that,  a  decree  in 
chancery  was  necessary,  in  the  state  of  things  existing  when 
the  bill  was  filed. — Spoor  v.  Phillips,  27  Ala.  Rep.  193;  see 
authorities  cited  supra. 

As  the  defrauded  vendee  and  his  heirs,  under  the  circum 
stances  appearing  in  this  case,  were  entitled  to  retain  and 
cultivate  the  land  up  to  the  final  decree,  as  an  indemnity  pro 
tanto,  it  is  but  equitable  that  they  should  be  permitted  to  keep 
it  in  tenantable  condition,  and  should  have  a  fair  allowance 
for  any  improvements  made  by  them  upon  it,  "  which  were 
absolutely  necessary  to  render  the  possession  of  the  land 
beneficial  and  profitable,  such  as  necessary  fencing,  and  all 
indispensable  buildings  on  a  plantation",  whether  made  before 
or  after  the  filing  of  the  bill.  It  is  equally  equitable,  that 
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they  should  not  only  be  charged  with  the  rents,  but  also  with 
any  deterioration  of  the  value  of  the  land  which  accrued  by 
"  their  injurious  or  injudicious  cultivation  of  it."  They  are  also 
clearly  entitled  to  an  allowance  for  the  purchase  money  paid 
by  them,  and  interest  thereon  from  the  time  of  its  payment. 

The  overruling  of  some  of  the  exceptions  of  the  appellant 
to  the  several  reports  of  the  master  may  well  be  justified  on 
the  single  ground  of  their  generality. — Royall  v.  McKenzie, 
25  Ala.  R.  363  ;  Brady  v.  O'Brien,  28  Ala.  R.  We  do  not 
feel  bound  no  notice  any  exceptions  to  the  reports,  except 
those  which  point  to  the  particular  item  or  matter  objected 
to.  And  confining  our  attention  to  them,  and  noticing  the 
fact  that  the  allowance  for  improvements  does  not  exceed  the 
rents,  our  conclusion  is,  that  they  do  not  disclose  any  violation 
of  the  plain  and  just  rules  above  stated  by  us,  for  taking  the 
account  in  such  cases  as  the  present.  So  far  as  they  complain 
of  the  action  of  the  master,  we  feel  warranted  in  saying  that, 
giving  them  due  consideration,  the  result  attained  by  the 
master  is  not  affirmatively  shown  to  be  injurious  to  the  appel- 
lant. If  error  exists,  it  is  not  disclosed  to  us  in  such  manner 
as  authorizes  us  to  declare  its  existence  and  apply  a  corrective. 

After  having  ascertained  the  amount  for  wliich  the  fraudu- 
lent vendor  was  liable  to  the  heirs  of  the  defrauded  vendee, 
the  chancellor  was  authorized  to  enforce  its  payment  in  the 
mode  adopted  in  his  decree. 

The  decree  is  affirmed,  at  the  costs  of  the  appellant. 


STOW  vs.  BOZEMAN'S  EXECUTORS. 

[BILL  IN  EQUITY  BY  VENDEE  FOB  ABATEMENT  OF  PURCHASE  MONEY  ON  ACCOUNT  oj' 

DEFICIENCY  IN  QUANTITY  OF  LAND.] 

1.  Mode  of  computing  damages  on  account  of  deficiency  of  land. — Where  two  contigu- 
ous half-sections,  which  are  rendered  fractional  sub-divisions  by  the  passage 
of  a  navigable  river,  are  represented  by  the  vendor  to  contain  640  acres, 
and  the  vendee  afterwards  files  a  bill  for  an  abatement  of  the  purchase 
money,  it  is  erroneous  to  compute  the  damages  resulting  from  the  deficiency 
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by  taking  into  consideration  the  quality  of  the  lands  adjacent ;  but  the 
correct  rule  is  to  compute  the  average  value  of  the  land  per  acre  at  the 
price  agreed  to  be  paid,  after  first  deducting  the  value  of  the  ferry  and 
river  privileges,  and  to  multiply  this  average  value  by  the  number  of  acres 
deficient. 

2.  When  misrepresentations  do  not  amount  to  fraud. — The  honest   expression  of 
opinion  by  the  vendor  as  to  the  location  of  one  of  the  boundary  lines,  even 
though  erroneous,  is  not  such  a  misrepresentation  as  constitutes  a  fraud  on 
the  purchaser,  and  is  not  available  to  him  in  abatement  of  the  purchase 
money. 

3.  Extent  of  relief  in  equity. — The  jurisdiction  of  equity  having  once  attached, 
on  bill  filed  by  the  vendee  for  an  abatement  of  the  purchase  money  on 
account  of  the  vendor's  misrepresentations  as  to  the  quantity  of  land,  it  is 
the  duty  of  the  court  to  go  on  and  do  complete  justice  between  the  parties, 
without  remitting  them  to  a  court  of  law  for  an  adjustment  of  the  credits 
for  partial  payments  and  other  matters  of  account. 

4.  Computation  of  interest. — In  making  an  abatement  of  the  purchase  money,  it 
is  a  proper  method  of  computing  interest,  to  divide  the  amount  of  the 
damages  by  the  number  of  notes  originally  given  for  the  purchase  money, 
and  to  allow  interest  on  each  sum  from  the  time  the  notes  respectively  fell 
due  to  the  time  when  new  outstanding  notes  were  substituted. 

APPEAL  from  the  Chancery  Court  of  Tallapoosa. 
Heard  before  the  Hon.  JAMES  B.  CLABK. 

THIS  bill  was  filed  by  Joel  Stow,  the  appellant,  against 
the  executors  of  Nathan  Bozeman,  deceased  ;  the  material 
allegations  being  as  follows  :  That  complainant,  in  1837, 
purchased  a  tract  of  land  from  said  Bozeman,  at  the  price  of 
$4,500,  and  executed  to  him  four  notes  fdr  the  purchase 
money,  payable  on  the  first  of  March  respectively  in  the 
years  1838,  1839, 1840,  and  1841  ;  that  the  land  consisted  of 
two  contiguous  half-sections,  through  which  the  Tallapoosa 
river  ran,  and  which  were  represented  by  Bozeman  to  contain 
together  640  acres,  when  in  fact  they  were  fractional  sub-di- 
visions, and  did  not  contain  more  than  540  acres  ;  that 
Bozeman,  on  pointing  out  the  boundaries  of  the  land,  repre- 
sented a  fertile  tract,  one  hundred  yards  in  width  and 
extending  the  tyhole  length  of  the  two  half-sections,  as 
included  within  the  boundaries,  when  in  fact  it  was  not  so 
included  ;  that  complainant,  on  discovering  the  deficiency  in 
the  quantity  of  the  land,  insisted  on  an  abatement  of  the 
purchase  money,  and  Bozeman  promised  that  the  matter 
should  be  satisfactorily  adjusted  on  the  final  settlement 
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between  them;  that  partial  payments  were,  from  time  to  time, 
made  on  the  notes,  but  no  receipts  were  taken  for  these  pay- 
ments ;  that  in  1843  complainant  took  up  the  original  notes 
given  for  the  purchase  money,  and  executed  three  new  notes 
for  the  amount  ascertained  to  be  due  by  Bozeman's  calculation, 
but  in  this  computation  several  errors  intervened  to  the  injury 
of  complainant;  that  Bozeman  afterwards  died,  and  his 
executors  have  instituted  suit  on  these  new  notes.  The  bill 
prays  an  injunction  of  the  action  at  law,  an  abatement  of  the 
purchase  money,  a  settlement  of  the  accounts,  and  general 
relief. 

The  defendants  answered  the  bill,  denying  its  material 
allegations  ;  but,  as  no  point  is  here  made  on  the  answer,  it 
is  unnecessary  to  notice  its  allegations. 

On  final  hearing,  on  bill,  answer,  and  proof,  the  chancellor 
held,  that  the  complainant  was  entitled  to  an  abatement  of 
the  purchase  money  on  account  of  the  deficiency  in  the  quan- 
tity of  land  ;  that  in  computing  the  injury  which  he  had 
thereby  sustained,  it  was  proper  to  take  into  consideration 
the  value  of  the  adjacent  lands  on  the  east  and  west  bounda- 
ries of  the  tract,  after  deducting  from  the  price  agreed  to  be 
paid  the  full  value  of  the  river  and  ferry  privileges  ;  that 
Bozeman's  misrepresentation  of  one  of  the  boundary  lines 
was  but  the  expression  of  an  opinion  in  which  he  was  honestly 
mistaken,  and  did  not  constitute  a  fraud  on  the  purchaser; 
and  that  tlie  complainant  could  obtain  full  redress  at  law,  in 
defense  of  an  action  on  the  notes,  for  all  partial  payments. 
He  therefore  rendered  a  decree  in  accordance  with  these 
views,  and  ordered  a  reference  to  the  register  ;  and  directed 
him,  after  ascertaining  the  amount  which  was  to  be  deducted 
from  the  purchase  money,  to  divide  that  sum  into  four  parts, 
and  to  calculate  interest  on  each  part,  from  the  time  the 
original  notes  respectively  fell  due.  to  the  time  when  the  new 
notes  were  given. 

From  this  decree  the  complainant  appeals,  and  here  assigns 
the  following  errors  :  1.  The  chancellor  erred  in  not  allowing 
the  complainant  the  average  value  of  the  land,  and  in  deciding 
that  the  adjacent  lands  should  be  estimated  in  ascertaining 
the  damages.  2.  The  chancellor  erred  in  not  allowing  com- 
pensation for  the  misrepresentation  made  by  Bozeman  as  to 
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one  of  the  boundary  lines.  3.  The  chancellor  erred  in  not 
allowing  the  credits  on  the  notes  to  which  complainant  was 
entitled.  4.  The  chancellor  erred  in  not  directing  the  register 
to  take  and  state  an  account  of  all  the  matters  in  controversy. 

J.  T.  LEFTWICH  and  J.  E.  BELSER,  for  the  appellant,  made 
the  following  points  : — 1.  The  proper  mode  of  ascertaining- 
the  compensation  to  which  the  complainant  was  entitled,  was, 
to  compute  the  average  value  of  the  tract,  without  reference 
to  the  adjacent  lands. — Blessing  v.  Beatty,  1  Robinson's  Va. 
Rep.  287. 

2.  Bozeman's  misrepresentations  as  to  one  of  the  boundary 
lines,  constituted  a  fraud  on  complainant,  against  which  he 
should   have  relief. — Munroe  v.   Pritchett,    16   Ala.   785- ; 
7  English,  699  ;  8  Ired.  Eq.  304;  14  Ala.  209. 

3.  It  is  a  principle  of  equity  jurisprudence,  that  when 
jurisdiction  has  once  attached,  the  court  will  grant  complete 
relief,  and   not  mete  out  justice  by   halves. — Cathcart  v. 
Robinson,  5  Peters,  263  ;  Beardsley  v.  Hall,  1  Root,  363  ; 
McRaven  v.  Forbes,  6  How.  Miss.  569 ;  Miami  Ex.  Co.  v. 
U.  S.  Bank,  Wright,  249  ;  Oliver  v.  Pray,  4  Hamrn.  175  ; 
Hawley  v.  Sheldon,  Harr.  Ch.  420. 

J.  FALKNER;  contra,  contended  that  the  bill  should  have 
been  dismissed,  because  the  complainant  had  a  plain  and 
adequate  remedy  at  law  ;  and  that  this  court  should  render 
the  decree  which  the  chancellor  ought  to  have  rendered. 

WALKER,  J. — The  court  below  erred,  in  our  opinion,  in 
the  rule  which  it  adopted  for  the  ascertainment  of  the  injury 
sustained  by  appellant  in  consequence  of  the  deficiency  in  the 
quantity  of  the  land  sold  to  him.  The  lands  sold  consisted 
of  the  west  half  of  the  fractional  section  four,  and  the  east 
half  of  fractional  section  five  ;  and  the  north  and  south  line, 
dividing  the  two  contiguous  half-sections,  is  the  western 
boundary  line  of  the  former,  and  the  eastern  boundary  line  of 
the  latter.  The  half-sections  were  represented  to  have  to- 
gether an  area  of  640  acres,  while  in  truth  they  are  fractional 
sub-divisions;  and  they  are  such  because  the  Tallapoosa  river 
passes  through  a  portion  of  each  of  the  half-sections,  the  land 
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covered  by  which  is  not  computed  in  the  government  survey. 
The  chancellor  who  rendered  the  decree  in  this  case,  directed 
the  register,  in  computing  the  damages  resulting  from  the 
deficiency  in  the  quantity,  to  take  into  consideration  the 
quality  of  the  lands  on  the  eastern  and  western  boundaries 
of  the  two  half-sections,  and  the  fact  that  the  complainant  had 
obtained  the  river  and  ferry  privileges. 

When  land  of  stipulated  area  is  purchased,  it  cannot  be 
inferred  that  the  value  or  quality  of  the  land,  contiguous  to 
it  on  either  side,  was  an  element  influencing  the  contract. 
The  purchase  is  made  upon  the  hypothesis,  that  a  given 
number  of  acres  is  contained  within  the  boundary;  and  the 
injury  results  from  the  fact  that  the  given  boundaries  do  not 
contain  the  stipulated  area,  and  not  from  the  fact  that  the 
boundaries  do  not  contain  other  and  different  lands.  The 
land  was  bought  upon  the  representation  and  supposition  that 
the  two  half-sections  contained  640  acres,  and  not  that  the 
boundaries  were  not  so  extended  as  to  embrace  lands  outside 
on  the  east  and  west.  It  would  be  most  unjust  to  require  one 
purchasing  very  fertile  lands  to  receive  compensation  by 
reference  to  poor  and  worthless  adjacent  lands;  and  it  would 
be  equally  unjust  to  require  the  vendor  to  compensate  the 
purchaser  of  very  poor  lands,  for  a  deficiency  in  quantity,  by 
paying  the  value  of  a  number  of  contiguous  acres  of  greater 
value.  Yet  such  would  be  the  result  of  an  application  of  the 
rule  adopted  in  this  case.  The  true  rule  is,  to  allow  the 
purchaser  compensation  for  the  deficiency,  according  to  the 
average  value  of  the  lands  sold  at  the  time  of  the  purchase. 
See  Blessing  v.  Beatty,  1  Rob.  Va.  Rep.  287.  Following  the 
decisions  of  this  court  in  analogous  cases,  the  price  paid  must 
be  regarded  as  evidence  of  the  value. — Marshall  v.  Wood, 
16  Ah.  812;  Whiteside  v.  Jennings,  19  Ala.  790  ;  Hogan 
v.  Thorington,  8  Porter,  430;  Gibbs  v.  Jemison,  12  ib.  820. 
Pinkston  v.  Hine,  9  Ala.  256;  Willis  v.  Dudley,  10  Ala.  938; 
Kornegay  v.  White,  10  Ala.  255  ;  Worthy,  Brown  &  Co.  T. 
Patterson,  20  Ala.  172;  Rowland's  Adrn'r  v.  Shelton,  25  Ala. 
220;  Marshall  v.  Gantt,  15  Ala.  686. 

We  agree  with  the  learned  chancellor,  that  the  ferry  and 
river  privileges  ought  to  be  considered  in  estimating  the 
damages.  Inasmuch  as  the  purchaser  obtained  all  in  the  way 
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of  benefit  from  the  ferry  and  river  that  was  contemplated  in 
the  contract,  he  must  be  compensated  for  the  deficiency  in  the 
quantity  of  the  laud  by  ascertaining  the  average  value  without 
reference  to  such  benefit;  or,  in  other  words,  the  average  value 
of  the  lands  must  be  ascertained,  upon  the  hypothesis  of  the 
absence  of  the  ferry  and  river,  and  that  average  value  must 
be  multiplied  by  the  number  of  acres  in  the  deficiency.  If 
the  price  agreed  to  be  paid  should  be  adopted  as  the  evidence 
of  value,  a  deduction  of  the  value  of  the  ferry  and  river 
privileges  must  be  made  from  the  aggregate  sum  agreed  to  be 
paid  for  the  entire  tract  of  land,  and  the  remainder  must  be 
divided  by  six  hundred  and  forty,  the  number  of  acres  repre- 
sented to  be  the  contents  ;  and  the  average  value  thus 
ascertained  must  be  multiplied  by  the  number  of  acres  in  the 
deficiency.  The  amount  thus  ascertained  will  be  the  damages 
of  the  complainant. 

We  concur  with  the  chancellor  in  the  opinion,  that  the 
representation  of  Bozeman  as  to  the  location  of  the  eastern 
boundary  line  was  the  mere  expression  of  opinion  as  to  a 
matter  of  judgment,  and  not  of  knowledge.  The  proof  shows 
that  Bozeman  correctly  pointed  out  the  south-eastern  corner 
of  the  land,  and  that  the  boundary  line  running  thence  north 
was  unmarked.  Passing  along  the  direction  of  that  line,  he 
pointed  to  a  log,  over  or  near  which  he  stated  (we  infer  from 
the  testimony,  as  a  matter  .of  judgment,)  the  line  would  run. 
If  Bozeman  was  really  mistaken  in  this  opinion,  and  honestly 
expressed  it,  it  constitutes  no  fraud,  and  is  no  misrepresenta- 
tion available  to  the  purchaser  in  this  case.  There  is  no 
proof  which  authorizes  the  conclusion,  that  Bozeman  did  not 
really  believe  the  representation  he  made  as  to  the  location 
of  the  line  to  be  true. 

The  court,  having  obtained  jurisdiction  over  the  case  on 
account  of  the  misrepresentation  as  to  the  quantity  of  the 
land,  should  have  gone  on  and  done  complete  justice  by  set- 
tling the  entire  litigation,  without  remitting  the  complainant 
to  his  defense  at  law  as  to  the  payments  alleged  to  have  been 
made  on  the  notes.  Having  jurisdiction  for  one  purpose,  the 
court  acquired  jurisdiction  over  the  question  of  the  credits 
on  the  notes,  and  ought  to  have  gone  on  and  adjudicated  that 
matter  of  litigation.  If  the  question  of  fact  had  been  of 
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damage,  or  fraud,  or  any  other  peculiarly  fitted  for  the 
determination  of  a  jury,  it  would  have  been  proper  to  have 
left  that  question  for  trial  at  law  ;  but  in  this  case,  the  ques- 
tion being  one  of  account,  it  was  proper  for  the  chancellor  to 
have  gone  on  and  done  complete  justice  by  deciding  it. — 
1  Story's  Eq.  Jur.  88,  §  91  ;  Cathcart  v.  Robinson,  5  Peters, 
270  ;  Miller  v.  McCan,  7  Paige's  Ch.  R.  460  ;  Russell  v. 
Clark's  Ex'rs,  7  Cranch,  89;  Chum  v.  Heale,  1  Munford,  72. 

The  mode  of  computing  interest  on  the  deductions  made 
from  the  purchase  money  in  favor  of  the  complainant,  which 
the  chancellor  adopted,  was  manifestly  just  and  proper,  and 
we  approve  it. 

The  decree  of  the  court  is  reversed,  and  the  cause  remanded, 
for  further  proceedings  in  accordance  with  the  foregoing 
opinion. 

RICE,  C.  J.,  not  sitting. 


TEAKLE  vs.  TEAKLE. 

[BILL  IN  EQUITY  FOB  REFORMATION  OF  DEED  TO  LAND.] 

1.  Reformation  refused. — Two  adjacent  land  proprietors,  owning  the  two  sub- 
divisions of  a  fractional  section,  ran  their  division  fence,  by  mutual  mistake, 
along  a  line  which  they  erroneously  supposed  to  be  the  boundary  of  their 
respective  tracts,  and  cleared  and  cultivated  the  lands  for  four  or  five  years 
up  to  the  division  fence,  when  one  sold  and  conveyed  his  tract  to  a  third 
person;  and  on  the  discovery  of  the  mistake,  the  other  proprietor  filed  a 
bill  against  the  vendor  and  purchaser,  asking  a  reformation  of  the  deed 
according  to  the  supposed  common  boundary.  Held,  that  the  complainant 
was  not  entitled  to  the  relief  sought. 

APPEAL  from  the  Chancery  Court  of  Randolph. 
Heard  before  the  Hon.  A.  J.  WALKER. 

THIS  bill  was  filed  by  John  Teakle  against  his  son,  TVm. 
P.  F.  Teakle,  and  one  William  Cosper,  asking  the  reforma- 
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tion  of  a  deed  from  said  Cosper  to  said  William  Teakle.  and 
an  injunction  against  an  action  at  law  instituted  by  said 
William  Teakle  to  recover  a  portion  of  the  land  conveyed 
by  the  deed.  William  Teakle  died  pending  the  suit,  and  it 
was  thereupon  revived  against  his  heirs-at-law  and  personal 
representatives.  The  material  facts  of  the  case  are  stated  in 
the  opinion  of  the  court.  The  chancellor  dismissed-  the  bill, 
and  his  decree  is  now  assigned  as  error. 

J.  FALKNER,  for  the  appellant,  cited  the  following  cases  : — 
Clopton  v.  Martin,  11  Ala.  187  ;  Paysant  v.  Ware,  1  Ala. 
161;  O'Neil  v.  Teague,  8  Ala.  345;  Bass  v.  Gilliland,  5  Ala. 
761  ;  Hair  v.  LaBrouse,  10  Ala.  548;  Gayle  v.  Hudson, 
10  Ala.  116;  Lavender  v.  Lee,  14  Ala.  688;  Love  v.  Graham, 
25  Ala.  187;"3  Foster,  231;  9  Grattan,  277;  14  Ga.  207; 
24  Miss.  44;  15  Miss.  160. 

J.  W.  GUINN,  contra,  cited  Story's  Equity,  vol.  1,  §§  140-159; 
Pinkard  v.  Pinkard,  23  Ala.  649  ;  Evans  v.  Battle, 
19  Ala.  398. 

STONE,  J. — The  bill  alleges,  that  the  complainant  owned 
fraction  G,  and  William  Cosper  owned  fraction  H,  both  in 
the  same  fractional  section,  and  H  lying  immediately  north 
of  G;  that  both  proprietors  believed  the  dividing  line  between 
•them  commenced  at  the  half-mile  stake  on  the  western 
boundary  of  said  fractional  section,  and  ran  east  to  the  river; 
that  they  had  erected  a  division  fence  on  said  line,  and  each 
had  cleared  and  was  cultivating  up  to  said  division  fence  ; 
that  in  purchasing  fraction  G  from  one  Pinkard,  complainant 
bought  with  the  understanding,  and  upon  the  representation, 
that  the  above  was  the  true  line,  and  never  knew  or  heard  to 
the  contrary,  until  about  a  year  after  defendant's  ancestor 
became  the  owner  of  fraction  H. 

The  bill  further  alleges,  that  complainanthimself  purchased 
fraction  H  from  Wm.  Cosper,  and  procured  the  title  to  be 
made  to  the  ancestor  of  defendants,  who  was  a  son  of  com- 
plainant, that  they  might  live  near  each  other. 

The  prayer  of  the  bill  is,  to  have  the  deed  made  by  Cosper 
to  the  younger  Teakle  reformed,  on  the  ground  that  by 
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mistake  it  conveyed  to  him  more  land  than  was  intended, 
extending  one  quarter  of  a  mile  soutli  of  the  half-mile  stake, 
and  embracing  a  considerable  part  of  the  tract  claimed  and 
cultivated  by  complainant. 

There  is  no  averment  that  any  legal  or  formal  partition  of 
the  lands  was  ever  agreed  on  between  complainant  and  the 
owner  of  fraction  H.  The  most  that  is  claimed  by  the  bill, 
on  this  point,  is,  that  both  parties  believed  the  line  above 
described  to  be  the  true  one,  and  had  consentively  placed  a 
partition  fence  there.  The  averment  is  simply  of  a  mutual 
mistake,  with  some  action  taken,  upon  such  line  as  the  true 
boundary.  It  now  appears  that  the  true  division  line  between 
said  fractions  lies  one  fourth  of  a  mile  south  of  said  half-mile 
stake,  increasing  the  quantity  of  fraction  H  about  thirty 
acres,  and  diminishing  to  the  same  extent  fraction  G. 

The  answer  of  the  widow,  who  was  administratrix  and 
dowress  of  the  son,  puts  in  issue  every  material  averment  of 
the  bill;  and  she  positively  denies  that  complainant-purchased 
said  land.  On  the  contrary,  she  avers  that  her  late  husband 
made  the  purchase,  and  paid  two  hundred  dollars  of  the 
purchase  mopey,  and  that  suit  is  pending  against  her  for  the 
balance,'  fifty  dollars.  The  complainant  has  made  satisfactory 
proof  of  the  mutual  mistake  of  himself  and  Cosper,  as  to  the 
true  boundary,  as  alleged  in  his  bill.  He  has,  however, 
offered  no  proof  of  the  averment  that  he  (complainant) 
purchased  the  land.  On  the  other  hand,  the  defendants  have 
proven  that  the  purchase  was  made  by  their  ancestor. 

As  tending  to  show  the  improbability  of  the  claim  of 
complainant,  it  may  not  be  out  of  place  to  state,  that  the 
division  claimed  by  the  bill  would  give  to  fraction  G  over 
seventy-six  acres,  and  to  fraction  H  less  than  nineteen  acres. 
But  we  need  not  place  our  opinion  on  inferences. 

Regarding  only  so  much  of  the  bill  as  is  sustained  by  the 
proof,  the  complainant's  claim  to  relief  rests  on  the  single 
fact,  that  he  and  a  co-terminous  land-holder  had  fallen  into  a 
mutual  mistake  as  to  the  line  dividing  their  freeholds,  and 
had  cleared,  fenced  and  cultivated  accordingly,  for  a  period 
of  four  or  five  years.  Land  titles  cannot  be  lost  and  won  by 
so  simple  a  process. 

The  answer  of  Mr.   Cosper,  and  the  testimony  of  P.  L. 
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Clements,  tend  to  show  an  agreement  between  former  owners 
of  said  fractions  to  divide  at  the  line  claimed  by  complainant. 
Whether  such  agreement,  if  made,  would  be  effectual  to  make 
that  the  true  division,  we  need  not  now  inquire.  This  bill 
contains  no  averments  that  justify  the  inquiry. — Lockhart  and 
Wife  v.  Cameron,  at  the  present  term,  and  authorities  cited. 
It  may  be  a  question,  whether  complainant  sustains  such  a 
relation  to  the  contract  between  Cosper  and  the  younger 
Teakle,  as  to  authorize  him  to  ask  its  reformation,  even 
admitting  that  there  was  a  mistake  in  the  contract. — See,  on 
this  point,  Stone  v.  Hale,  17  Ala.  557.  Evidently  he  is  not 
the  proper  party  complainant,  unless,  after  reforming  the 
contract,  he  obtain  a  further  decree,  securing  the  disputed 
territory  to  himself.  This  he  cannot  obtain  under  the  plead- 
ings and  proofs  disclosed  in  this  record.  If  the  contract 
were  reformed  as  prayed  for,  the  title  to  the  land  in  dispute 
would  be  revested  in  Cosper.  Failing  to  connect  himself  by 
proper  averments  with  Cosper's  title,  the  complainant  stands 
on  the  record  as  a  mere  stranger  and  volunteer. — Stone  v. 
Hale,  supra. 

Without  extending  this  opinion,  we  know  of  no  principle 
of  intendrnents  that  can  sustain  the  present  case. 

The  decree  of  the  chancellor  is  affirmed,  with  costs. 

RICE,  C.  J.,  not  sitting. 


REESE  vs.  KIRK. 

[BILL  IN  EQUITY  BY  VENDOR  FOR  REFORMATION  OF  TITLE-BOND.] 

1.  Purchaser's  remedy  for  defect  of  title. — The  purchaser  may  elect,  on  discover- 
ing a  defect  of  title,  either  to  Uike  the  necessary  steps  to  entitle  himself  to 
a  rescission  of  the  contract,  or  to  sue  at  law  for  a  breach  of  the  covenant 
contained  in  the  bond  for  title. 

2.  How  election  may  be  waived  or  lost. — The  purchaser's  right  of  election,  in  such 
case,  can  only  be  lost  by  his  own  act  or  laches,  and  cannot  be  exercised  by 
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any  court  for  him;  nor  does  he  deprive  himself  of  it  by  bringing  suit  on  the 
title-bond,  in  which  the  lands  are  by  mistake  incorrectly  described,  and  by 
defending  a  suit  in  equity  for  the  correction  of  the  mistake. 

3.  Form  of  decrees  in  equity, — The  prescribed  forms  of  proceeding  in  equity  are 
flexible,  and  may  be  suited  to  the  different  postures  of  the  case:  the  court 
may  so  adjust  its  decrees,  and  vary,  qualify,  restrain  or  model  the  remedy, 
as  to  meet  most  (it  not  all)  of  the  exigencies  of  the  case,  and  to  adjust  the 
adverse  claims,  controlling  equities,   and  substantial  rights  of  all  the 
parties. 

4.  Decree  for  reformation  of  title-bond. — Where  the  vendor  filed  a  bill,  asking  a 
reformation  of  his  title-bond  in  the  description  of  the  land,  and  an  injunc- 
tion against  an  action  at  law  on  the  bond;  and  the  proof  showed  that  the 
land  was  misdescribed  by  mistake,  and  that  the  vendor  did  not  have  the 
title  to  the  land  which  be  intended  to  sell, — the  mistake  in  the  bond  was 
corrected,  but  the  action  at  law  was  not  enjoined;  and  it  was  expressly  de- 
clared by  the  decree,  that  the  purchaser  might,  at  his  election,  either  pro-, 
cced  with  his  action  at  law,  or  dismiss  it  and  institute  proceedings  for  a 
rescission  of  the  contract;  and  further,  that  ifhe  elected  to  proceed  with  his 
action,  it  should  be  considered  in  all  respects  an  action  on  the  bond  an 
reformed. 

APPEAL 'from  the  Chancery  Court  of  Chambers. 
Heard  before  the  Hon.  JAMES  B.  CLARK. 


THIS  bill  was  filed  by  William  Kirk  against  James  E.  Reese, 
to  reform  a  bond  for  titles  to  a  tract  of  land,  and' to  enjoin 
an  action  at  law  on  the  bond.  The  bond  was  executed  by 
Kirk  to  Reese  in  October,  1853,  and  was  conditioned  that  the 
vendor  should  make  title  to  "the  west  half  of  section  two, 
township  seventeen,  range  twenty-three;  also,  one  hundred 
and  fifteen  acres,  being  part  of  the  west  half  of  section  thirty- 
five,  township  eighteen,  range  twenty-three;  containing  four 
hundred  and  thirty-five  acres,  more  or  less;"  but  the  bill 
alleged  that  the  land  was  misdescribed  by  mistake,  and  that 
the  land  really  sold  was,  "the  west  half  of  section  thirty-five, 
township  eighteen,  range  twenty-three,  and  all  of  the  west 
half  of  section  two,  township  seventeen,  range  twenty-three, 
which  lies  on  the  north  side  of  the  Uphanbee  creek,  supposed 
to  contain  one  hundred  and  fifteen  acres,  more  or  less."  The 
land  had  been  previously  sold  and  conveyed  to  Kirk  by  one 
Williams,  who  had  purchased  from  one  Segrist.  In  the  deed 
from  Segrist  to  Williams,  the  land  was  described  as  "the  west 
half  of  section  two,  township  seventeen,  range  twenty-three: 
also,  one  hundred  and  fifteen  acres  of  the  west  half  of  section 
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thirty-five,  township  eighteen,  range  twenty-three;  containing 
in  all  four  hundred  and  thirty-five  acres,  more  or  less";  and 
in  the  deed  from  Williams  to  Kirk,  as  "the  west  half  of  sec- 
tion two,  township  seventeen,  range  twenty-three;  also,  one 
hundred  and  fifteen  acres  of  the  west  half  of  section  thirty- 
five,  township  eighteen,  range  twenty-three;  containing  in  all 
four  hundred  and  thirty-five  acres,  more  or  less,  all  lying  north 
of  Uphanbee  creek."  The  description  in  the  title-bond  of 
Kirk  was  copied  by  Reese  from  the  deed  of  "Williams.  The 
defendant  denied,  in  his  answer,,  that  there  was  any  mistake 
in  the  description  of  the  land;  alleging  that  he  bought  with 
reference  to  the  land  conveyed  by  Williams  to  Kirk,  that  he 
had  no  other  knowledge  of  the  numbers  of  the  land,  and  that 
Kirk  had  no  title  to  any  other  land  than  that  described  in 
the  bond. 

The  chancellor  held,  on  final  hearing,  that  the  evidence 
was  sufficient  to  prove  the  alleged  mistake;  and  he  therefore 
rendered  a  decree,  reforming  the  bond,  but  dissolving  the 
injunction,  and  allowing  the  defendant  to  proceed  with  his 
action  at  law.  From  this  decree  the  defendant  now  appeals, 
and  here  assigns  it  as  error. 

JOHN  A.  ELMORE  and  L.  E.  PARSONS  for  the  appellant. — 
Mistake,  as  contra-distinguished  from  accident,  is  some  unin- 
tentional act,  omission,  or  error,  arising  from  fgnorance,  sur- 
prise, imposition,  or  misplaced  confidence.  To  authorize  the 
reformation  of  a  .contract  on  the  ground  of  mistake,  the 
instrument  must  contain  what  the  parties  did  not  intend,  or 
omit  something  which  they  did  intend. — 1  Story's  Equity, 
§§  110,  115;  Hunt  v.  Rousmaniere,  8  Wheaton,  174;  same 
case,  1  Peters,  1;  Larkins  v.  Biddle,  21  Ala.  252;  Trapp  v. 
Moore,  21  Ala.  093.  The  mistake  must  be  mutual;  that  is, 
the  intention  to  insert  what  was  omitted,  or  to  omit  what  was 
in?erted,  must  exist  on  both  sides,  or  no  reformation  can  be 
made;  and  although  relief  is  sometimes  granted  against  a 
contract  on  account  of  a  mistake  of  one  party  only,  yet  these 
are  cases  in  which  the  parties  occupy  some  fiduciary  relation 
to  each  other,  and  even  in  such  cases  no  reformation  is  de- 
creed.—1  Story's  Equity,  §§  142-151. 

Reese  occupied  no  fiduciary  relation  to  Kirk,  nor  was  any 
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confidence  reposed  in  him  by  Kirk,  nor  was  Kirk  mislead 
by  him;  but,  on  the  contrary,  Reese  reposed  confidence  in 
Kirk,  and  from  the  very  nature  of  the  contract  the  parties 
we're  dealing  at  arm's  length.  There  was  no  mistake  on  the 
part  of  either:  Kirk  intended  to  sell,  and  Reese  intended  to 
buy,  the  lands  described  in  the  bond.  The  gravamen  of  the 
bill  is,  that  the  parties  contracted  for  the  sale  of  Kirk's  inter- 
est in  the  two  half-sections,  and  that  this  interest  is  not  cor- 
rectly described  in  the  bond;  while  the  proof  shows  that  the 
only  interest  which  Kirk  had  in  the  land  is  correctly  described 
in  the  bond,  and  that  he  has  no  title  to  the  tract  which  he 
alleges  he  intended  to  sell. 

BROCK  &  PRESLEY,  contra,  contended  that  the  evidence 
established  the  alleged  mistake  in  the  description  of  the  land 
intended  to  be  sold,  and  that  Kirk's  want  of  title  to  a  portion 
of  that  land  was  no  obstacle  to  a  reformation  of  his  title-bond, 
since  he  would  be  liable  on  the  bond. 

RICE,  C.  J. — The  evidence  shows  that,  by  mistake,  the 
bond  for  titles  executed  by  the  complainant  to  the  respondent 
did  not  truly  describe  the  tract  of  land  really  sold  by  the 
former  to  the  latter.  But  the  evidence  also  tends,  very 
strongly,  to  show  that  neither  the  complainant,  nor  his  vendor, 
had  such  title  to  said  tract  as  the  complainant  by  his  bond 
covenanted  to  make  to  the  respondent;  that  probably  he  will 
not  be  able,  within  any  reasonable  time,  if  ever,  to  procure  or 
to  make  such  title;  and  that  neither  he,  nor  the  respondent, 
knew;  of  that  defect  of  title  at  the  time  the  contract  was 
made. 

If  the  tract  really  sold  had  been  truly  described  in  the 
bond,  the  respondent,  upon  discovering  the  defect  of  title, 
would  have  had  the. election,  to  take  the  necessary  steps  to 
entitle  himself  to  a  rescission  of  the  contract,  or  to  sue  at  law 
for  a  breach  of  the  covenant  contained  in  the  bond. — Younge 
v.  Harris,  2  Ala.  Rep.  108;  Greenlee  v.  Gaines,  13  Ala.  R. 
198;  Lanier  v.  Hill,  25  Ala.  R.  554;  Munroe  v.  Pritchett, 
16  Ala.  R.  785;  Foster  v.  Gressett,  at  the  present  term; 
Hitchcock  v.  Giddings,  4  Price,  135;  Garret  v.  Yoe,  17  Ala. 
R.  74;  Allen  v.  Greene,  19  Ala.  Rep.  34.  And  from  the  evi- 
27 
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dence  before  us,  we  are  not  authorized  to  say  that,  if  the 
bond  had  truly  described  the  tract  really  sold,  he  would  not 
have  elected  to  proceed  for  a  rescission,  rather  than  for  dam- 
ages for  a  breach  of  the  covenant  contained  in  the  bond. 

He  has  not  deprived  himself  of  that  election,  as  to  the  tract 
really  sold  to  him,  by  bringing  the  suit  at  law  upon  the  bond 
as  executed  to  him;  because  the  tract  described  in  it,  although 
embracing  part  of  that  tract,  was,  as  a  tract,  different  from 
that  really  sold;  and  because  the  exercise  of  the  election  as  to 
one  tract  is  not  the  exercise  of  the  election  as  to  a  different 
tract.  Nor  has  he  deprived  himself  of  that  election,  by 
defending  the  present  suit,  in  which  his  vendor  seeks  a  cor- 
rection of  the  mistake  in  the  bond  as  to  the  description  of  the 
tract  really  sold.  The  right  to  exercise  that  election  belongs 
to  him  until  lost  by  his  own  act.  or  laches,  and  cannot  be 
exercised  by  any  court  for  him. 

It  is  laid  down  in  the  elementary  works  on  equity  juris- 
prudence, that  "there  are  many  cases  in  which  a  simple  judg- 
ment for  either  party,  without  qualifications,  or  conditions,  or 
peculiar  arrangements,  will  not  do  entire  justice  ex  aqua  ct 
bono  to  either  party.  Some  modifications  of  the  rights  of  both 
parties  may  be  required;  some  restraints  on  one  side;  some 
adjustments  involving  reciprocal  obligations,  or  duties;  some 
compensatory,  or  preliminary,  or  concurrent  proceedings,  to 
fix,  control,  or  equalize  rights;  some  qualifications  or  condi- 
tions, present  or  future,  temporary  or  permanent,  to  be  annexed 
to  the  exercise  of  rights,  or  the  redress  of  injuries.  In  all  these 
cases,  courts  of  common  law  cannot  give  relief.  They  have 
no  forms  of  remedy  adapted  to  the  objects.'7  *  *  *  "But 
courts  of  equity  are  not  so  restrained.  Although  they  have 
prescribed  forms  of  proceeding,  the  latter  are  flexible,  and  may 
be  suited  to  the  different  postures  of  the  case.  They  may  adjust 
their  decrees,  so  as  to  meet  most,  if  not  all,  of  these  exigen- 
cies; and  they  may  vary,  qualify,  restrain,  and  model  the  remedy, 
so  as  to  suit  it  to  mutual  and  adverse  claims,  controlling 
equities,  and  the  real  and  substantial  rights  of  all  the  parties." 
*  "One  of  the  most  striking  and  distinctive  features  of 
courts  of  equity  is,  that  they  can  adapt  their  decrees  to  all 
the  varieties  of  circumstances  which  may  arise,  and  adjust 
them  to  all  the  peculiar  rights  of  all  the  parties  in  interest." 
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1  Story's  Eq.  Jur.  §§  27,  28.     Mitford  on  PL  3,  4;  1  Woodes. 
Lect.  VIII,  pp.  203  to  206. 

Under  the  evidence  in  this  case,  and  the  principles  above 
stated,  the  decree  should  have  corrected  the  mistake  in  the 
bond,  and  have  dissolved  the  injunction,  and  have  expressly 
declared  that  the  respondent  may,  at  his  election,  proceed 
with  his  action  at  law,  or  dismiss  that  action  and  proceed  for 
a  rescission  of  the  contract.  The  decree  should  also  have 
declared,  that  if  the  respondent  elected  to  proceed  with  his 
action  at  law,  the  complainant  should  consent  that  the  com- 
plaint in  that  action  should  be  so  amended  as  to  make  it  a 
complaint  on  the  bond  as  corrected  by  the  decree  in  this  suit, 
and  that  for  all  the  purposes  of  that  action,  the  correction  of 
the  bond  should  be  deemed  and  taken  as  having  been  made  on 
the  day  the  original  bond  was  executed.  The  error  of  the 
decree  rendered  by  the  chancellor  consists  in  this,  that  it  does 
not  properly  protect  the  respondent's  aforesaid  right  of  elec- 
tion. That  decree  merely  declares  that  the  respondent  is 
"allowed  to  proceed  with  his  action  at  law,"  but  is  entirely 
silent  as  to  his  right  to  elect  to  dismiss  that  action  and  pro- 
ceed for  a  rescission  of  the  contract;  and  it  fails  to  make  the 
proper  requisitions  of  the  complainant,  in  the  event  the  res- 
pondent elects  to  proceed  with  his  action  at  law.  That  decree 
is  affirmed,  so  far  as  it  corrects  the  mistake  in  the  bond,  and 
imposes  the  costs  of  the  court  below  on  the  respondent,  and 
dissolves  the  injunction;  but  in  all  other  respects  it  is  reversed, 
and  in  the  particulars  in  which  it  is  thus  reversed,  it  is  here 
corrected  so  as  to  make  the  decree  as  a  whole  conformable  to 
the  views  above  expressed  by  us.  The  appellee  must  pay 
the  costs  of  this  court. 
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LODOR  vs.  GAYLE. 

[ACTION  ox  PROMISSORY  NOTE  BY  .ENDORSEE  AGAINST  ENDORSER.] 

L  Waiver  of  suit  against  maker 'to  first  court. — If  the  endorser  waive  suit  against 
the  maker  to  the  first  court,  under  the  apprehension  that  the  time  inter- 
vening between  the  endorsement  and  the  commencement  of  the  court  was 
not  sufficient  to  get  service  of  process,  the  endorsee  is  not  bound  to  bring  suit 
to  the  next  succeeding  term,  but  only  to  prosecute  the  maker  to  insolvency  at 
some  time  after  the  expiration  of  the  period  of  the  stipulated  delay. 
Clay's  Digest,  383.  §§  12-15. 

APPEAL  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  ANDEEW  B.  MOORE. 

n .  &•• 

THIS  action  was  commenced  in  March,  1856,  and  was; 
founded  on  the  defendant's  endorsement  of  a  promissory  note 
for  $250,  dated  July,  1850,  executed  by  Lewis  Bowdon,  paya- 
ble on  or  before  the  first  day  of  January  then  next  to  Gayle 
&  Gayle,  and  endorsed  by  the  payees  and  the  defendant;  the 
former  endorsement  being  in  blank,  and  the  latter  dated 
April  23,  1852.  The  bill  of  exceptions  is  in  the  following 
words:  "The  facts  of  the  case  are  these:  On  the  23d  April, 
1852,  Lodor  endorsed  the  note  on  which  the  suit  is  brought 
to  the  plaintiff,  as  shown  by  the  endorsement  on  the  note; 
and,  at  the  time  of  making  the  endorsement,  agreed  to  waive 
the  necessity  of  Gayle's  bringing  suit  against  the  maker  to 
the  first  court.  The  maker  of  the  note  lived  in  Shelby  coun- 
ty; and  it  was  thought,  both  by  Lodor  and  Gayle's  agent,  that 
there  was  not  sufficient  time  to  bring  suit  and  get  service  to  the 
first  term  of  the  court,  which  was  the  reason  of  the  waiver; 
but  it  was  expressly  stated  by  Lodor,  that  he  waived  the 
bringing  of  suit  to  the  first  court  only,  for  the  reason  above 
given.  Suit  was  not  brought  against  Bowdon  on  the  note 
until  1854,  two  years  after  Lodor s  endorsement;  and  execu- 
tion against  Bowdon  was  returned  'no  property.'  Where- 
upon, the  court  charged  the  jury,  that  the  plaintiff  was  entitled 
to  recover;  to  which  charge  the  defendant  cxcepted."  The 
charge  of  the  court  is  now  assigned  as  error. 


*___ JUNE   TERM,  1856. 413 

Lodor  v.  Gayle. 

C.  C.  PEGUES  and  J.  D.  F.  WILLIAMS,  for  appellant. 
THOMAS  WILLIAMS,  contra. 

WALKER,  J. — If  the  endorser  waive  suit  upon  the  en- 
dorsed note  to  the  first  court,  although  the  waiver  may  be  by 
parol  agreement,  the  statutory  obligation  on  the  endorsee  is 
not  revived,  after  thfr  first  court.  In  order  to  make  the 
endorser  prima  facie  liable  on  his  endorsement,  it  is  only 
necessary  to  prosecute  to  insolvency  at  some  time  after  {he 
expiration  of  the  period  of  the  stipulated  delay.  The  law 
is  thus,  laid  down,  on  the  authority  of  the  cases  of  Bates  v. 
Ryland,  6  Ala.  674,  and  Litchfield  v.  Allen  &  Falconer,  7  Ala. 
779,  and  is  conclusive  of  this  case  in  favor  of  the  appellee. 

The  fact  that  the  endorser  was  induced  to  waive  suit  to 
the  first  court,  because  it  was  apprehended  there  was  not 
time  after  the  endorsement  to  bring  suit  to  the  next  succeed- 
ing court  in  the  county  of  the  maker's  residence,  does  not 
authorize  us  to  presume  a  contract  between  the  parties  to 
make  the  endorser's  liability  dependent  upon  the  fact  that 
suit  was  brought  to  the  second  court  after  the  endorsement. 

The  endorsement  in  this  case  was  made,  and  two  terms  of 
the  circuit  court  of  the  county  of  the  maker's  residence  had 
passed,  before  the  Code  became  the  law;  and  consequently,  the 
effect  of  the  contract  of  endorsement  must  be  governed  by 
the  pre-existing  statutes.  Those  statutes  have  been  construed 
by  this  court  in  the  cases  cited,  and  we  have  followed  the 
construction  adopted  in  those  cases.  The  law  is  somewhat 
changed  by  the  Code;  and  we  do  not  intend  to  be  understood 
as  deciding  that  the  law  as  above  laid  down  would  govern  a 
case  to  which  the  Code  applied. — Clay's  Digest,  383,  §§  12-15; 
Code,  §§§  1543,  1544,  1545. 
•  The  judgment  of  the  court  below  is  affirmed. 
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COMMISSIONERS'  COURT  OF  TALLAPOOSA  CO.  vs. 
TARVER. 

[APPLICATION  FOR  MANDAMUS  TO  COMPEL  COURT  OF  COUNTY  COMMISSIONERS  TO  LEVY 
SPECIAL  TAX  TO  PAY  CLAIM  AGAINST  COUNTY.] 

1.  Sufficiency  of  return  to  rule  nisi. — Where  the  proceeding  was  instituted  to 
compel  the  levy  of  a  county  tax,  under  the  authority  conferred  on  the 
commissioners'  court  by  a  special  statute,  to  discharge  the  liability  previ- 
ously incurred  by  certain  commissioners  who  were  appointed  to, contract 
for  the  erection  of  county  buildings;  and  the  relator  alleged,  that  a  portion 
of  the  last  payment  on  the  debt  was  made  by  him  out  of  his  own  private 
funds,  and  that  the  balance  of  the  debt  was  paid  out  of  assets  and  effects 
belonging  to  the  county,  arising  from  the  sale  of  town-lots  in  Dadeville; — 
.  held,  that  an  answer,  alleging  "  that  the  several  sums  of  money  set  out  in 
said  application  were  paid  by  the  said  relator  out  of  moneys  arising  from 
the  sale  of  town-lots  in  Dadeville  by  the  court-house  commissioners  of  the 
county,  and  not  out  of  the  individual  and  private  funds  of  said  relator,'' 
was  sufficient. 

APPEAL  from  the  Circuit  Court  of  Tallapoosa. 
Tried  before  the  Hon.  ROBERT  DOUGHERTY. 

THE  proceedings  in  this  case  were  instituted  by  Benjamin 
S.  Tarver,  by  a  petition  for  a  mandamus  against  the  commis- 
sioners' court  o.f  Tallapoosa,  to  compel  the  levy  of  a  tax 
under  the  authority  conferred  upon  said  court  by  the  special 
act  of  1843,  (Pamphlet  Acts,  134,)  to  discharge  a  certain 
liability  which  had  been  previously  incurred  by  the  relator 
and  others,  who  had  been  appointed  commissioners  to  contract 
for  the  erection  of  certain  county  buildings.  This  liability 
consisted  of  a  judgment  which  had  been  rendered  against 
said  commissioners,  in  favor  of  the  contractors,  and  counsel 
fees  incurred  in  defending  the  suit.  The  petition  alleged, 
in  addition  to  these  facts,  that  the  commissioners  paid  off  all 
the  notes  which  they  had  executed  to  the  contractors  for  the 
erection  of  the  county  buildings,  except  the  one  last  falling 
due,  which  amounted  to  $3,500,  and  which  was  only' partially 
paid  by  them,  while  the  balance  was  paid  by  the  relator  out 
of  his  own  private  funds  ;  that  these  payments  were  made  by 
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said  commissioners  out  of  the  effects  and  assets  belonging  to 
the  county,  arising  from  the  sale  of  town-lots  in  Dadeville  ; 
that  on  their  refusal  to  pay  the  balance  due  on  the  last  note, 
on  the  ground  that  the  buildings  had  not  been  erected  in 
accordance  with  the  terms  of  the  contract,  the  contractors 
instituted  an  action  on  the  note,  and  recovered  judgment 
against  them,  and  it  was  the  balance  due  on  this  judgment 
which  the  relator  was  compelled  to  pay  out  of  his  individual 
funds  ;  that  he  afterwards  presented  his  claim  for  reimburse- 
ment to  the  commissioners'  court,  substantiated  by  proper 
proof,  and  asked  an  appropriation  for  its  payment ;  and  that 
the  court  refused  to  make  any  appropriation  for  his  benefit, 
and  refused  to  levy  the  tax  which  they  were  authorized  to 
levy  for  the  purpose.  * 

In  return  to  a  rule  nisi  the  defendants  filed  an  answer, 
alleging,  among  other  things,  "  that  the  said  several  sums  of 
money  set  out  in  said  application  were  paid  by  said  Tarver 
out  of  moneys  arising  from  the  sale  of  town-lots  in  the  town 
of  Dadeville  by  the  court-house  commissioners  of  Tallapoosa 
county,  and  not  out  of  the  individual  and  private  funds  of 
said  Tarver." 

The  court  quashed  the  return  as  insufficient,  and  awarded 
a  peremptory  mandamus;  and  its  judgment  is  now  assigned 
as  error. 

J.  T.  LEPTWICH,  for  the  appellant,  contended  that  the 
return  was  sufficiently  definite  and -certain,  and  cited  the 
following  cases:  11  Modern,  174;  7  ib.  84;  10  ib.  101;  12  ib. 
2.  3;  Salkeld,434;  Fitzh.195;  Shower,  252,  154;  2Ld.  Raym. 
1404;  1  ib.  564;  1  Sid.  210;  6  T.  R.  4.90;  2  Stephens'  N.  P. 
2326;  2  Wheaton's  Selw.  281;  5  B.  &  A.  731;  Petersdorf's 
Abr.  vol.  12.  363. 

WM.  H.  BARNES  and  J.  FALKNER,  contra,  insisted  that  the 
return  was  insufficient,  because  it  did  not  allege  that  the 
money  arising  from  the  sale  of  the  town-lots  belonged  to  the 
county,  and  was  the  appropriate  fund  for  the  payment  of  the 
debt ;  citing,  to  this  point,  10  Wendell,  25,  32  ;  6  Serg.  & 
Rawle,  469-76  ;  1  ib.  254;  6  Bacon's  Abr.  447-8. 
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STONE,  J. — A  case  between  these  parties,  instituted  for 
the  same  purpose  for  which  this  proceeding  was  instituted, 
has  heretofore  been  m  this  court,  and  legal  principles  were 
then  settled  which  must  govern  this  case. — Commissioners' 
Court  of  Tallapoosa  v.  Tarver,  21  Ala.  661.  Those  princi- 
ples need  not  be  here  repeated. 

In  the  petition  for  mandamus,  the  following  language 
occurs  :  "  Your  relator  would  further  show  unto  your  Honor, 
that  all  of  said  notes  were  paid  "off  and  fully  discharged, 
except  the  last  one,  which  was  for  the  sum  of  thirty-five  hun- 
dred dollars  ;  which  said'  payments  of  said  notes  were  made 
by  the  said  commissioners  aforesaid  out  of  effects  and  assets 
belonging  to  the  said  county,  arising  from  the  sale  of  town- 
lots  in  the  town  of  Padeville;  and  part  of  the  last  note  for 
thirty-five  hundred  dollars  was  also  paid  by  said  commission- 
ers in  the  same  way,  and  from  the  same  source."  The 
petition  then  proceeds  to  state,  that  a  balance  of  said  note 
for  thirty-five  hundred  dollars,  amounting  to  over  two 
thousand  dollars,  was  paid  by  relator  out  of  his  private  funds; 
and  he  instituted  these  proceedings  to  obtain  reimbursement 
of  the  sum  thus  alleged  to  have  been  paid. 

The  answer  sets  forth,  "  that  the  several  sums  of  money 
set  out  in  said  application  were  paid  by  the  said  Tarver  out 
of  moneys  arising  from  the  sale  of  town-lots  in  the  town  of 
Dadeville  by  the  court-house  commissioners  of  Tallapoosa 
county,  and  not  out  of  the  individual  and  private  funds  of 
the  said  Tarver." 

The  petition  for  mandamus,  in  its  general  frame  and  pur- 
pose, shows  that  the  proceeds  of  the  sale  of  the  town-lots 
in  the  town  of  Dadeville,  were  trust  funds  for  the  erection  of 
a  court-house  and  jail  for  said  county;  and,  viewed  in  connec- 
tion with  the  answer  above  copied,  we  hold  that  the  relator's 
claim  is  met  and  negatived,  with  the  "  degree  of  certainty" 
requisite  in  such  cases. — Commissioners'  Court  of  Tallapoosa 
v.  Tarver,  21  Ala.  668. 

Whether  any  of  the  other  answers  are  sufficient  we  need 
not  inquire. 

If  the  answer  be  false,  the  relator  is  not  without  remedy. 
See  21  Ala.  661. 
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The  judgment  of  the  circuit  court  is  reversed,  and  judgment 
here  rendered  dismissing  the  writ. 

RICE,  C.  J.,  not  sitting. 


WALDEN  vs.  SMITH. 

[DETINUE  FOR  SLAVE  BY  WIDOW  AGAINST  BAILEE  OF  HCSBAXD'S  EXECUTOR.] 

1.  Competency  of  executor  as  witness  for  bailee. — In  the  absence  of  any  proof  of  an 
express  warranty,  fraud,  or  negligence,  an  executor,  who  has  been  released 
both  in  his  representative  and  individual  capacity,  is  a  competent  witness 
for  a  person  to  whom  he  has  hired  a  slave  belonging  to  his  testator's  estate, 
in  an  action  brought  against  the  latter  to  recover  the  slave,  although  it  is 
shown  "that  he,  as  executor,  is  the  real  party  in  interest  in  the  defense  of 
the  suit,  and  had  employed  the  counsel  who  were  defending  it," 

APPEAL  from  the-  Circuit  Court  of  DeKalb. 
Tried  before  the  Hon.  THOMAS  A.  WALKER. 

THIS  action  was  brought  by  Mrs.  Eliza  R.  Smith  against 
John  B.  Walden,  to  recover  a  slave,  named  Amanda;  who  was 
hired  to  said  Walden  for  the  year  1850  by  James  Lamar,-as 
executor  of  Solomon  C.  Smith,  deceased,  who  was  the  hus- 
band of  the  plaintiff  at  the  time  of  his  death.  The  action 
was  commenced  in  August,  1850,  and  the  trial  was  had  at  the 
April  term;  1855.  On  the  trial,  as  appears  from  the  bill  of 
exceptions,  the  defendant  offered  said  James  Lamar  as  a  wit- 
ness, after  having  released  him  both  in  his  individual  and 
representative  capacity.  "It  was  shown  that  he,  as  executor, 
was  the  real  party  in  interest  in  the  defense  of  this  suit;  that 
he  had  employed  the  counsel  who  were  defending  it;  that  the 
defendant  had  only  hired  the  negro  from  him,  as  above  stated; 
that  his  title,  as  executor,  was  set  np  by  the  defendant,  and 
was  in  issue;  and  that  a  verdict  for  the  defendant  would  enure 
to  his  benefit  as  executor.  The  plaintiff  then  objected  to  the 
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competency  of  the  witness,  because  he  was  interested  in  the 
event  of  the  suit,  and  because  the  record  of  this  suit  would 
be  evidence  for  or  against  him  in  another  suit  for  the  same 
property."  The  court  sustained  the  objection  to  the  compe- 
tency of  the  witness,  and  excluded  him;  to  which  the  defendant 
excepted,  and  which  he  now  assigns  as  error. 

ALEX.  &  JOHN  WHITE,  for  the  appellant,  cited  the  follow- 
ing cases:  Mockbeev.  Gardner,  2  Har.  &  Gill,  176;  Howard 
v.  Burgen,  4  Dana,  137;  Ricks  v.  Dillahunty,  8  Porter,  133; 
Walton  v.  Shelley,  1  T.  R.  301;  Blackett  v.  Weir,  5  Barn. 
&  Cress.  387;  Nelson  v.  Iverson,  24  Ala.  9;  Jackson  v.  Rum- 
sey,  3  Johns.  234;  4  Serg.&Rawle,222;  1  Litt.  107;  1  Greenl. 
Ev.  §§  386-90;  Phil.  Ev.  (C.  &  H.  Notes,)  vol.  3,  1501-30; 
2  Stark.  Ev.  775. 

JAMES  B.  MARTIN,  contra,  cited  Tarleton  &  Pollard  v. 
Johnson,  25  Ala.  300. 

RICE,  C.  J.  (After  stating  the  facts) — Upon  these  facts, 
we  are  called  on  to  decide,  whether  Lamar,  as  an  individual, 
was  a  competent  witness  for  the  defendant.  In  the  consider- 
ation of  that  question,  we  must  not  forget  that  Lamar  has 
two  capacities,  representative  and  individual;  that  he  is  not  a 
party  on  the  record,  and  that  therefore  he  certainly  is  not 
liable  directly,  and  in  the  first  instance,  for  the  costs. 

He  is  a  competent  witness,  unless  as  an  individual  he  has  a 
present,  certain,  vested  interest  in  the  event  of  this  identical  case; 
unless  the  necessary  legal  consequenses  of  the  verdict  will  be 
to  better  his  situation,  by  securing  him  an  advantage,  or 
repelling  a  loss.  An  interest  which  is  uncertain,  remote,  or 
contingent,  will  not  render  him  incompetent. — The  State  v. 
Truss,  9  Porter,  126;  Massey  v.  Rogan,  6  Ala.  R.  647;  Hig- 
gins  v.  Morrison,  4  Dana,  106;  Bent  v.  Baker,  3  T.  R.  27, 

There  is  no  implied  warranty,  in  a  contract  for  the  sale  or 
hire  of  a  slave,  by  an  executor,  administrator,  or  other  trus- 
tee.—Ricks  v.  Dillahunty,  8  Porter,  133;  Pool  v.  Hodnett, 
18  Ala.  R.  752.  The  rule  of  caveat  emptor  applies  to  such 
contracts;  and,  therefore,  an  executor,  administrator,  or  other 
trustee,  in  the  absence  of  any  proof  of  an  express  warrant}7, 
or  fraud,  or  gross  negligence,  is  a  competent  witness  for  a 
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person  to  whom  he  was  sold  or  hired  a  slave. — Mockbee  v. 
Gardner.  2  Harris  &  Gill's  Rep,  176;  Jones  v.  Sasser,  1  Dev. 
<fe  Batt.  452;  Howard  v.  Burgen,  4  Dana,  137;  Willis  on  Trus- 
tees, 227;  Anonymous,  1  Modern  Rep.  107;  3  Phil.Ev.  (edition 
of  1839)  1529,  1530;  Btispy  v.  Greenslate,  1  Strange,  445; 
Twambley  v.  Henley,  4  Mass.  R.  441;  Prescott  v.  Hawkins, 
2  Foster's  Rep.  191;  Soulden  v.  Van  Rensselaer,  9  Wend. 
295;  Williams  v.  Jones,  2  Ala.  R.  314. 

The  title  under  which  the  defendant  claims  to  defend,  is  not 
the  title  of  Lamar  as  an  individual,  but  of  Lamar  as  executor 
of  Sol.  C.  Smith.  The  defendant  does  not  put  in  issue  the 
title  of  Lamar.  but  the  title  of. the  estate  of  his  testator. — Agee 
v.  Williams,  27  Ala.  Rep.  644.  A  verdict  in  this  suit,  in 
favor  of  the  defendant,  will  not  necessarily  injure  or  benefit 
Lamar  as  an  individual,'  nor  determine  any  thing  in  his  favor, 
nor  entitle  him  even  to  commissions  as  executor,  as  to  the 
slave  in  controversy,  or  her  hire.  The  utmost  effect  such 
verdict  could  have,  would  be  to  determine,  as  between  Lamar 
as  executor  and  the  plaintiff  in  this  action,  that  the  slave  is  the 
property  of  the  estate  of  Lamar's  testator.  A  verdict  in  this 
suit,  against  the  defendant,  will  not  directly  or  necessarily 
impose  any  loss  or  liability  upon  Lamar  as  an  individual.  It 
would  not  even  make  him  liable  for  the  costs,  as  he  is  not  a 
party  to  the  record,  and  has  been  released  in  both  his  individ- 
ual and  representative  capacity,  by  the  defendant. 

The  appellee  contends  that,  if  the  defendant  gets  a  verdict 
in  this  case,  it  will  establish  the  title  of  the  estate  of  Lamar's 
testator  to  the  slave  and  her  hire;  that  injhat  event  Lamar 
will  get  commissions  on  the  slave  and  her  hire;  and  that  there- 
fore Lamar  is  interested  in  the  event  of  this  suit.  But  the 
answer  to  that  argument  is,  that  the  right  of  Lamar  to  com- 
missions is  not  in  issue,  and  cannot  be  decided  in  this  suit; 
that,  although  the  defendant  may  obtain  a  verdict,  that  verdict 
docs  not  establish  any  right  in  Lamar  to  commissions;  that 
the  question  whether  Lamar  shall  have  commissions  is  one 
for  the  determination  of  the  probate  court;  that  the  probate 
court  may,  in  the  exercise  of  its  If  gal  discretion,  refuse  him  any 
commissions'  and  that  his  supposed  interest  in  commissions  is 
no  more  than  an  uncertain,  or  contingent  interest,  which  does  not 
render  him  incompetent. — Long  v.  Easley,  13  Ala.  R.  239; 
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Harris  v.  Martin,  9z&.  899;  Magee  v.  Cowperwaite,  10  ib.  696. 

In  every  view,  Lamar  was  a  competent  witness  for  the 
defendant,  upon  the  facts  as  presented  by  the  record.  The 
court  below  erred  in  excluding  him;  and,  as  this  error  must 
work  a  reversal  of  the  judgment,,  and  as  the  other  questions 
on  the  record  may  not  arise  or  be  presented  in  the  same  shape 
on  another  trial,  we  shall  confine  our  decision  to  the  question 
of  Lamar's  competency  as  a  witness,  and  put  the  reversal  of 
the  judgment  upon  the  sole  ground 'that  he  was  excluded; 
leaving  ourselves  uncommitted  as  to  any  other  question. 

Judgment  reversed,  and  cause  remanded. 

WALKER,  J.,  not  sitting. 


GALLAGHER  vs.  WITHERINGTON. 

[BILL  IN  EQUITY  BY  VENDEE  FOR  RESCISSION  OF  CONTRACT  ON  GROUND  OP  FRAUD 
AND  DEFECT  OF  TITLE.] 

1.  Rescission  refused  where  parties  could  not  be  placed  in  statu  quo. — Where  the 
vendee,  on  discovering  that  a  portion  (one-fourth)  of  the  land  purchased, 
including  the  dwelling-house  and  improvements,  was  public  land,  voluntarily 
entered  it  before  his  notes  for  the  purchase  money   were  due,  and  then 
insisted  on  a  rescission  of  the  contract,  but  did  not  offer  to  restore  the  land; 
and  the  vendor,  in  reply  to  the  proposition  to  rescind,  offered  to  credit  the 
notes  for  the  purchase  money  with  a  much  larger  sum  than  the  costs  and 

,  expenses  of  entering  the  land,  which  the  purchaser  refused, — held,  that  the 
purchaser  was  not  entitled  to  a  rescission  of  the  contract,  but-was  entitled 
to  a  credit  for  the  costs  and  expenses  of  entering  the  land. 

2.  Costs. — The  defendant  having  offered,  before  the  filing  of  the  bill,  all  the 
relief  which  the  complainant  obtained  under  the  decree  of  the  court,  and 
the  cfffer  being  refused  by  the  complainant,  held,  that,  the  entire  costs  were 
properly  imposed  on  the  complainant. 

3.  Decree  for  conveyance  of  title,  when  erroneous. — When  the  purchaser  comes  into 
equity  to  obtain  a  rescission  of  the  contract,  but  only  establishes  his  claim 
to  a  credit  on  the  outstanding  notes  for  the  purchase  money  for  the  amount 
expended  by  him  in  entering  a  portion  of  the  land,  which  amount  is  not 
equal  to  the  unpaid  portion  of  the  purchase  money;  while  the  title-bond  is 
conditioned  to  convey  on  the  payment  of  the  purchase  money,  he  cannot 
have  a  decree  for  a  conveyance  of  title. 


JUNE  TERM,  1856. 421 

Gallagher  v.  Withcrington. 

4.  Cross  bill  necessary  to  entitle  defendant  to  decree. — Under  a  bill  filed  by  the  pur- 
chaser for  a  rescission  of  the  contract,  when  the  facts  only  justify  a  decree 

;  'allowing  him  a  credit  on  the  unpaid  notes  for  the  purchase  money,  the 
defendant  cannot,  without  a  cross  bill,  have  a  decree  in  his  favor  for  the 
balance  of  the  unpaid  purchase  money. 

APPEAL  from  the  Chancery  Court  of  Monroe. 
Heard  before  the  Hon.  WADE  KEYES. 

THIS  bill  was  filed  by  Mrs.  Martha  Gallagher  against 
Augustus  L.  Witherington,  aSking  the  rescission  of  a  contract 
for  the  purchase  of  a  tract  of  land  containing  one  hundred 
and  sixty  acres,  on  account  of  the  vendor's  alleged  fraud  and 
defect  of  title  to  a  portion  of  the  land  ;  an  injunction  of  a 
judgment  on  the  notes  for  the  purchase  money,  and  general 
relief.  All  the  facts  of  the  case  will  be  readily  understood 
from  the  opinion. 

WATTS,  JUDGE  &  JACESON,  for  the  appellant. 
F.  S.  BLOUNT,  contra. 

WALKER,  J. — Under  the  pleadings  and  proof  in  this 
case,  the  complainant  was  properly  denied  a  rescission  of  the 
contract.  The  vendor,  by  the  terms  of  his  bond  for  titles, 
w&s  under  no  obligation  to  make  title,  until  the  purchase 
money  was  paid.  The  complainant,  upon  discovering  that 
forty  acres  of  the  land  purchased  by  her  was  public  land, 
entered  it  before  the  purchase  money  was  all  due,  and  when 
but  a  small  portion  of  it  had  been  paid.  She  did  not  notify 
her  vendor,  or  his  agent,  although  the  latter  resided  in  her 
vicinity,  of  the  defect  of  title,  or  call  upon  either  to  supply 
it.  The  cost  and  expenses  of  entering  the  land  did  not  equal 
the  amount  of  purchase  money  then  and  still  due.  The 
vehdor  had  built  on  the  forty-acre  tract,  before  the  sale  to 
complainant,  a  dwelling-house  which  gave  to  the  entire  tract 
of  land  its  chief  value.  The  complainant  has  never  offered 
to  return  the  land,  or  to  restore  it  to  the  defendant ;  but 
evidently  seeks  to  rescind  the  contract  and  yet  retain  the 
forty  acres  of  land,  with  the  improvements,  under  the  title 
derived  from  the  government.  The  defendant,  through  his 
agent,  when  the  complainant  offered  to  rescind  the  contract, 


422  ALABAMA. 


Gallagher  v.  Witberiugton. 


proposed  to  credit  her,  on  her  notes  for  the  purchase  money, 
with  a  much  larger  amount  than  the  costs  and  expenses  qf 
entering  the  land,  which  she  refused  to  accept.  The  objec- 
tions to  a  rescission,  upon  such  facts,  are  insuperable.  The 
defendant  would  not  be  placed  in  statu  quo,  and  the  complain- 
ant would  obtain  a  rescission  where  she  had  sustained  no 
injury,  and  after  she  had  by  her  own  act  proceeded,  with  a 
knowledge  of  the  defect  in  the  title,  to  repair  it  voluntarily 
at  an  expense  which  the  defendant  was  perfectly  willing  to 
reimburse. — Nance  v.  Elliot,  3  Iitdell's  Equity,  408;  Cullum 
T.  Bank,  4  Ala.  21;  Griggs  v.  Woodruff,  14  Ala.  9;  Clemens 
v.  Loggins,  1  Ala.  622;  Fitzpatrick  v.  Featherston,  3  Ala.  42; 
Duncan  v.  Jeter,  5  Ala.  604;  Younge  v.  Harris,  2  Ala.  108. 

The  complainant,  being  in  possession  of  the  land,  could  not 
have  obtained  a  credit  at  law  for  the  amount  which  it  cost  to 
procure  the  title  from  the  government:  and  therefore  her  bill 
was  maintainable  for  that  purpose,  and  the  chancellor  prop- 
erly granted  her  relief  to  that  extent. 

The  defendant,  by  his -agent,  offered  to  the  complainant  all 
the  relief  to  which  she  is  entitled  in  this  case,  and  which  she 
has  procured.  Notwithstanding  this  offer,  she  has  instituted 
this  suit.  The  suit  was  totally  unnecessary,  and  results,  not 
from  the  defendant's  refusal  to  do  what  the  law  required  him 
to  do.  but  from  the  complainant's  refusal  to  accept  at  his 
hands  a  performance  of  the  duty  imposed  on  him  by  law. 
The  chancellor  therefore  did  not  err  in  imposing  upon  her 
the  entire  costs  of  the  suit. — Daniell's  Ch.  PL  &  Pr.  1532. 

By  consent,  the  defendant  has  assigned  errors.  The  court 
by  its  decree  required  the  defendant  to  make  a  deed  to  the 
complainant.  This  was  clearly  wrong.  The  purchase  money 
has  not  been  paid.  The  credits  for  the  coats  and  expenses  of 
entering  the  land  will  not  discharge  the  debt  for  the  purchase 
money.  The  bill  does  not  even  offer  to  pay  the  purchase 
money.  The  defendant's  obligation  was,  to  make  title  when 
the  purchase  money  should  be  paid.  The  defendant  cannot 
be  required  to  make  title,  without  such  payment.  The  bill  is 
not  for  a  specific  performance,  and  is  not  framed  with  a  view 
to  procure  title*  The  decree  of  the  court  below  must  there- 
fore be  reversed  in  this  respect. 

There  was.no  error  in  the  omission  of  the  chancellor  to 
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give  the  defendant  a  decree  for  the  unpaid  purchase  money. 
The  defendant  could  not  have  entitled  himself  to  such  a 
decree,  except  by  cross  bill,  even  if  it  be  conceded  that  the 
court  could  have  acquired  jurisdiction  to  make  such  a  decree 
in  any  way. 

A  decree  must  be  here  rendered,  allowing  the  complain- 
ant a  credit  upon  the  unpaid  purchase  money  for  the  sum 
of  one  hundred  and  two  and  16-100  dollars,  the  sum 
reported  as  due  to  her  on  account  of  the  costs  and  expenses 
of  entering  the  land  ;  and  this  credit  must  be  allowed  as  of 
the  19th  June,  1855,  up  to  which  time  the  register  counted 
the  interest;  and  the  decree  of  the  court  below  is  affirmed  on 
the  direct  assignment  of  errors,  and  reversed  on  the  cross- 
assignment,  as  to  so  much  of  it  as  requires  the  defendant 
to  make  to  the  complainant  a  conveyance.  The  complainant 
must  pay  the  costs  of  this  appeal. 


BRYAN  AND  WIFE  vs.  WEEMS. 

[BILL  IN  EQUITY  FOII  PARTITION  OK  SLAVES.  ACCOUNT  OF  UIKE,  *c.] 

1.  Continuance  of  trustee's  title. — Where  slaves  are  conveyed  by  deed  to  a  trustee. 
his  heirs,  executors  and  administrators,  in  trust  for  the  sole  and  separate 
use  of  a  married  woman  during  her  life,  "  and  after  her  death  for  the  use. 
benefit  and  behoof  of  her  children  by  her  present  husband,  and  their  heirs 
forever,"  the  title  of  the  trustee  does  not  cease  at  the  death  of  the  first 
taker. 

2.  When  statute  of  limitations  commences  to  run  against  trustee. — Where  the  separate 
property  of  the  wife  is  allowed  by  her  trustee  to  remain  in  the  possession 
of  her  husband,  who,  at  his  death,  disposes  of  it  by  bis  will ;  and  the  trustee 
is  cognizant  of  facts  which  are  sufficient  to  charge  him  with  implied  notice 
jof  the  general  provisions  of  the  will  before  it  is  admitted  to  probate, — the 
adverse  possession  of  the  husband's  executor,  ns  against  the  trustee,  com- 
mences to  run  from  the  probate  of  the  will  and  possession  under  it. 

3.  When  cestui  que  trust  is  barred  in  equity. — The  rule  is  well  settled,  that  if  the 
trustee  delay  the  assertion  of  his  rights  until  he  is  barred  by  the  statute  of 
limitations,  the  cestui  qtie.tnift  will  also  be  barred. 

4.  How  statute  affects  children  of  female  sfare.---When  the  statute  has  effected  a 
bar  against  the  recovery  of  a  female  slave,  the  bar  is  also  complete  as  to 
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her  children  born  after  the  commencement  of  the  adverse  possession. 
(RiCE,  C.  J.,  dissenting,  held  that  the  bar  as  to  the  children  was  not  complete 
until  they  were  six  years  old,  unless  they  were  bor'n  after  the  completion  of 
the  bar  as  to  their  mother.) 

APPEAL  from  the  Chancery  Court  of  Dallas. 
Heard  before  the  Hon.  JAMES  B.  CLAKK. 

THE  case  made  by  the  record  may  be  thus  stated  :  In 
December,  1831,  Simmons  Harrison,  of  the  county  of  Jones 
in  North  Carolina,  there  executed  a  deed  of  gift,  conveying 
certain  slaves  to  one  William  H.  Green,  his  heirs,  executors 
and  administrators,  in  trust  for  the  sole  and  separate  use, 
benefit  and  behoof  of  Mrs.  Mary  R.  Bush,  who  was  the 
daughter  of  said  Harrison  and  the  wife  of  Nathan  B.  Bush, 
during  her  life  ;  and  after  her  death,  for'the  use,  benefit  and 
behoof  of  her  children  by  the  said  Nathan  B.  Bush,  and  their 
heirs  forever.  Soon  after  the  execution  of  this  deed,  Bush 
and  his  wife  removed  to  this  State,  and  brought  with  them 
the  slaves  conveyed  by  the  deed.  Mrs.  Bush  died  in  1837, 
leaving  three  children,  Holland,  Mary  and  Penelope.  The 
slaves  remained  in  the  possession  of  said  Nathan  B.  Bush 
until  his  death,  which  happened  in  1844,  at  which  time  he  had 
acquired  several  others  by  his  industry  and  economy,  and  by 
the  services  of  the  slavey  conveyed  by  the  deed.  By  his  last 
will  and  testament,  which  was  duly  admitted  to  probate,  and 
of  which  one  Alexander  Sledge  was  the  executor,  said  Bush 
bequeathed  all  the  slaves  then  in  his  possession,  including 
those  conveyed  by  the  deed,  with  the  increase  of  the  females, 
to  his  three  daughters,  but  not  in  equal  portions — the  bequest 
to  Penelope  being  larger  than  the  others.  The  executor 
proved  the  will,  took  possession  of  all  the  property,  proceeded 
to  a  settlement  of  the  estate,  and  delivered  the  slaves  to  the 
respective  legatees.  After  the  death  of  said  Bush,  his 
daughter  Holland  married  Frederic  B.  Bryan;  Mary  married 
Thomas  J.  McQueen  ;  and  Penelope,  the  youngest,  married 
Samuel  W.  Weems.  In  August,  1850,  Mrs.  Weems  died, 
having  bequeathed  all  her  property  to  her  said  husband,  who 
afterwards  proved  her  will,  and  took  possession  of  all  her 
slaves  and  other  property. 

In  December,  1850,  Mr.  and  Mrs.  Bryan,  with  Mary  Bush, 
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who  was  then  unmarried,  filed  their  bill  against  said  Green, 
Weems,  and  Sledge  ;  alleging  their  ignorance  of  the'  deed 
from  Simmons  Harrison  until  a  short  time  previous  to  the 
filing  of  the  bill ;  and  asking  that  the  said  Sledge,  as  execu- 
tor of  Bush,  might  be  macbe  to  account  for  the  hire  and 
services  of  the  slaves  during  the  life  of  his  testator,  and  that 
the  slaves  might  be  divided  between  Mrs.  Bryan  and  Mrs. 
McQueen. 

The  defendant  Weems  answered  the  bill,  demurring  for 
want  of  equity,  and  setting  up  the  statute  of  limitations  in 
defense  of  the  suit.  The  answer  also  contains  other  matter, 
which  is  not  deemed  material. 

On  final  hearing,  the  chancellor  held  the  statute  of  limita- 
tipns  a  bar  to  the  relief  sought,  and  therefore  dismissed  the 
bill;  and  his  decree  is  now  assigned  as  error. 

WM.  M.  BYBD,  for  the  appellants. — 1.  When  the  objects  of 
a  trust  have  been  fully  performed,  the  title  of  the  trustee 
ceases,  and  the  legal,  as  well  as  the  equitable  title,  vests  in 
the  beneficial  owner,  unless  it  clearly  appears  to  have  been 
the  grantor's  intention  that  the  legal  title  should  continue  in 
the  trustee  after  the  trust  had  been  fully  performed;  and  where 
the  trust  is  created  by  deed,  the  courts  are  more  cautious  in 
restraining  the  trustee's  title,  that  when  it  is  created  by  will. 
Cornby  and  Wife  v.  McMichael,  19  Ala.  747;  Freeman  v. 
Perry,  2  Dev.  Eq.  R.  243;  Falls  v.  Torrence,  4  Hawks,  412. 

2.  The  death  of  the  negroes  must  be  the  loss  of  Weerns, 
who  wrongfully  withholds  them.. — Goodman's  Ex'rs  v.  Pledg- 
er's Adrn'rs,  14  Ala.  120. 

3.  When  the  trustee  has  the  mere  legal  title,  his  acts  can- 
not affect  the  rights  of  the  beneficiaries. — Smith  v.  Riddle, 
15  Ala.  29. 

4.  In  all  cases  where  trustees  ought  to  convey  to  the  bene- 
ficial owner,  it  should  be  left  to  the  jury  to  presume,  if  such 
presumption  can  reasonably  be  made,  that  they  had  conveyed 
accordingly. — 1  Green.  Ev.  §  46;  Doe  v.  Sybourn,  7  T.  R.  2: 
Doe  v.  Staple,  2  T.  R.  696.     And  so,  in  equity,  where  the 
possession  unites  with  the  ultimate  equitable  title,  and  so 
remains  for  six  years,  the  naked  legal  title  of  the  trustee  will 
be  extinguished  in  favor  of  the  beneficiaries. — Smith  v.  Ruddle. 
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15  Ala.  29;  4  Hawks,"  412;  Comby  v.  McMichael,  19  Ala.  747: 
Couth  way  v.  Berghaus,  25  Ala.  393;  Hillary  v.  Waller. 
12  Vesey,  252;  7  T.  R.  49;  8  ib.  118;  Langley  v.  Sneyd,  1  Sim. 
&  Stu.  45-55;  Carteret  v.  Carteret,  2  P.  Wras.  134;  Goodson 
v.  Ellison,  3  Russ.  583;  England  v.  Stade,  4  T.  R.  683;  Angler 
v.  Stanard,  3  My.  &  K.  571;  Wilson  v.  Allen,  1J.  &  W.  611: 
Cook  v.  Sottan,  2  Sim.  &  Stu.  154;  Hill  on  Trustees,  253-68,. 

A.  R.  MANNING,  contra,  made  several  points  which  are  not 
decided  by  the  court,  and  which  are  for  that  reason  omitted; 
and  further  contended, — 

1.  That  the  complainants,  before  filing  a  bill  for  partition, 
should  have  established  their  title  at  law. — Phelps  v.  Green, 
3  Johns.  Ch.  302. 

2.  That  the  legal  title  of  the  trustee  did  not  cease  at  the 
death  of  Mrs.  Bush,  but  continued  at  least  during  the  minority 
of  her  children;  and  that  the  cases  cited  to  this  point  by  the 
appellant's  counsel,   arose  under  deeds  containing  language 
different  from  that  employed  in  Harrison's  deed,  and  were 
therefore  inapplicable. 

3.  That  the  trustee  was  informed  that  the  property  was 
held  adversely  to  the  deed,  and  was  therefore  barred  by  the 
statute  of  limitations;   and  his  title  being  barred,  the  com- 
plainants are  also  barred. — Williams  v.  Otey,  8  Humph.  563; 
Colburn  v.  Broughton,  9  Ala.  362. 

STONE,  J.— We  are  fully  satisfied  with  the  views  of  the 
chancellor,  and  the  result  which  he  attains  on  all  the  points 
necessary  to  a  decision  of  this  case. 

1.  However  the  rule  might  be,  if  the  trustee  in  this  case 
were  appointed*  by/ will,  (Hill  on  Trustees,  239,)  his  estate 
and  interest  did  not  terminate  with  the  life  of  Mrs.  Bush. 
The  deed  of  Simmonsjparrison  conveyed  the  property  to  the 
trustee,  "  his  heirs,  executors  and  administrators;"  *  *  *  "in 
trust  and  for  the  following  pses,  interest* and  purposes — viz., 
in  trust  and  for  theLpeparate  and  exclusive  use  and  benefit  of 
the  said  Mary  R.  Bush  during  her  natural  life,  and  in  no  wise 
or  manner  to  be  subject  or  liable  to  or  for  the  contracts  or 
debts  of.  the  said  husband,  Nathan  B.;  Bush  ;  and  after  her 
death,  for  the  use,  benefit  and  behoof  of  the  children  of  the 
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said  Mary  R.  Bush  by  her  present  husband,  the  said  Nathan 
B.  Bush,  and  their  heirs  forever."  There  are  no  words  in 
this  deed,  indicating  an  intention  that  the  estate  in  fee,  which 
the  deed  creates  in  the  trus^fee^sfrall  be  cut  down  into  a  less 
estate.  The  estate  of  the  trusl&e  continued  after  the  death 
of  both  Mrs.  and  Mr.  Bush. — Wykhani  v.  Wykham,  18  Yesey, 
395;  Coleman  v.  Tindall.  Y.  &  J.  605;  Jones  v.  Strong, 
6  Ired.  367  ;  Murritt  v.  Wendley,  3  Dev.  399  ;  Martin  v. 
Prage,  4  B.  Monroe,  524;  Fry  v.  Smith,  2  Dana,  38. 

Our  own  decisions  are  not  in  conflict  with  this.  In  Smith 
v.  Ruddle,  15  Ala.  28,  the  deed  directed  that  at  the  death  of 
the  said  Elizabeth  H.,  the  property,  both  real  and  personal, 
was  to  go  to  and  be  equally  divided  between  the  children. 
Elizabeth  H.  was  dead ;  and  of  course  the  estate  of  the 
trustee  was  at  an  end. 

In  Comby  v.  McMichael,  19  Ala.  747,  the  deed  directed 
the  trustee  to  "  convey  the  property  to  such  of  the  issue"  of 
the  cestui  que  trust,  as  should  be  living  at  her  death.  Mrs. 
McMichael  was  dead  ;  and  Ch.  J.  Dargan  held,  that,. the  legal 
title  of  the  trustee  had  determined,  because  the  deed  clearly 
contemplated  that  result. 

Couthway  v.  Berghaus,  25  Ala.  393-406,  simply  decides, 
that  a  tender  in  that  case  to  the  cestui  que  trust  was  sufficient. 
The  trustee  lived  out  of  the  State,  and  was  a  mere  naked 
trustee  without  interest.  The  cestui  que  trust  had  himself 
made  the  purchase  of  the  property,  taking  the  title  in  the 
name  of  his  sister;  while  he,  the  beneficiary,  was  in  possession 
of  the  property,  receiving  the  rents  and  profits.  The  court 
rightly  held,  that  the  money  was  due  to  Berghaus,  and  that 
the  tender  to  him  was  sufficient. 

2.  While  Mr.  Bush  held  the  possession  of  the  slaves,  he 
must  be  regarded  as  holding  in  subordination  to  the  title  of 
the  trustee.  His  declarations  to  Mr.  Green,  and  to  Mr. 
Whitfield.  shortly  before  his  death,  .would  establish  this 
proposition,  if  it  needed  confirmation.  A  short  time  before 
the  death  of  Mr.  Bush,  he  expressed  to  the  trustee  an  incli- 
nation and  wish  to  make  a  will,  and  to  make  more  ample 
provision  for  Penelope,  who  afterwards  married  Mr.  "Weems; 
speaking  of  her  as  his  "poor  afflicted  daughter."  The 
testimony  of  Mr.  Green,  the  trustee,  who  was  examined  as  a 


428  ALABAMA. 


Bryan  and  Wife  v.  Weems. 


witness,  satisfies  us  that  he,  Green,  knew  of  the  making  of  a 
will  by  Bush,  and  its  "  general  character,"  before  such  will 
was  admitted  to  probate.  This  was,  at  least,  enough  to  put 
him  011  inquiry  ;  and  is  equivalent  to  notice. — Smith  v. 
Zurcher,  9  Ala.  208,  and  authorities  cited.  The  bill,  after 
stating  that  Mr.  Bush  executed  his  will  and  died  in  June, 
1844,  proceeds  as  follows  :  "  Whereupon  Alexander  Sledge, 
the  executor  named  in  said  will,  caused  the  same  to  be  duly 
admitted  to  probate  in  the  orphans'  court  of  said  county  ; 
obtained  letters  testamentary  upon  said  estate,  from  the  same 
court;  undertook  the  execution  of  said  will,  and  possessed 
himself  as  such  executor  as  aforesaid  of  all  the  slaves  and 
•other  personal  property  mentioned  therein."  The  will  men- 
tions all  the  slaves  in  controversy,  except  some  children 
born  since  the  probate,  of  females  bequeathed  by  the  will ; 
a  part  of  which  children  are  with  their  mothers  in  the 
possession  of  each  legatee.  The  answer  admits  these  aver- 
ments, but  states  that  the  executor  possessed  himself  of 
the  property  before  the  will  was  probated.  These  several 
facts  constituted  the  executor  an  adverse  holder,  from 
and  after  the  probate  of  the  will,  and  possession  of  the 
property  under  it  by  him.  From  that  time  the  statute 
commenced  running  against  Green,  the  trustee. — Findley  v. 
Patterson,  2  B.  Monroe,  76  ;  Den,  ex  dem.,  v.  Shanklin, 
4  Dev.  &  Bat.  Law,  289. 

3.  Between  the  time  of  the  probate  of  the  will  of  Mr.  Bush, 
and   the  commencement  of  this  suit,  more  than  six  years 
elapsed.     The  trustee  was  then  barred  of  his  action  of  detinue. 
The  rule  is  certainly  well  settled,  that  if  a  trustee  delay  the 
assertion  of  his  rights  until  the  statute  perfects  a  bar  against 
him,  the  cestui  que  trust  will  also  be  barred. — Colburn  v. 
Broughton,  9  Ala.  351-363  ;  Hovenden  v.  Lord  Annesley, 
2  Sch.  &  Lef.  628-9  ;  Angell  on  Limitation,  514,  §  6  ;  Bond 
v.  Hopkins,  1  Seh.  ^  Lef.  429  ;  Freeman  v.  Perry,  2  Dev. 
Eq.  243  ;  Couch   v.    Couch,   9  B.  Monroe,    160  ;  Falls   v. 
Torrence,  4  Hawks'  Law  &  Eq.  412. 

4.  It  will  be  seen  that  we  have  assimilated  the  complainant's 
right  to  relief  in  this  case  to  the  trustee's  right  to  maintain 
detinue.     If,  at  the  time  the  bill  in  this  case  was  filed,  Green, 
.the  .trustee,  had- instituted  his  action  of  detinue  or  trover  for 
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the  slaves,  against  Sledge,  the  executor,  the  six  years  statute, 
if  pleaded,  would  have  barred  either  action,  not  only  as  to 
the  slaves  bequeathed  by  the  will,  but  also  as  to  the  offspring 
of  the  females,  born  after  the  adverse  holding. — Morris  v. 
Perregay,  7  Gratt.  373;  White  v.  Martin,  P^orter,  215. 

When,  defendant's  right  to  property  is  establisfretWjy^a 
successful  interposition  of  the  plea  of  the  statute  of  limita- 
tions, it  relates  back  to  the  time  of  the  first  taking,  and 
carries  with  it  all  the  intermediate  profits,  and  the  increase 
of  the  females  while  in  the  adverse  possession  of  such  defend- 
ant, unless,  as  to  such  increase,  some  act  be  done  before  the 
bar  against  recovery  of  the  mother  is  perfected,  which 
prevents  the  operation  of  this  rule.  Partus  sequitur  ventrem. 
To  hold  otherwise,  would  lead  to  strange  results  in  the  case 
of  female  slaves.  An  adverse  holding  of  six  years  would 
vest  the  title  in  the  holder.  During  the  time  she  was 
adversely  held,  she  may,  at  intervals,  have  given  birth  to 
children;  she  and  the  children  all  the  time  remaining  together, 
out  of  the  possession  of  the  claimant.  She  may  have  given 
birth  to  an  infant  within  a  very  short  time  before  the  comple- 
tion of  the  six  years.  According  to  the  argument,  all  claim 
to  the  mother  would  be  forfeited,  while  to  bar  the  right  to 
recover  her  child  would  require  another  period  of  near  six 
years. 

Another  illustration  may  serve  to  present  this  argument  in 
a  stronger  light.  Suppose  the  property  adversely  held  consist 
of  domestic  animals,  who  multiply  at  an  early  age.  and 
rapidly.  Before  the  six  years  expire,  the  females,  in  all 
probability,  will  have  increased  abundantly;  and  perhaps  at 
no  point  of  coming  time,  will  there  be  a  female  that  has 
reached  the  age  of  six  years,  without  yielding  her  increase. 
If  the  offspring  do  not  follow  the  mother  as  an  incident,  but 
each  successive  scion  must  itself  be  adversely  held,  for  the 
term  of  six  years  before  the  statute  runs,  unless,  before  its 
birth,  the  parent  stock  had  existed  and  been  adversely  held 
for  a  like  period,  the  entire  interest  of  the  former  owner 
would  not  probably  be  extinguished  in  any  conceivable  num- 
ber of  .years.  This  point  was  not-  raised  in  argument  ;  but 
we  have  felt  it  our  duty  to  notice  it,  as  the  court  is  not 
unanimous. 
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The  claim  for  hire,  and  for  profits  of  the  labor  of  the 
slaves,  while  in  the  possession  of  Mr.  Bush,  is  barred  both  by 
lapse  of  time,  and  by  the  statute  of  non-claim. 

Under  these  principles,  the  right  of  complainants  is  barred. 
Whether  Mr.  Bush,  or  those  claiming  under  him,  can  set  up 
fraud  in  the  original  deed  to  Mr.  Harrison,  and  from  him  to 
Mr.  Green  in  trust,  we  need  not  inquire. — See  Walton  v. 
Bonham,  24  Ala.  513  ;  Twine's  case,  3  Rep.  83  ;  Roberts  on 
Conveyances,  10-11. 

The  decree  of  the  chancellor  is  affirmed. 

RICE,  C.  J. — There  are  many  cases,  in  which  the  true 
owner  of  property,  by  electing  a  particular  form  of  action, 
and  prosecuting  it  to  judgment  and  satisfaction,  or  by  elect- 
ing to  sue  for  only  part  of  an  entire  demand,  has  been  held  to 
have  waived  and  lost  his  right  to  that  full  measure  of  redress 
to  which  he  would  otherwise  have  been  entitled.  Thus,  if  a 
female  slave  has  been  permanently  converted,  and  the  owner 
elects  to  bring  trover  for  such  conversion,  and  recovers  her 
value,  and  receives  satisfaction,  he  thereby  elects  to  treat  the 
conversion  as  a  purchase  by  the  person  guilty  of  the  conver- 
sion; and  as  soon  as  the  judgment  is  satisfied,  the  title  to  the 
slave  passes,  by  operation  of  law,  to  the  defendant  in  the 
judgment,  and  relates  back  to  the  time  of  the  conversion. 
Consequently,  the  children  born  of  such  slave  after  the  con- 
version, and  pending  the  suit  for  the  conversion,  become  the 
property  of  the  defendant  in  the  suit,  as  soon  as  the  owner  of 
their  mother  accepts  satisfaction  of  the  judgment  therein 
rendered.  That  result  is  worked  out  by  the  application  of 
the  doctrines  of  election,  waiver,  and  relation. — See  White  v. 
Martin,  1  Porter,  215;  Firemen's  Ins.  Co.  v.  Cochran,  27  Ala. 
R.  228;  Wittick  v.  Traun,^.  562. 

But  those  doctrines  have  no  application  to  the  present  case; 
for  the  complainants  have  not  brought  any  former  suit,  nor 
done  any  act  which  can  be  construed  into  an  election  or  a  waiver, , 
or  which  can  enable  the  defendant  to  invoke  the  doctrine  of 
relation.  They  have  been  merely  passive;  and  if  they  have 
.lost  their  right  to  any  of  the  slaves  in  controversy,  it  is  by 
mere  force  of  that  part  of  the  statute  of  limitations,  which 
requires  the  owner  of  personal  chattels  adversely  held  to  sue 
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for  them  within  six  years  after   the   commencement  of  the 
adverse  possession. 

The  legal  effect  of  that  part  of  that  statute,  is  not,  in  my 
opinion,  what  my  brethren  have  pronounced  it  to  be  in  the 
opinion  just  delivered.  They  hold,  that  it  bars  the  complain- 
ants as  to  slaves  who  were  not  six  years  old  when  this  suit 
was  commenced,  and  who  had  not  been  held  adversely  for  six 
years,  and  who  were  born  of  a  mother  who  had  not  been  held 
adversely  for  six  years  at  the  time  of  their  birth.  I  cannot 
assent  to  that  position. 

Where  slavery  exists,  the  children  of  a  female  slave  belong 
to  him  who,  at  the  time  of  their  birth,  was  the  general  and 
absolute  owner  of  their  mother.  The  children  born  of  her 
whilst  she  is  in  the  possession  of  an  adverse  holder,  but  before 
the  adverse  holding  has  continued  six  years,  are  as  completely 
the  property  of  the  person  who,  at  the  time  of  their  birth,  is 
the  absolute  owner  of  their  mother,  as  if  they  had  been  born 
whilst  she  was  in  the  actual  possession  of  that  absolute  owner. 
The  children  born  of  her  after  the  adverse  holder  has,  by  an 
adverse  possession  of  six  years,  acquired  the  title  to  her,  belong 
to  the  adverse  holder.  The  statute  of  limitations  has  no 
effect  whatever  upon  the  title  of  the  true  owner  to  the  mother, 
until  she  has  been  in  the  adverse  possession  of  another  for  the 
full  period  of  six  years.  So  far  as  that  statute  is  concerned, 
her  children,  as  soon  as  they  are  born,  are,  in  legal  contempla- 
tion, as  separate  and  distinct  from  her,  as  if  in  fact  they  were 
not  in  any  wise  related  to  her.  Each  child,  as  soon  as  born, 
is  a  personal  chattel,  separate  and  distinct  from  its  mother, 
and  from  every  other  child.  The  detention  of  each  child 
born  before  the  mother  has  been  adversely  held  for  six  years,  is  a 
new.  separate,  and  distinct  cause  of  action,  which  the  true 
owner  may  enforce  in  a  separate  and  distinct  suit. — Wittick 
v.  Traun,  supra.  The  cause  of  action  for  the  detention  of  a 
child  could  not  possibly  accrue  before  it  was  born.  The  statute 
of  limitations  does  not  commence  running  against  a  cause  of 
action  before  it  accrues.  One  separate  and  distinct  cause  of 
action  is  not  barred  by  that  statute,  merely  because  another, 
which  accrued  at  a  different  time,  is  barred.  That  stat- 
ute does  not  give  to  the  adverse  possessor  title  to  a 
slave  which  has  neither  been  held  adversely  for  six  years, 
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nor  been  born  of  a  mother  who  had  been  held  adversely  for 
six  years  before  its  birth.  In  other  words,  to  give  title  to  a 
slave  to  an  adverse  possessor,  under  the  statute  of  limitations, 
it  is  at  least  essential  that  the  slave  should  have  been  held 
adversely  for  six  years,  or  should  have  been  born  of  one  who 
had  been  held  adversely  for  six  years  prior  to  its  birth.  If  a 
child  is  born  before  its  mother  has  been  held  adversely  for 
six  years,  it  is  legally  impossible  that  the  true  owner  can  be 
barred  as  to  the  child,  by  the  mere  operation  of  the  statute 
of  limitations  of  six  years,  before  the  child  is  six  years  old. 
According  to  the  opinion  of  my  brethren,  that  statute  may 
bar  the  owner,  as  to  the  child,  before  the  child  is  three  days 
old !  They  work  out  this  strange  result,  by  what  seems  to 
me  a  very  plain  misapplication  of  the  doctrine  of  -relation,  and 
by  overlooking  the  effect  of  the  undeniable  proposition,  that 
the  detention  of  each  child  born  before  the  mother  has  been 
held  adversely  for  six  years,  is  in  itself  a  cause  of  action,  new, 
distinct,  and  different  from  that  which  arose  from  the  detention 
of  the  mother. — Ivey  v.  Owens,  28  Ala.  Rep.  641. 

One  illustration  will  be  sufficient  to  demonstrate  the  unfit- 
ness  of  the  application  of  the  doctrine  of  relation  to  any  case 
like  the  present:  Suppose  A.  has  held  adversely,  for  four 
years,  the  female  slave  of  B.  At  the  end  of  the  four  years,  and 
whilst  adversely  held,  she  gives  birth  to  a  child.  When  the 
child  is  one  year  old,  B.,  the  real  owner  of  the  mother  and 
child,  finds  the  child  in  the  highway,  takes  it  peaceably  into 
his  possession,  and  keeps  it  until  after  the  six  years  adverse 
possession  of  its  mother  has  run  out,  and  the  title  to  her  has 
thereby  become  vested  in  the  adverse  possessor.  The  adverse 
possessor,  as  soon  as  he  has  thus  acquired  title  to  the  mother, 
brings  detinue  for  the  child  against  the  owner  who  had  taken 
the  child  in  the  highway  as  aforesaid !  He  invokes  the 
doctrine  of  relation,  and  calls  upon  the  court  to  apply 
the  doctrine,  and  give  him  a  judgment  for  the  child. — 
Would  any  court,  upon  such  facts,  think  of  applying  the  doc- 
trine of  relation,  or  giving  to  the  adverse  possessor  a  judgment 
for  the  child  ?  If  my  brethren  are  right  in  their  opinion,  the 
adverse  possessor  would  recover  the  child,  upon  the  doctrine 
of  relation.  His  title  to  the  mother  being  clear,  by  adverse 
possession  of  six  years,  and  the  child  having  been  born  whilst 
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his  adverse  possession  was  continuing,  although  it  had  contin- 
ued only  four  years  at  the  birth  of  the  child,— the  law,  as  laid 
down  by  my  brethren,  would  give  him  the  child,  by  making 
his  title  to  the  mother  relate  back  to  the  commencement  of  the 
adverse  possession. 

Without  saying  anything  as  to  other  parts  of  the  opinion 
of  my  brethren,  I  here  record  my  dissent  from  the  reasoning 
and  conclusions  attained  by  them. 


ADAMS  AND  WIFE  vs.  ADAMS. 

[ASSUMPSIT  ON  SPECIAL  CONTRACT — QUESTIONS  OF  EVIDENCE  ] 

1.  Evidence  tending  to  show  non-performance  by  plaintiff '. — In  an  action  on  a  special 
contract,  whereby  defendant  promised  to  pay  in  consideration  that  plaintiff, 
as  agent  and  attorney  in  fact  of  another,  would  make  him  a  good  title  to 
his  principal's  interest  in  a  certain  tract  of  land,  plaintiffhaviug  proved 
that  he  afterwards  delivered  a  deed  for  the  land  to  the  clerk  for  registra- 
tion, it  is  competent  for  the  defendant  to  show  that  the  deed  was  in  fact 
executed  by  the  principal,  and  delivered  to  the  plaintiff  for  the  defendant, 
long  before  the  making  of, the  contract  declared  on,  and  had  been  wrong- 
fully withheld  and  concealed  by  the  plaintiff  until  after  the  making  of  the 
contract;  and  as  tending  to  prove  this,  an  instrument  previously  executed 
by  the  principal,   and  attested   by   the  plaintiff,  in  form  a  deed,  but  in- 
operative as  a  conveyance  for  want  of  a  seal,  is  not  wholly  irrelevant. 

2.  Relevancy  of  evidence  distinguished  from  sufficiency. — Evidence  which  Isprima 
facie  relevant,  though  in  itself  insufficient,  may  be  admitted  wheu  offered, 
since  the  court  is  not  bound  to  assume  that  the  party  will  not,  before  closing, 
offer  other  evidence  in  connection  with  it. 

3.  Promise  to  pay  in  compromise  of  existing  controversy — proof  of  want  of  comidera~ 
tion. — Where  a  part  of  the  consideration  of  the  contract  declared  on  was  the 
abandonment  of  a  contemplated  suit  against  the  defendant,  as  executor  of 
his  father,  to  set  aside  the  probate  of  the  will,  and  to  obtain  a  distributive 
share  of  the  estate,  a  receipt  previously  given  by  the  distributee  to  the 
defendant,  in  full  of  all  his  rights  end  interest  in  the  estate,  and  releasing 
both  the  executor  and  the   estate  from  all  claims  and  demands,  though  it 
may  be  ineffectual  as  a  release,  is  admissible  to  prove  a  partial  want  of 
consideration. 

4.  Evidence  of  pecuniary  condition  of  parties  to  contract. — In  an  action  on  a  contract, 
made  in  compromise  of  an  existing  controversy,  evidence  of  the  fact  that, 
at  the  time  the  contract  was  made,  "plaintiffs  were  poor  and  in  destitute 
circumstances,"  is  not  admissible  for  them. 
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APPEAL  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  ANDREW  B.  MOORE. 

THIS  action  was  brought  by  Spencer  Adams  and  Elizabeth 
his  wife,  against  John  Adams,  who  was  the  father  of  said 
Elizabeth  and  the  uncle  of  said  Spencer,  and  was  founded  on 
a  contract  which,  in  substance,  was  this  :  In  July,  1849,  there 
was  a  controversy  existing  between  the  defendant  and  one 
Jane  Caudell,  who  was  the  sister  of  the  defendant  and  the 
mother  of  Spencer  Adams,  relative  to  the  will  and  estate  of 
their  deceased  father,  of  which  the  defendant  was  the  execu- 
tor ;  and  Mrs.  Caudell  and  her  husband  had  appointed  said 
Spencer  Adams  their  agent  and  attorney  in  fact,  authorizing 
him  to  demand  and  receive  Mrs.  Caudell's  interest  in  her 
father's  estate,  to  make  a  settlement  in  her  name  with  his 
executor,  and  to  convey  her  interest  in  the  estate.  In  consid- 
eration that  Spencer  Adams  would  abandon  a  contemplated 
chancery  suit  in  reference  to  these  matters,  and  would  make 
to  the  defendant  a  good  title  to  Mrs.  Caudell's  interest  in  a 
certain  tract  of  land  which  belonged  to  her  father  at  the  time 
of  his  death,  the  defendant  promised  that  he  would  give 
Elizabeth  Adams,  the  wife  of  said  Spender,  a  child's  share  of 
his  estate,  which  share  is  alleged  to  have  been  worth  about 
$25,000.  The  declaration  also  contained  the  common  counts. 
The  pleas  were,  the  general  issue,  want  of  consideration, 
failure  of  consideration,  payment,  and  the  statute  of  limita- 
tions of  six  years. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiffs  offered  evidence  tending  to  prove  the  contract 
declared  on,  and  then  proved  that  said  Spencer  Adams,  on 
the  5th  July,  1851,  delivered  to  the  clerk  of  the  probate  court 
of  Dallas,  for  registration,  a  deed  purporting  to  have  been 
executed  by  said  Jane  Caudell  and  her  husband  on  the  14th 
November,  1835,  and  conveying  to  the  defendant  the  tract  of 
land  described  in  the  complaint.  The  plaintiffs  having  rested 
their  case,  the  defendant  offered  in  evidence  a  written  instru- 
ment, in  form  a  deed,  but  not  under  seal,  dated  Sept.  15, 
1833,  signed  by  Jane  Caudell  and  her  husband,  attested  by 
said  Spencer  Adams,  and  purporting  to  convey  to  the  defend- 
ant the  same  tract  of  land.  On  this  deed  was  endorsed  a 
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certificate  of  acknowledgment,  taken  by  one  of  the  judges  of 
the  superior  court  of  North  Carolina,  which  bore  some  marks 
of  erasure ;  and  also,  on  the  same  sheet  of  paper,  a  letter 
from  said  Jane  Caudell  and  her  husband  to  defendant, 
informing  him  that,  after  they  had  acknowledged  the  deed, 
the  judge  examined  it,  and  erased  his  certificate  because  the 
instrument  was  not  under  seal.  This  instrument  also  bore 
the  certificate  of  the  clerk  of  the  county  court  of  Dallas,  that 
he  had  recorded  it  on  the  5th  August,  1856  ;  and  the  clerk 
testified,  that  he  thought  the  certificate  of  the  judge  was  not 
erased.  The  defendant  also  proved  the  signature  of  the 
attesting  witness  to  the  deed  ;  and  on  this  proof  the  court 
admitted  the  deed,  and  the  plaintiffs  excepted.  "  But  the 
court  afterwards  charged  the  jury,  that  this  deed  did  not 
convey  the  title  of  Jane  Caudell  to  the  lands  therein  de- 
scribed." 

The  defendant  then  offered  in  evidence,  after  proving  its 
execution,  a  writing  signed  by  Abner  Caudell,  and  dated 
Feb.  8,  1832,  which  was  in  these  words  :  ''Received  from 
John  Adams,  executor  of  the  estate  of  his  father,  Spencer 
Adams,  deceased,  the  sum  of  one  hundred  and  thirty-eight 
dollars,  in  full  for  all  my  right,  title  and  interest  in  said 
estate,  whereof  I,  as  a  son-in-law  of  said  Spencer  Adams, 
deceased,  am  one  of  the  heirs  ;  and  I  hereby  release  and 
discharge  him,  the  said  executor,  and  also  the  said  estate, 
from  any  and  all  demands  and  claims  whatever,  except  the 
proportion  that  may  be  coming  to  me  of  the'property  held  as 
dower-right  by  my  wife's  mother."  The  plaintiffs  objected  to 
the  admission  of  this  receipt,  but  the  court  overruled  their 
objection,  and  they  excepted  to  its  decision. 

"  The  plaintiffs  offered  to  prove  that,  at  the  time  of  the 
said  agreement  between  said  Spencer  Adams  and  the  defend- 
ant, on  the  28th  February,  1848,  the  said  plaintiffs  were  poor 
and  in  destitute  circumstances  ;  to  which  proof  the  defendant 
objected,  and  the  court  sustained  the  objection;  to  which  the 
plaintiffs  excepted." 

The  rulings  of  the  court  on  the  evidence,  to  which  excep- 
tions were  reserved,  are  now  assigned  as  error. 

GEO.  W.  GAYLE  and  S.  D.  HAYS,  for  appellants.— 1.  The 
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court  erred  in  allowing  the  deed  from  Caudell  and  wife, 
dated  Sept.  15,  1833,  to  be  read  in  evidence.  It  was  not 
under  seal,  and  therefore  did  not  convey  the  land  described 
in  it.  The  act  of  1839,  providing  that  instruments  purporting 
to  be  under  seal  shall  be  received  as  such,  has  no  effect  upon 
the  case,  because  it  was  enacted  after  the  execution  of  this 
instrument.  Not  conveying  any  title,  the  deed  was  irrele- 
vant. Nor  was  it  properly  acknowledged. 

2.  The  receipt  from  Abner  .Caudell  to  the  defendant  was 
not  under  seal,  and  therefore  did  not  release  any  interest  in 
the  lands.     If  it  had  been  under  seal,  its  only  effect  would 
have  been  to  release  the  husband's  life  estate,  subject  to  the 
entry  of  the  wife,  or  of  her  heirs,  upon  his  death. — 2  Kent's 
Com.  111. 

3.  The  evidence  excluded  by  the  court,  as  to  the  pecuniary 
condition  of  the  plaintiffs  at  the  time  the  contract  was  made, 
was  essential  to  the  true  interpretation  of  the  contract. — 
Watts  v.  Sheppard,  2  Ala.  434  ;  Ely  v.  Witherspoon,  ib.  131; 
Bates  v.  Bank,  ib.  452. 

WM.  M.  BYRD,  and  ELMORE  &  YANCEY,  contra. — 1.  The 
deed  to  which  the  plaintiffs  objected,  and  to  which  Spencer 
Adams  was  an  attesting  witness,  was  clearly  admissible  to 
show  fraud  on  the  part  of  said  Caudell  and  Spencer  Adams  ; 
and  being  admissible  for  that  purpose,  the  objection,  which 
was  general,  was  properly  overruled. — Hatchett  v.  Gibson, 
13  Ala.  273  ;  Havis  v.  Taylor,  13  ib.  324  ;  Abney  v.  Kings- 
land,  10  ib.  355. 

2.  The  receipt  was  admissible  to  show  a  want  of  considera- 
tion for  the  promise  declared  on,  as  well  as  fraud  in  procuring 
that  promise. — Fant  v.  Cathcart,  8  Ala.  725,  and  cases  supra. 

3.  Evidence  of  the  plaintiffs'  poverty  could  not  have  any 
effect  on  the  validity  or  construction  of  the  alleged  contract, 
and  was  therefore  properly  rejected. 

RICE,  C.  J.— The  evidence  for  the  plaintiffs  showed,  "that 
Spencer  Adams  was  the  son-in-law,  and  his  wife  the  daughter, 
of  the  defendant ;  that  Spencer  Adams  was  the  son  of  Jane 
Caudell,  who  lived  in  South  (North)  Carolina  ;  that  Jane 
Caudell  and  defendant  were  brother  and  sister:  that  Spencer 
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Adam?,  sr.,  was  their  father,  who  died  in  Dallas  county  in 
Alabama,  in  the  year  1830,  leaving  real  and  personal  property 
with  his  last  will  and  testament,"  which  was  duly  admitted 
to  probate,  and  read  in  evidence  ;  that  the  defendant,  in  1830, 
took  out  letters  testamentary  as  the  executor  of  said  will  ; 
that  on  the  22d  July,  1847,  the  plaintiff,  Spencer  Adams,  was 
appointed  attorney  in  fact  of  Abner  Caudcll  and  his  wife, 
Jane  Caudell  ;  and  that  on  the  29th  February,  1848,  he  (the 
said  Spencer)  and  the  defendant  made  an  agreement,  the 
substance  of  which  was,  that  if  said  Spencer  "would  abandon 
for  Jane  Caudell  and  Abner  Caudell  the  commencement  of  a 
suit  in  chancery  about  to  be  commenced  against  the  said 
defendant  for  the  said  Jane  and  Abner  Caudell,  and  would 
make  him  a  good  title  to  the  interest  of  Jane  Caudell  to  the 
land  mentioned  in  the  complaint,  he  (the  said  defendant) 
would  destroy  a  will  which  he  had  made,  disinheriting  the 
plaintiff  Elizabeth  Adams,  and  give  her  a  child's  share  or 
part  of  his  estate." 

The  bill  of  exceptions  authorizes  the  inference,  that  the 
plaintiffs  relied  for  a  recovery  on  that  agreement,  and  on  the 
performance  by  the  plaintiff,  Spencer  Adams,  of  all  the  obli- 
gations imposed  by  it  on  him.  To  sho\v  such  performance, 
the  plaintiffs  proved  that  said  plaintiff  Spencer,  on  the  5th 
July,  1851,  delivered  to  the  clerk  of  the  probate  court  of 
Dallas  county  a  deed  purporting  to  have  been  executed  by 
Abner  and  Jane  Caudell  on  the  14th  November,  1835,  and  to 
convey  to  the  defendant  their  right,  title,  claim  and  interest, 
in  and  to  the  land  mentioned  in  the  complaint:  with  certain 
certificates  thereon,  amongst  which  is  a  certificate  of  one  of 
the  judges  of  the  superior  courts  of  law  and  equity  for  the 
State  of  North  Carolina,  relating  to  the  acknowledgment  of 
Abner  and  Jane  Caudell  as  to  their  execution  of  the  deed. 
That  certificate  bears  date  September  Kith,  183G.  The  deed 
and  certificates  were  read  in  evidence  by  the  plaintiffs  ;  the 
deed  having  been  "  produced  by  notice  from  the  possession  of 
the  said  defendant." 

As  against  the  plaintiffs,  it  is  fair  to  assume,  that  the  ques- 
tion of  the  performance  on  the  part  of  the  plaintiff,  Spencer 
Adams,  of  the  obligations  imposed  upon  him  by  the  said 
agreement,  was  material  ;  for,  without  proof  of  such  perform- 
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ance,  nothing  appears  in  the  evidence  which  gives  them  a 
semblance  of  a  right  to  recover.  Regarding  that  question  as 
material,  it  was  not  erroneous  to  allow  the  defendant  to 
show,  that  in  fact  there  was  no  performance  on  the  part  of 
said  Spencer.  Evidence  which  tended  to  show  that  the  deed 
which  the  said  Spencer  had  delivered  in  1851  to  the  clerk  of 
said  probate  court,  was  a  deed  which  had  been  sent  or  deliv- 
ered to  said  Spencer  by  the  grantors,  for  the  defendant,  long 
before  the  said  Spencer  had  become  their  attorney  in  fact,  and 
that  he  had  improperly  withheld  and  concealed  it  from  the 
defendant,  until  after  he  had  made  the  agreement  with 
defendant  relied  on  for  a  recovery  in  this  suit,  certainly  tends 
to  prove  that  he  did  not  perform  the  obligation  which  a  just 
construction  of  the  agreement  imposed  upon  him.  That 
agreement  was  not  that  he  would  simply  hand  over  to  the 
clerk,  or  to  the  defendant,  a  deed  which  really  belonged  to 
the  defendant,  and  which  the  said  Spencer  had  long  improp- 
erly withheld  from  him,  but  that  he  wouldma/ce  the  defendant 
a  good  title.  These  views  lead  us  to  the  conclusion,  that  the 
deed  of  Caudell  and  wife,  dated  September  15th,  1833,  and 
attested  by  the  plaintiff  Spencer  Adams,  was  not  wholly  irrel- 
evant, and  that  there  was  no  error  in  refusing  to  exclude  it. 
There  was  some  evidence  adduced  by  the  plaintiffs,  tending 
to  show  that  at  least  a  part  of  the  consideration  of  that 
-agreement  was  the  abandonment  of  the  contemplated  suit  in 
chancery  by  Abner  and  Jane  Caudell  against  the  defendant; 
that  the  defendant  was  the  executor  of  the  will  of  Spencer 
Adams,  deceased,  the  father  of  said  Jane ;  and  that  it  was 
among  the  objects  of  that  intended  suit,  to  obtain  for  said 
Abner  and  Jane  "  an  equal  portion  of  the  estate  of  said 
testator,"  a  setting  aside  of  his  said  will  and  its  probate,  and  a 
settlement  of  the  estate.  It  was  competent  for  the  defendant 
to  show  a  total  want  of  consideration  for  said  agreement.  It 
was,  therefore,  not  erroneous  to  admit  evidence  offered  by 
him  before  he  had  rested  his  defence,  tending  to  show  that  a 
part  of  the  consideration  was  wanting  and  did  not  exist;  for 
the  court  was  not  bound  to  assume,  before  he  had  closed  hin 
testimony,  that  he  could  not  and  would  not,  before  closing, 
prove  that  the  other  part  of  the  consideration  was  also  want- 
ing and  did  not  exist. — Cuthbert  v.  Newell,  7  Ala.  Rep. 
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In  this  aspect  of  the  case,  there  was  no  error  in  admitting 
the  receipt  executed  by  Abner  Caudell  to  the  defendant,  who 
was  executor  as  aforesaid.  The  receipt  tended  to  prove  that, 
as  to  some  of  the  avowed  objects  of  the  intended  suit,  there 
was  no  ground  for  any  such  suit,  especially  by  Jlbner  Caudell 
and  Jane  Caudell;  arid  that,  therefore,  part  of  the  considera- 
tion for  said  agreement  was  wanting  and  did  not  exist. — 
Stewart  v.  Bradford,  20  Ala.  Rep.  410. 

The  evidence  offered  by  plaintiffs,  "  that  at  the  time  of  the 
said  agreement  between  the  said  Spencer  Adams  and  the 
defendant,  the  said  plaintiffs  were  poor  and  in  destitute 
circumstances,"  was  properly  excluded. — Ware  v.  Cartledgc, 
24  Ala.  Rep.  622. 

There  is  no  error  in  the  rulings  of  the  court  below,  and  its 
judgment  is  affirmed. 


GARRETT  vs.  GARRETT'S  HEIRS. 

LBILL  IN  EQUITY  TO  ESTABLISH  RESULTING  TRUST  IN  LANDS  PURCHASED  WITH 
PARTNERSHIP'  FUNDS.] 

1.  Weight  of  answer  as  evidence. — When  the  allegations  of  the  bill  are  denied  by 
an  answer  under  oath,  it  is  incumbent  on  the  complainant  to  sustain  them 
by  two  witnesses,  or  by  one  with  corroborating  circumstances  ;  but  mere 
verbal  admissions,  unless  deliberately  made,  and  established  and  identified 
with  reliable  certainty,  are  not  sufficient  to  overcome  the  positive  denials 
of  a  sworn  answer. 

2.  Evidence  insufficient  to  prove  resulting  trust. — In  this  case,  the  allegations  of  the 
bill,  as  to  the  purchase  of  lands  with  partnership  funds,  being  denied  by  a 
sworn  answer ;  the  complainant's  only   proof  consisting  of  verbal  admis- 
sions, casually  made,  and  detailed   after  the  lapse  of  fifteen  or  eighteen 
years  by  witnesses  whose  accuracy  was  shown  to  be  unreliable  ;  there  being 
also  proof  of  similar  admissions  on  the  part  of  the  complainant  ;  and  no 
reason  being  shown  for  his  long  delay  in  the  assertion  of  important  rights 
unjustly  withheld  from  him,  when  he  was  in  destitute  circumstances, — the 
evidence  was  held  insufficient  to  establish  a  resulting  trust  in  the  lands. 

APPEAL  from  the  Chancery  Court  of  Chambers. 
Heard  before  the  Hon.  JAMES  B.  CLARK. 
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THE  opinion  of  the  court  contains  a  full  statement  of  all 
the  facts  deemed  material  to  a  correct  understanding  of  the 
points  decided. 

J.  E.  BELSER,  for  the  appellant. 
L.  E.  PARSONS,  contra. 

WALKER,  J.— The  bill  alleges  that,  in  1835,  the  com- 
plainant and  John  Garrett  formed  a  partnership  in  merchan- 
dising, by  the  terms  of  which,  John  Garrett  was  to  purchase 
the  goods  in  his  own  name,  and  with  his  own  credit  and 
means,  and  the  complainant  was 'to  sell  the  goods,  and  to 
attend  to  the  active  duties  of  the  business  ;  and  the  two  were 
to  share  equally  the  profits.  It  is  farther  alleged,  that  John 
Garrett  purchased  the  goods,  and  the  complainant  sold  them, 
and  carried  on  the  business,  in  pursuance  .to  the  agreement, 
for  some  time  with  profit  and  success  ;  that  John  Garrett 
speculated  in  Indian  lands,  with  the  profits  of  the  partnership, 
softie  of  which  lands  are  unsold:  and  that  John  Garrett  is  a 
trustee  for  the  complainant  in  one  half  the  profits  derived 
from  the  land  speculations,  and  one  half  the  lands  remaining 
unsold..  The  object  of  the  suit  was,  to  charge  John  Garrett 
with  whatever  balance  might  be  found  against  him  on  taking 
the  partnership  account  in  merchandising  ;  with  one  half  the 
profits  of  the  land  speculations,  and  to  establish  for  the 
complainant  a  title  to  an  undivided  half  of  the  unsold  land. 

The  complainant's  entire  case  rests  upon  the  averment  of  a 
partnership,  and  the  investment  of  the  partnership  funds  in 
land  speculation  by  John  Garrett.  The  answer  of  John 
Garrett  distinctly  denies  the  existence  of  any  partnership 
between  him  and  complainant,  and  denies  the  investment  of 
any  partnership  funds  in  the  purchase  of  lands,  or  any  trust 
for  the  complainant  in  any  land.  The  suit  was  instituted 
before  the  adoption  of  the  Code,  and  the  answer  is  on  oath. 
Consequently,  it  was  incumbent  upon  the  complainant  to 
sustain  the  above  named  allegations  of  the  bill,  by  two  wit- 
nesses, or  one  with  corroborating  circumstances. — 23  Ala.  14; 
21  Ib.  92;  20  ib.  200;  16  ib.  GOO. 

There  is  no  legal  testimony,  contradicting  the  answer  as  to 
those  allegations,  save  the  proof  of  verbal  admissions,  repre- 
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sented  to.  have  been  made  by  John  Garrett.  A  positive 
responsive  averment,  in  a  sworn  answer,  may  be  overcome  by 
mere  proof  of  verbal  admissions ;  but  those  admissions  must 
appear  to  have,  been  made  deliberately  and  considerately,  and 
must  be  established  with  reliable  certainty,  before  ao  effect 
can  be  conceded  to  them  equivalent  to  that  of  the  testimony 
of  two  witnesses,  or  of  one  with,  corroborating  circumstances. 
"  When  a  verbal  admission  is  deliberately  made,  and  precisely 
identified,  the  evidence  it  affords  is  often  of  the  most  satis- 
factory nature";  nevertheless,  "proof  of  mere  verbal  admissions 
of  a  party,  unsustained  by  any.  other  circumstances,  should 
always  be  cautiously  weighed,  because  of  their  liability  to  be 
misunderstood,  the  facility  of  fabricating  them,  and  the 
difficulty  of  disproving  them." — Hope  v.  Evans,  1  Smedes  & 
Mar.  Ch.  R.  195  ;  Conner  v.  Tuck,  11  Ala.  794;  Bryan  & 
McPhail  v.  Cowart,  21  Ala.  92  ;  Love  v.  Braxton,  5  Call, 
537;  Petty  v.  Taylor,  5  Dana,  598;  3  Greenleaf  on  Evidence, 
Part  VI,  page  281,  §  289  ;  1  ib.  chap.  XI,  page  263,  §  200  ; 
Brandon  v.  Cabiness,  10  Ala.  155. 

The  verbal  admissions,  claimed  on  the  complainant's  side 
to  be  sufficient  to  overturn  the  denials  of  the  answer,  are 
proved  by  George  W.  King,  Blount  S.  Garrett,  and  his  wife, 
Caroline  Garrett.  The  depositions  of  Garrett  and  his  wife 
were  twice  taken  ;  first  in  1850,  and  then  in  1854.  The 
depositions  thus  taken  at  different  times  are  not  altogether 
consistent.  Perhaps  the  inconsistency  should  have  no  other 
effect,  than  to  impair  confidence  in  their  memories  ;  but  that 
becomes  an  important  consideration,  in  testing  the  reliability 
of  their  testimony  to  conversations  which  occurred  a  great 
many  years  before.  These  witnesses  say,  that  their  relations 
are  "  kind,  very  kind"  towards  complainant;  while  they  admit 
previous  difficulties  with  John  Garrett,  and  the  absence  of 
all  intimacy  with  him.  The  other  testimony  shows  intensely 
bitter  feelings  towards  John  Garrett  on  their  part,  which 
they  fail  to  disclose  fully  and  frankly  ;  and  that  those  feelings 
existed  at  the  very  time  when  they  represent  John  Garrett 
to  have  made  statements  to  them,  concerning  the  stipulations 
of  his  secret  partnership  with  complainant,  and  his  private 
business  affairs.  Moreover,  one  of  the  conversations  is  said 
to  have  taken  place  at  the  house  of  the  witnesses  ;  and  Blount 
29 
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Garrett  says,  that  the  statements  were  frequently  made  to 
him  by  John  Garrett,  and  that  the  making  of  the  statements 
was  uniformly  commenced  by  John  Garrett,  and  none  of  them 
were  made  at  a  time  when  any  other  person  was  present  who 
could  be  a  witness.  Nothing  is  disclosed,  which  was  calcu- 
lated to  extract  from  John  Garrett  any  of  the  statements 
imputed  to  him.  The  conversations  appear  from  the  deposi- 
tions to  have  been  casual,  voluntary,  and  without  deliberation. 
Blount  Garrett  answers,  that  the  complainant  is  largely  in 
debt  to  him,  and  has  no  visible  means  of  paying;  nevertheless, 
he  says  complainant's  means  of  paying  does  not  depend  at  all 
on  his  recovery  in  this  suit.  The  conversations  were  princi- 
pally had  from  fourteen  to  fifteen  years  before  the  depositions 
were  first  taken,  and  from  eighteen  to  nineteen  years  before 
the  last  depositions  were  taken.  From  this  view  of  the 
testimony  of  Blount  Garrett  and  wife,  it  is  perceived  that  the 
conversations  which  they  prove,  are  detailed  by  witnesses 
justly  obnoxious  to  suspicion  ;  that  they  were  merely  casual 
conversations,  attended  with  no  circumstances  of  solemnity, 
or  deliberation,  calculated  to  give  them  importance,  and 
impress  them  upon  the  memory  ;  that  they  are  proved  after 
the  expiration  of  a  long  period  ;  that  there  is  no  opportunity 
to  contradict  them,  if  fabricated  ;  and  that  the  making  of 
such  statements  to  the  particular  witnesses  at  the  particular 
times  and  at  one  of  the  places  was  improbable. 

The  declarations  of  John  Garrett  are  also  proved  by 
George  W.  King;  and  there  are  no  circumstances  of  suspicion 
attaching  to  his  credibility.  The  circumstances  under  which 
the  declarations  were  made  to  him,  do  not  appear  in  his 
deposition.  He  says,  that  John  Garrett  told  him,  that 
complainant  was  interested  with  him  in  the  mercantile  busi- 
ness, and  was  equally  interested  in  all  his  dealings,  and  was 
interested  in  the  Lochapoka  lands. 

The  above  is  all  the  testimony  which  supports  the  allega- 
tions of  complainant's  bill,  as  to  the  partnership  and  his 
interest  in  the  lands. 

For  John  Garrett  it  is  shown,  that  the  mercantile  business, 
and  the  purchase  and  sale  of  lands,  were  all  in  his  name  alone; 
that  John  Garrett  bought  the  goods  and  paid  for  most  of 
them,  (some  were  paid  for  from  the  store)  ;  and  that  the 
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complainant  did  not,*as  he  alleges,  pay  anything  for  the  stock 
of  goods  with  which  the  business  was  commenced.  Mrs. 
Hentress  proves,  that  she  went  to  the  store  in  1835,  and  was 
told  by  complainant,  upon  her  inquiry,  that  he  was  the  clerk 
of  John  Garrett,  for  whom  he  was  selling  goods,  and  that  if 
she  desired  to  purchase  goods  on  a  credit,  she  must  get  an 
order  from  John  Garrett,  who  was  the  owner. 

James  Defreau  proves  that,  in  1839,  he  was  at  the  house  of 
John  Garrett,  in  company  with  complainant  and  John  Gar- 
rett ;  and  that  in  the  conversation  the  former  complained 
that  his  wages  as  clerk  in  the  store  at  Cusseta,  when  the 
Indians  were  there,  were  two  low.  Witness  asked  him  what 
his  wages  were;  and  he  replied,  $500.  At  another  time 
during  the  same  year,  he  heard  complainant  saying,  that  $500 
was  an  insufficient  compensation  for  his  services  as  clerk,  and 
that  that  was  all  John  Garrett  gave  him. 

To  this  array  of  testimony  for  the  defendants,  which,  it 
must  be  conceded,  like  that  of  the  complainant,  consists  of 
unsatisfactory  verbal  admissions,  made  a  long  time  before 
they  were  proved,  must  be  added  the  improbability  that 
complainant  would  suffer  such  large  interests,  as  he  sets  up 
in  his  bill,  to  depend  upon  such  slight  and  flimsy  testimony, 
and  that  he  would  suffer  rights  of  such  magnitude,  so  wrong- 
fully withheld  from  him,  to  remain  so  long  unenforced.  This 
last  consideration  becomes  more  forcible,  when  it  is  remem- 
bered that  the  proof  shows  a  state  of  want  and  necessity  on 
the  part  of  complainant  during  all  the  time.  It  is  not 
probable  that  the  complainant,  pressed  by  want,  and  having 
just  claims  against  one  who  was  unjustly  withholding  from 
him  the  means  of  relief,  would  forbear,  for  so  many  years,  to 
enforce  them  by  suit. 

Conceding,  then,  that  the  testimony  of  the  complainant, 
when  considered  by  itself,  might  be  sufficient  to  overturn  the 
denials  of  the  answer,  we  are  clearly  of  the  opinion,  that 
when  it  is  balanced  against  the  testimony  of  the  defendant,  it 
is  not  equivalent  to  the  positive  testimony  of  one  credible 
witness  with  corroborating  circumstances,  and  is  therefore 
totally  insufficient  to  overcome  the  denial  of  the  answer. 
We  think,  for  the  reasons  above  stated,  that  the  testimony  in 
this  case,  when  construed  according  to  the  rules  of  evidence 
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in  chancery,  does  not  establish  either  a  partnership  in  the 
mercantile  business,  or  a  partnership  or  trust  in  the  lands; 
and  in  this  we  but  reiterate  one  of  the  opinions  of  the  learned 
chancellor  who  heard  the  cause  below. 

It  is  unnecessary  to  consider  the  other  questions  argued 
by  the  counsel,  as  the  one  already  decided  is  conclusive  of 
the  case. 

The  decree  of  the  court  below  is  affirmed,  at  the  costs  of 
the  appellant. 

RICE,  C.  J.,  not  sitting. 


GOODMAN  &  MITCHELL  vs.  WALKER,  EXECUTRIX,  &c. 

[MOTION  TO  STRIKE  CAUSE  FROM  DOCKET  FOR  WANT  OF  JURISDICTION.] 

1.  Jurisdiction  of  special  supreme  court. — Where  a  cause  was  regularly  heard  lit- fore 
a  special  statutory  court,  (Code  §  573,)  consisting  of  one  judge  of  the 
supreme  court  and  two  circuit  judges,  and  was  by  them  reversed  and 

•  remanded  }  and  on  a  subsequent  day  of  the  term,  before  the  minutes  of  the 
regular  court  were  signed,  two  of  the  members  of  the  special  court,  in  the 
jabsence  of  one  of  the  circuit  judges,  granted  a  rehearing. — Md,  (STONE,  J.. 
alone  sitting,)  that  the  order  was  not  void  for  want  of  jurisdiction. 

IN  this  case,  CHILTON,  C.  J.,  and  RICE,  J.,  having  been  of 
counsel  before  their  election  to  the  bench,  and  GOLDTHWAITE, 
J.,,  being  of  opinion,  from  an  examination  of  the  record,  that 
the  judgment  ought  to  be  reversed,  the  cause  was  certified  to 
the  governor,  at  the  July  term,  1855,  for  a  special  court  under 
section  573  of  the  Code  ;  and  the  Hons.  R.  DOUGHERTY  and 
N.  COOK,  two  of  the  circuit  judges,  were  commissioned  to  sit 
with  GOLDTHWAITE,  J.  This  special  court  convened  on  the 
day  appointed  in  their  commission,  and  heard  the  cause  ;  and 
on  the  10th  January,  1856,  pronounced  a  judgment,  reversing 
the  judgment  of  the  circuit  court,  and  remanding  the  can?e. 
On  the  17th  January,  1856,  a  subsequent  day  of  the  regular 
term  of  the  supreme  court,  a  rehearing  was  granted,  in  the 
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absence  of  Judge  Cootf,  by  the  other  members  of  the  special 
court,  on  the  application  of  the  appellee.  At  the  present 
terra  of  the  court,  the  cause  was  argued  before  STONE,  J.,  the 
other  members  of  the  court  being  incompetent  to  sit ;  and 
was  by  him  affirmed.  The  appellants  now  move  to  set  aside 
this  judgment  of  affirmance,  and  to  strike  the  cause  from  the' 
docket,  on  the  ground  that  the  court  had  no  jurisdiction, 
because  the  cause  was  regularly  disposed  of  at  the  last  term, 
when  it  was  remanded  to  the  circuit  court. 

WHITE  &  PARSONS,  for  the  motion. 
JNO.  T.  MORGAN  and  J.  FALKNER,  contra. 

STONE,  J. — The  question  presented  by  this  motion  is 
certainly  one  of  no  ordinary  intricacy  ;  a  question,  in  the 
solution  of  which  I  would  gladly  have  the  counsels  of  others. 
If  the  two  judges  had  no  authority  to  make  the  order,  the 
case  is  without  the  jurisdiction  of  this  court,  and  it  is  my 
duty  to  repudiate  it.  I  overrule  the  motion  for  the  following 
reasons. 

1.  When  two  of  the  three  judges,   who-  had  heard  and 
determined  the  cause,  expressed  their  dissatisfaction  with  the 
decision,  by  withdrawing  the  opinion,  and  ordering  a  rehear- 
ing, it  then  stood  as  a  judgment  by  one  only  of  the  three  judges, 
and  therefore  ceased  to  be  the  judgment  of  the  court.     This 
dissatisfaction  was  expressed  by  the  two  judges;  before  the 
minutes  were  signed,  and  while  the  proceedings  were  inferi. 

2.  This  court  is  a  unit,  and  its  judgments  are  the  judgments 
of  the  supreme  court  of  Alabama,  whether  pronounced  by  the 
judges  in  permanent  commission,  or  by  judges  commissioned 
under  sections  572  and  573  of  the  Code.     In  all  cases  decided 
by  this  court,  except  the  limited  number  which  can,  under  our 
system,  be  taken  to  the  supreme  court  of  the  United  States, 
the  judgments   are  conclusive,   both   of  subject-matter  and 
persons  involved  in  the  question  of  jurisdiction,  because  from 
such  judgments  there  is  no  appeal.     Even  this  court,  in  obe- 
dience to  one  of  its  inflexible  rules,  cannot  overturn  or  depart 
from  its  decisions,  when  brought  a  second  time  before  it. 
The  act  of   signing   the  minutes,  seals   all  the  judgments 
rendered  during  the  term,  as  the  law  of  each  particular  case  in 
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which  the  judgment  was  pronounced. — Matthews,  Finley  & 
Co.  v.  Sands  &  Co.,  at  the  present  term;  Gelston  v.  Codwise, 
1  Johns.  Ch.  195. 

The  two  judges,  having  made  the  order  for  a  re-hearing, 
thereby  asserted  and  affirmed  their  jurisdiction.  They  had 
the  power  to  determine  that  question,  because  from  their  deter- 
mination there  was  no  appeal.  For  this  service  I  am  the 
same  tribunal,  and  feel  bound  to  carry  their  order  into  effect, 
as  the  law  of  this  case. 


CRUM  vs.  WILLIAMS,  ADM'R,  &c. 

[TROVER  BT  ADMINISTRATOR  AGAINST  BAILEE  OF  WIDOW  FOR  CONVERSION  OF  SLAVE.] 

1.  Widow's  title  to  possession  of  chattels  of  intestate  husband. — When  the  husband 
dies  intestate,  and  his  widow  remains  in  possession  of  his  personal  chattels, 
her  right  to  their  possession,  until  administration  is  granted  on  his  estate, 
against  every  one  but  the  rightful  administrator,  is  maintainable  upon  a 
principle  analogous  to  that  which  enables  the  finder  of  lost  property  to 
maintain  trover  for  it  against  every  one  but  the  real  owner. 

2.  General  charge  on  evidence,  when  calculated  to  mislead  jury. — The  court  may 
properly  refuse  to  charge  the  jury,  at  the  request  of  either  party,  that  if 
they  believe  the  evidence  they  must  find  for  him,  unless  the  facts  proved  of 
themselves,  independent  of  an,y  inference  which  the  jury  might  have  drawn 
from  them,  entitled  him  to  a  verdict. 

APPEAL  from  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  NAT.  COOK. 

THIS  action  was  brought  by  the  administrator  of  John  J. 
Funchess,  deceased,  against  Samuel  D.  Crum,  to  recover 
damages  for  the  defendant's  conversion  of  a  slave  belonging 
to  the  estate  of  plaintiff's  intestate.  The  pleas  were,  not 
guilty,  and  the  statute  of  limitations  of  six  years.  The 
plaintiff's  intestate  died  in  1835,  but  no  administration  was 
granted  on  his  estate  until  1852.  Mrs.  Funchess,  who 
appears  to  have  been  the  widow  of  the  intestate,  hired  the 
slave  to  the  defendant  in  1837;  and  on  the  expiration  of  the 
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term  of  hiring,  the  slave  was  returned  to  her,  and  died  in  her 
possession.  These  are  the  material  facts  disclosed  by  the  bill 
of  exceptions,  which  purports  to  set  out  all  the  evidence  ; 
but  it  is  not  shown  that  Mrs.  Funchess,  from  whom  the 
defendant  hired  the  slave,  was  the  widow  of  the  plaintiff's 
intestate. 

The  defendant  requested  the  following  charges  to  the  jury: 

"  1.  That  if  they  found  all  the  evidence  to  be  true,  they 
must  find  for  the  defendant." 

"  2.  That  if  they  found  that  the  defendant  hired  the  slave 
from  Mrs.  Funchess  for  the  year  1837,  without  any  knowledge 
that  said  slave  was  at  the  time  the  property  of  the  estate  of 
Funchess ;  that  he  made  the  contract  at  the  request  of  Mrs. 
Funchess,  and  for  her  accommodation  ;  that  he  returned  the 
slave  to  her,  at  the  end  of  the  year,  in  as  good  or  better 
condition  than  when  he  received  her,  having  treated  her 
well ;  that  he  paid  Mrs.  Funchess  reasonable  hire  for  the 
slave,  still  knowing  nothing  of  any  adverse  claim  to  the 
property,  and  not  knowing  that  the  slave  belonged  to  the 
intestate's  estate;  and  that  there  was  no  administration  on  the 
ostate  until  1852, — then  they  must  find  for  the  defendant." 

The  court  refused  both  these  charges,  and  the  defendant 
excepted  to  each  refusal ;  and  he  now  assigns  these  matters 
as  error. 

WATTS,  JUDGE  &  JACKSON,  for  the  appellant. 
THOS.  WILLIAMS,  contra. 

RICE,  C.  J. — When  a  husband,  in  possession  of  personal 
chattels,  dies  intestate,  and  his  widow  remains  in  possession 
of  them,  her  right  to  their  possession  until  administration  is 
granted  on  his  estate,  against  every  one  but  the  rightful 
administrator,  is  maintainable  "  upon  a  principle  analogous 
to  that  which  enables  the  finder  of  lost  property  to  maintain 
trover  for  it  against  every  one  but  the  real  owner." — Brown 
v.  Beason,24  Ala.  R.  467;  Williams  v.  Crum,  27  Ala.  R.  468. 

But  that  principle  has  no  application  to  the  state  of  facts 
presented  by  the  bill  of  exceptions  now  before  us  ;  for  it  does 
not  appear  among  those  facts,  that  the  "  Mrs.  Funchess," 
from  whom  Crum  hired  the  slave  for  the  year  1837,  was  the 
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widow  of  the  appellee's  intestate,  nor  that  she  was  the  person 
who  first  acquired  or  appropriated  the  possession  of  the  slave 
rendered  vacant  by  the  death  of  the  intestate.  The  charges 
assume  it  to  be  a  conclusion  of  law  from  the  facts  stated  by 
the  witnesses,  independent  of  any  inference  which  the  jury 
might  have  been  authorized  to  draw  from  those  facts,  that 
the  defendant  was  entitled  to  the  verdict.  They  also  assume, 
that  the  defendant  was  entitled  to  the  verdict  without  proof 
that  the  Mrs.  Funchess  mentioned  in  the  testimony  was  the 
widow  of  appellee's  intestate,  or  that  she  was  the  first  person 
who  appropriated  the  possession  of  the  slave  rendered  vacant 
by  the  death  of  the  intestate  ;  and  if  they  had  been  given, 
they  would  have  authorized  the  jury  to  find  for  him,  although 
they  might  not  have  believed  that  any  such  fact  or  facts 
existed.  In  these  respects,  these  charges  as  asked  were  objec- 
tionable. There  was,  therefore,  no  error  in  refusing  them  ; 
and  the  judgment  of  the  court  below  ia  affirmed. 


MORROW  vs.  HIGGINS. 

[BILL  IN  EQCITY  TO  OBTAIN  LEGAL  TITLE  AND  ENJOIN  ACTION  AT  LAW.] 

1.  Agenfs  power  of  attorney  construed. — A  letter  from  H.  to  W.,  who  were  joint 
owners  of  a  tract  of  land,  was  in  these  words  :  "  My  work  has  been  such 
that  it  has  rendered  me  unable  to  come  south  this  fall,  and  probably  I  shall 
not  come  before  next  season;  and  it  is  so  that  I  cannot  get  any  money  to 
send  you,  to  make  the  next  payment  on  the  place,  without  going  to  Boston; 
and  I  think  that  I  will  let  you  sell  my  part  of  it,  for  what  it  will  fetch  ;  or 
I  should  like  for  you  to  buy  it  of  me,  and  pay  me  whatever  you  think  is 
right  for  the  place  and  all  that  is  on  it;  and  if  you  will  conclude  to  buy  it, 
you  will  oblige  me  very  much,  and  you  may  have  your  own  time  to. pay  for 
it,  or  at  least  you  may  have  two  years.  I  would  [not]  sell,  but  the  country 
is  such  that  I  cannot  have  my  health,  and  without  that  I  am  good  for  noth- 
ing. Probably  I  shall  come  out  next  season  and  see  you  ;  or,  if  there  is  a 
good  chance  for  work,  the  last  part  of  this  winter ;  and  next  summer  you 
may  write  to  me,  and  I  may  probably  run  the  risk  to  try  it  again  for  a  short 
time."  *****  "If  you  have  much  work  on  hand,  write  to  me  soon.  But 
I  want  you  to  sell  my  part  of  the  place  at  some  rate,  and  all  that  is  on  it, 
unless  you  want  it  yourself ;  and  if  you  do,  let  me  know  what  you  will  give." 
Held,  that  the  letter  conferred  authority  to  sell  the  land. 
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2.  Contract  of  ageni  enforced  against  principal. — A  deed,  executed  by  an  agent  with 
authority  to  sell,  although  ineffectual  as  a  conveyance  of  title  because  the 
agent's  authority  was  not  given  under  seal,  will  be  upheld  in  chancery  as 
evidence  of  a  contract  to  sell. 

APPEAL  from  the  Chancery  Court  of  Lowndes. 
Heard  before  the  Hon.  WADE  KEYES. 

THE  bill  in  this  case  was  filed  by  Abrara  Morrow  against 
Eldridge  Higgins,  and  alleged  that  said  defendant  and 
Richard  C.  Watson,  on  the  30th  November,  1846,  were  the 
joint  owners  of  a  tract  of  land,  containing  about  200  acres; 
that  on  that  day  Higgins  wrote  and  sent  a  letter  to  Watson, 
authorizing  him  to  sell  the  land  ;  that  Richards  exhibited 
this  letter  to  complainant  on  the  14th  May,  1847,  and  pro- 
posed to  sell  him  said  land;  that  complainant,  relying  on  the 
authority  conferred  by  this  letter,  purchased  the  land,  paid 
the  purchase  money  according  to  the  terms  of  the  contract, 
and  received  from  Watson  two  deeds,  one  from  himself  and 
wife  individually,  and  the  other  signed  by  him  in  the  names 
of  himself  and  Higgins  ;  that  complainant  took  possession  of 
the  land  under  these  deeds,  and  has  ever  since  retained  it, 
until  he  sold  a  portion  of  it  to  one  Luckie  ;  that  Watson  has 
since  died  ;  and  that  Higgins  has  commenced  an  action  at 
law  to  recover  the  land.  The  bill  prays  an  injunction  of  the 
suit  at  law,  a  conveyance  of  the  legal  title,  and  general  relief. 

The  letter  from  Higgins  to  Watson,  which  is^exhibited 
with  the  bill,  and  dated  November  30, 1846,  is  in  theM^words: 

"  Mr.  Watson — Dear  Sir  :  My  work  has  been  sucn>$hat  it 
has  rendered  me  unable  to  come  south  this  fall,  and  probably 
I  shall  not  come  before  next  season  ;  and  it  is  so  that  I  cannot 
get  any  money  to  send  you,  to  make  the  next  payment  on  the 
place,  without  going  to  Boston;  and  I  think  that  I  will  let 
you  sell  my  part  of  it  for  what  it  will  fetch,  or  I  should  like 
for  you  to  buy  it  of  me,  and  pay  me  whatever  you  think  is 
right  for  the  place  and  all  that  is  on  it;  and  if  you  will 
conclude  to  buy  it,  you  will  oblige  me  very  much,  and  you 
may  have  your  own  time  to  pay  for  it,  or  at  least  you  may 
have  two  years.  I  would  [not]  sell,  but  the  country  is  such 
that  1  cannot  have  my  .health,  and  without  that  I  am  good 
for  nothing.  Probably  I  shall  come  out  next  seasom  and  see 
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you,  or,  if  there  is  a  good  chance  for  work,  the  last  part  of 
this  winter  ;  and  next  summer  you  may  write  to  me,  and  I 
may  probably  run  the  risk  to  try  it  again  for  a  short  time. 
I  have  done  the  joiner's  work  on  two  brigs  and  one  ship  since 
I  got  home,  and  now  I  am  finishing  the  outside  of  a  large 
house  ;  and  I  think  I  shall  get  done  about  Christmas,  and 
then  I  shall  be  at  leisure.  I  have  not  known  what  it  is  to 
feel  sick  since  I  got  home,  and  I  can  probably  do  as  much 
now  in  a  day  as  the  next  man.  It  would  do  me  good  to  work 
with  you  about  this  time,  for  I  think  I  should  be  able  to  do 
my  part ;  and  if  you  have  much  work  on  hand,  write  to  me 
soon.  But  I  want  you  to  sell  my  part  of  the  place  at  some 
rate,  and  all  that  is  on  it,  unless  you  want  it  yourself  ;  and  if 
you  do,  let  me  know  what  you  will  give."  . 

The  chancellor  dismissed  the  bill  for.  want  of  equity,  and 
his  decree  is  now  assigned  as  error. 

WATTS,  JUDGE  &  JACKSON,  for  the  appellant. 
THOS.  WILLIAMS,  contra. 

WALKER,  J. — The  letter  exhibited  with  complainant's 
bill,  and  made  a  part  of  it,  was  a  clear  authority  to  sell  the 
land.— Wilson  v.  Troup,  7  Johns.  Ch.  25;  16  Ala.  581. 

"  It  may  be  asserted,  as  a  general  rule,  that  in  all  cases, 
where  an  agent  has  contracted  within  the  sphere  of  his  agency, 
and  the  principal  is  not  by  the  form  of  the  contract  bound  at 
law,  a  court  of  equity  will  enforce  it  against  the  principal 
upon  principles  ex  eequo  et  60/10." — Story  on  Agency,  209, 
§  162.  Although  the  deed  executed  by  the  agent  in  this  case 
may  be  ineffectual  as  a  conveyance  of  the  legal  title,  because 
the  authority  of  the  agent  was  not  given  by  a  written  instru- 
ment under  seal,  it  may  be  upheld  in  chancery  as  evidence  of 
a  contract  to  sell. — Story  on  Agency,  55,  §  49  ;  Cocke  v. 
Campbell  &  Smith,  13  Ala.  286  ;  %ejsh  v.  Usher,  2  Hill's 
Ch.  R,  167;  4  Wend.  285  ;  Story  on **%ency,  §  160,  notes. 

The  principles  above  laid  down  are  conclusive  in  favor  of 
the  equity  of  the  appellant's  bill ;  and  therefore  the  decree 
of  the  court  below  is  reversed,  and  the  cause  remanded,  at 
the  costs  of  the  appellee. 

STONE,  J.,  not  sitting. 
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HOLT  'vs.  SCHOOL  COMMISSIONERS  OF  MOBILE. 

[SPECIAL  STATUTORY  PROCEEDING  TO  RECOVER  PENALTY  FOR  RETAILING  SPIRITUOUS 
LIQUORS  WITHOUT  LICENSE.] 

1.  Construction  of  ad  of  1856  respecting  public  schools  in  Mobile. — The  act  of  1856. 
"supplementary  of  an  act  entitled  'an  act  to  regulate  the  system  of  public 
schools  in  Mobile  county,'  approved  January  16,  1854,"  (Session  Acts 
1855-6,  p.  148;  ib.  1853-4,  p.  190,)  does  not  repeal  that  provision  of  the 
former  statute,  which  directed  the  collection  and  appropriation  to  school 
purposes  of  a  tax  on  licenses  for  retailing  spirituous  liquors,  and  imposed 
a  penalty  of  three  times  the  amount  of  the  license  for  its  violation. 

APPEAL  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  ALEX.  McKiNSTRY. 

THIS  proceeding  was  instituted  by  the  appellees,  to  recover 
of  the  defendant  the  penalty  of  $150,  under  the  act  approved 
January  16,  1854,  entitled  "  Aa  act  to  regulate  the  system 
of  public  schools  in  the  county  of  Mobile,"  for  having  retailed 
spirituous  liquors  without  first  procuring  a  license  as  required 
by  said  act.  On  the  trial,  as  appears  from  the  bill  of  excep- 
tions, the  plaintiffs  introduced  the  said  act  of  1854  in 
evidence,  with  the  supplemental  act  of  1856  ;  and  proved 
that  the  defendant,  on  the  18th  February,  1856,  had  retailed 
spirituous  liquors  in  the  city  of  Mobile,  without  first  procuring 
a  license  from  the  judge  of  probate  of  the  county.  "  There- 
upon, the  court  charged  the  jury,  that  the  said  act  of  1856 
did  not  repeal  the  said  act  of  1854,  so  as  to  prevent  the 
plaintiffs  from  recovering  in  this  suit ;  to  which  charge  the 
defendant  excepted,"  and  which  he  now  assigns  as  error. 
The  fourth  section  of  the  act  of  1854  is  in  these  words  : 
"SEC.  4.  Be  it  further  enacted,  that  from  and  after  the  15th 
day  of  December,  A.  D.  1853,  there  shall  be  annually  col- 
lected in  Mobile  county,  for  the  support  of  public  schools 
therein,  and  to  be  appropriated  and  disbursed  under  the 
directions  of  the  Mobile  school  commissioners,  the  following 
taxes — to-wit :  1.  On  all  subjects  of  taxation  embraced  in 
the  revenue  laws  of  the  State,  except  licenses,  an  amount 
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equal  to  one-fourth  of  the  amount  levied  by  the  commission- 
ers of  revenue  of  Mobile  county  for  the  county  tax  of  the 
county."  *  *  *  "  3.  The  following  license  taxes  shall  also  be 
collected  by  the  judge  of  probate  of  Mobile  county,  for  the 
use  of  the  said  Mobile  school  commissioners,  at  the  same  time 
and  in  the  same  manner  that  he  collects  the  license  taxes  for 
the  use  of  the  State  and  county."  *  *  *  "  8.  To  authorize 
the  retailing  of  spirituous  liquors  in  the  city  of  Mobile,  $50. 

The  fifth  section  provides,  "  that  if  any  person  or  persons 
shall  attempt  the  exhibition  of  any  of  the  above-named  shows, 
games,  or  amusements,  or  shall  presume  to  do,  without 
license  first  obtained,  any  of  the  things  herein  declared  to 
require  a  license,  he,  she,  or  they  shall  pay  the  said  Mobile 
school  commissioners  three  times  the  amount  herein  required 
for  the  appropriate  license  ;  to  be  recovered  by  suit,  upon 
three  days  notice,  served  personally  upon  the  offender,  before 
any  court  having  jurisdiction  of  the  amount." — Session  Acts 
1853-4,  pp.  190-95. 

The  act  of  1856,  as  copied  from  the  enrolled  bill,  is  as 
follows  : 

"  An  act  supplementary  to  an  act  entitled  'An  act  to  regu- 
late the  system  of  public  schools  in  the  county  of  Mobile/ 
approved  January  16th,  1854. 

"  SEC.  .  1.  Be  it  enacted"  &c.,  "that  the  entire  amount  of 
taxes  now  required  by  law  to  be  collected  by  the  judge  of 
probate  of  Mobile  county,  for  the  State,  on  licenses  author- 
izing the  retailing  of  spirituous  liquors,  the  use  of  a  nine  or 
ten  pin  alley,  or  any  alley,  table  or  board  of  that  description, 
or  authorizing  the  use  of  any  billiard,  pool,  or  bagatelle  table 
or  board,  on  which  games  are  played,  in  the  county  of  Mobile, 
shall,  on  and  after  the  passage  of  this  act,  be  appropriated  to 
the  public  school  fund  of  said  county. 

"  SEC.  2.  Be  it  further  enacted,  that  the  board  of  Mobile 
school  commissioners  be,  and  they  are  hereby,  authorized  and 
empowered,  whenever  in  their  judgment  the  success  and 
propriety  of  the  public  school  system  in  force  in  said  county 
demand  it,  to  lay  (?)  a  tax,  not  exceeding  one-twentieth  of 
one  percent,  upon  the  real  and  personal  property  of  said 
county,  as  found  by  the  latest  appraisement  roll  of  the  State 
and  county  assessor,  for  the  benefit  of  said  schools.  The  tax 
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so  levied  shall  be  certified  to  the  collector  of  State  and  county 
taxes  for  said  count}7,  who  shall  proceed  to  collect  it  in  the 
same  manner,  and  for  the  same  fees,  as  is  now  prescribed  by 
law  for  the  collector  of  State  and  county  taxes  for  said 
county,  and  said  collector  shall  deposit  the  same  in  such 
bank  in  the  city  of  Mobile,  as  shall  be  selected  by  the  board 
of  Mobile  school  commissioners  ;  and  the  act  approved  Jan- 
uary IGth,  1854,  authorizing  the  levy  of  a  tax,  on  all  subjects 
of  taxation  embraced  in  the  revenue  laws  of  the  State  except 
licenses,  an  amount  equal  to  one-fourth  of  the  amo,unt  levied 
by  the  commissioners  of  revenue  of  Mobile  county  for  the 
county  tax  of  the  county,  and  all  prior  acts  authorizing  a 
levy  on  the  county  tax  of  Mobile  county  for  school  purposes, 
be,  and  the  same  are  hereby,  repealed." 
"  Approved,  February  15,  1856." 

E.  S.  DARGAN  and  R.  H.  SMITH,  for  the  appellant. 
P.  HAMILTON  and  JOHN  T.  TAYLOR,  contra. 

STONE,  J. — We  are  fully  satisfied  that  there  is  no  error 
in  this  record,  prejudicial  to  the  appellant.  'x  The  act  approved 
February  15,  1856,  (Pamphlet  Acts,  148-9,)  was  not  intended 
to  repeal  the  act  "  to  regulate  the  system  of  public  schools 
in  the  county  of  Mobile."  Its  only  purpose  was  to  abrogate 
so  much  of  that  act  as  authorizes  the  levy  of  a  tax,  "  on  all 
subjects  of  taxation  embraced  in  the  revenue  laws  of  the 
State,  an  amount  equal  to  one-fourth  of  the  amount  levied  by 
the  commissioners  of  revenue  of  Mobile  county  for  county 
tax  of  the  county."  The  words,  "except  licenses,"  mentioned 
in  the  statute,  and  omitted  in  the  above  extract,  are  no 
farther  operative  than  as  they  are  descriptive  of  that  portion 
of  the  statute  which  it  repeals. 

The  act  of  1856  is  obscure,  and  might  have  been  framed 
with  more  precision.  Still  it  contains  enough  to  show  that 
it  was  not  intended  to  repeal,  and  does  not  repeal,  the  statute 
of  1854.  The  following,  among  others,  arc  some -of  the 
reasons  in  support  of  this  opinion. 

The  act  of  1856  is  described  in. the  caption  as  "  An  act 
supplementary  to  an  act  to  regulate  the  system  of  public 
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schools  in  Mobile  county."  A  repealing  statute  could  not  be 
supplementary  to  the  statute  repealed. 

The  act  of  1854  repealed  all  former  statutes  on  the  subject 
of  public  schools  for  Mobile  county,  and  provided  for  a 
system  new  and  entire.  Repealing  that  statute,  would  leave 
the  county  without  a  system  ;  and  the  act  of  1856  could  then 
be  productive  of  no  results. 

The  repealing  clause,  although  it  refers  to  the  act  of 
January  16,  1854,  fails  to  describe  it,  either  by  its  caption,  or 
by  such  other  reference  to  its  contents  as  to  show  an  intention 
to  repeal  the  entire  law.  On  the  contrary,  the  reference  is 
only  to  one  of  many  purposes  of  that  comprehensive  statute. 

The  act  of  1856  provided  a  new  principle  of  assessment 
"  upon  the  real  and  personal  property  of  said  county,"  when- 
ever demanded  for  the  success  of  their  school  system  ;  and 
the  repealing  clause  was  intended  to  be  operative,  only  so  far 
as  former  statutes  conflicted  therewith. 

The  repealing  clause,  it  is  true,  speaks  of  the  "act  approved 
January  16th,  1854."  This  does  not  necessarily  embrace  the 
entire  statute.  The  language  employed  demonstrates  that  it 
was  used  for  an  object  more  limited,  and  we  are  bound  to 
give  to  it  the  more  limited  significance. — Rawls  v.  Doe,  ex 
dem.  Kennedy,  23  Ala.  249. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
city  court  is  affirmed. 


EASTON  vs.  LOWERY. 

{ACTION  COMMENCED  BY  ORIGINAL  ATTACHMENT  AND  GARNISHMENT.] 

.  Garnishee's  written  answer  part  of  record.— Although  the  garnishee  may  answer 
in  writing,  yet  the  plaintiff  has  the  right  (Code.  §  2540)  to  require  an  oral 
answer  in  the  presence  of  the  court ;  and  when  the  record  shows  that,  after 
the  garnishee  had  filed  a  written  answer,  he  was  again  examined  orally  in 
open  court,  and  that  this  oral  answer  was,  by  order  of  the  court,  reduced 
to  writing  and  filed,  the  written  and  oral  answers  together  constitute  but 
one  answer. 
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2.  Summons  of  transferree. — If  the  answer  of  tbe  garnisbee  shows  that  a  third 
person  claims  an  interest  in  his  debt  to  the  defendant  in  attachment,  it  is 
the  duty  of  the  court  to  have  him  cited  to  appear  and  contest  the  plaintiff's 
right  to  the  money,  although  his  claim  may  appear,  from  the  facts  stated 
in  the  answer,  to  be  invalid. 

APPEAL  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  C.  W.  RAPIER. 

THE  record  shows  these  facts:  Wra.  C.  Easton  sued  out  an 
original  attachment  against  Cornelius  Woodall  on  the  27th 
January,  1855.  and  on  the  same  day  John  Lowery  was 
summoned  by  process  of  garnishment  as  the  debtor  of  said 
Woodall.  At  the  ensuing  February  term,  the  garnishee 
filed  a  written  answer,  which  was  sworn  to  and  subscribed 
before  the  clerk  of  the  court  on  the  13th  February,  and 
which  is  as  follows  :  "  John  Lowery,  being  duly  sworn,"  &c., 
"says,  that  he  was  not  indebted  to  said  Cornelius  Woodall  at 
the  time  of  the  levy  of  the  attachment,  nor  at  the  time  of 
making  this  his  answer  ;  that  he  will  not  be  indebted  to  him 
by  a  contract  now  or  then  in  existence  ;  that  he  has  not  in 
his  possession,  or  under  his  control,  personal  or  real  property, 
or  things  in  action,  belonging  to  said  defendant.  He  further 
says,  that  he  employed  said  Woodall  to  do  some  work  at  the 
light-house  at  Pascagoula,  in  the  State  of  Mississippi,  previous 
to  the  7th  October,  1854  ;  that  said  Woodall,  on  said  7th 
October,  1854,  drew  an  order  on  him  for  $163,  in  favor  of  one 
George  Draper  ;  that  said  order  was  presented  to  him  by 
said  Draper,  on  or  about  the  llth  October,  1854,  which  said 
order  he  then  verbally  accepted,  to  be  paid  when  the  work 
was  done  on  said  light-house  according  to  said  contract  with 
Woodall,  and  only  for  the  amount  which  should  be  due  to 
said  Woodall  according  to  said  contract ;  tha^  the  Bum  due 
to  said  Woodall  upon  said  contract  is  about  $120,  (said 
contract  being  now  finished,)  which  sum,  by  reason  of  his 
acceptance  of  said  order  in  favor  of  Draper,  of  right  belongs 
to  said  Draper." 

The  record  then  shows  the  following  memorandum  by  the 
clerk:  "  And  on  the  29th  June,  1855,  said  Lowery  appeared 
in  open  court,  and,  in  addition  to  the  above,  made  the  follow- 
ing explanation  ;  which,  together  with  the  above,  was  received 
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as  his  answer,  and  prdered  by  the  court  to  be  filed."  The 
answer  then  set  out,  which  is  marked  "Filed  by  order  of 
-court,  June  29,  1855,"  is  as  follows:  "  John  Lowery  don't 
recollect  the  time  in  October  when  the  said  order  was 
presented  to  him,  but  it  was  in  October.  Don't  know 
whether  Woodall  has  paid  Draper  any  money,  but  he  (Low- 
•ery)  never  has.  Woodall  told  him  something  about  this 
claim  of  Easton  against  him.  Thinks  Woodall  said  he  was 
to  pay  it  in  work.  Never  made  any  arrangement  with 
Lowery  to  pay  Easton.  Don't  recollect  calling  on  Easton  in 
behalf  of  Woodall.  Woodall  mentioned  this  debt  to  Easton 
in  conversation  with  Lowery,  and  that  he  expected  to  pay  it 
in  work,  which  Lowery  subsequently  mentioned  to  Easton." 

The  judgment  entry,  dated  June  29,  1855,  recites  that  the 
plaintiff  and  the  garnishee  "  came  in  their  own  proper 
persons  ;  and  said  garnishee  having  answered  in  open  court, 
which  answer  is  reduced  to  writing,  and  ordered  to  be  filed, 
it  is  thereupon  considered  by  the  court,  that  said  garnishee 
go  hence  discharged,  and  recover  of  the  plaintiff  his  costs  .in 
this  behalf  expended." 

The  judgment  discharging  the  garnishee  is  now  assigned 
as  error. 

-t>' 
GEO/N.  STEWABT,  for  the  appellant. 

F.  S.  BLOUNT,  contra. 

EICE,  C.  J.- — The  first  question  to  be  considered  is. 
whether  we  are  authorized  to  look  to  the  answer  of  the 
garnishee  as  a  part  of  the  record;  for,  unless  we  can  so  regard 
the  answer,  it  is  very  clear  there  is  no  error  in  the  judgment. 

Section  2540  of  the  Code  authorizes  the  garnishee  to 
answer  in  writing;  but,  even  when  he. has  done  so,  secures  to 
the  plaintiff  the  right  to  require  him  to  be  examined  orally  in 
the  presence  of  the  court.  Accordingly,  the  garnishee  in 
this  case  filed  his  answer  in  writing  on  the  13th  February, 
1855  ;  but  afterwards,  and  on  the  2t)th  June,  1855,  he  appear- 
ed, and  answered  orally  in.  open  court.  The  judgment  entry 
shows,  that  this  answer  in  open  court  was  "  reduced  to 
writing,  and  ordered  to  be  filed."  It  appears  by  endorse- 
ments on  these  answers,  that  each  of  them  was  filed  ;  and 
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taking  them,  and  the  endorsements  on  them,  and  the  recitals 
in  the  judgment  entry,  all  together,  it  is  clear  that  the  two 
answers  constitute  in  law  but  one  answer,  the  last  being  a 
mere  explanation  of  the  first,  and  form  the  basis  of  the  judg- 
ment in  favor  of  the.  garnishee.  The  recitals  in  the  judgment, 
in  connection  with  the  endorsements  on  the  two  aforesaid 
writings,  which  together  constitute  the  answer,  authorize  us 
to  treat  that  answer  as  part  of  the  record. — Price  v.  Thoma- 
son,  11  Ala.  Rep.  878;  Jones  v.  Howell,  16  Ala.  R.  695. 

That  answer  showed,  that  George  Draper  claimed  title  to, 
or  an  interest  in,  the  debt  which  the  garnishee  admitted  to 
be  due  ;  and  therefore  it  was  the  plain  duty  of  the  court, 
under  section  2549  of  the  Code,  to  have  suspended  proceed- 
ings against  the  garnishee,  and  caused  a  notice  to  issue  to 
said  Draper,  to  appear  at  the  next  term  of  that  court,  and 
contest  with  the  plaintiff  the  right  to  the  money.  But, 
instead  of  this,  the  court  discharged  the  garnishee,  without 
the  consent  of  the  plaintiff,  and  without  any  waiver  of  the 
right,  secured  to  him  by  section  2549  of  the  Code,  to  contest 
with  Draper  the  right  to  the  money.  In  thus  discharging 
the  garnishee,  the  court  below  erred.  Its  judgment  is  there- 
fore reversed,  and  the  cause  remanded. 


FRALICK  vs.  PRESLEY  AND  WIFE. 

[DETINUE  FOB  SLAVE — EXAMINATION  OF  WITNESS — EVIDENCE — DAMAGES.] 

1.  Cross-examination  of  witness.—  The  party  against  whom  a  witness  has  been  in- 
troduced and  examined  in  chief,  has  the  right  (o  cross-examine  him  fully  as 
to  his  knowledge  touching  any  and  all  facts  material  to  the  case  ;  and  al- 
though the  court,  in  the  exercise  of  its  discretionary  control  over  the  con- 
duct of  the  trial,  may  sometimes  postpone  the  cross-examination  of  a  witness 
for  the  plaintiff,  it  cannot  be  postponed  until  after  the  plaintiff  has  made 
out  a  prima-facie  case  and  closed. 

2.  Declarations  in  disparagement  of  title. — The  declarations  of  a  party  who  has  pos- 
session of  a  slave,  in  disparagement  of  his  own  title,  are  admissible  evidence 
against  a  subsequent  purchaser  or  claimant  under  him. 

30 
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3.  Parol  admissions  of  contents  of  deed. — The  contents  of  a  lost  deed,  when  a  suffi- 
cient predicate  has  been  laid  for  the  introduction  of  secondary  evidence, 
may  be  proved  by  a  party's  parol  admissions,  which  are  competent  evidence 
of  any  fact  that  may  be  proved  by  parol. 

4.  Proof  of  loss  of  deed. — Where  the  deed  of  gift  under  which  plaintiff  claimed 
the  slave  in  controversy  was  more  than  twenty  years  old,  and  was  proved  to 
have  gone  into  the  possession  of  defendant's  testator,  who  declared  his  in- 
tention to  keep  the  slave  for  her  until  her  marriage,  but  died  before  that 
time  ;  and  the  defendant,  who  was  one  of  his  executors,  failed  to  produce 
the  deed  on  motion, — held,  that  a  sufficient  predicate  was  laid   for  the  in- 
troduction of  secondary  evidence  of  its  contents. 

5.  Measure  of  damages. — In  detinue  for  a  slave,  the   measure  of  damages  is  the 
annual  hire  ;  but  interest  cannot  be  allowed  on  the  hire. 

6.  Registration  of  deed  of  gift. — A  deed  of  gift,  executed  in  another  State,  and 
conveying  a  slave  to  a  father  for  life,  with  remainder  to  his  daughter,  is 
not  required  by  our  statutes  to  be  recorded  in  this  State. 

APPEAL  from  the  Circuit  Court  of  Autauga. 
Tried  before  the  Hon.  ANDREW  B.  MOORE. 

THIS  action  was  brought  by  Mary  Averhart  against  John 
D.  Fralick,  to  recover  a  slave  named  Mack,  together  with 
damages  for  his  detention  ;  and  the  plaintiff  having  inter- 
married with  John  Presley  pending  the  suit,  her  husband  was 
made  a  party  plaintiff  with  her.  The  defendant  pleaded-,  1st, 
the  general  issue ;  2d,  the  statute  of  limitations  of  six  years  ; 
3d,  that  plaintiff  had  no  title  to  the  slave  ;  and  4th,"  that  the 
slave  belonged  to  Thomas  and  Evans  Averhart. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  "  the 
plaintiffs,  before  they  introduced  any  written  testimony, 
offered  one  Hutchinson  as  a  witness  to  prove  the  defendant's 
handwriting  to  a  paper  which  was  submitted  to  him.  Said 
Hutchinson  was  the  first  witness  introduced  by  plaintiffs  ;  the 
only  question  asked  him  by  plaintiffs'  counsel  was  about  de- 
fe'ndant's  handwriting  ;  and  the  only  fact  proved  by  him  was 
about  said  writing.  The  defendant  proposed  to  prove  by  this 
witness,  when  he  was  cross-examined  as  to  the  handwriting, 
that  the  title  to  the  slave  sued  for  was  in  the  defendant.  The 
plaintiffs  objected  to  the  defendant  going  into  a  general  cross- 
examination  at  that  time,  and  the  court  sustained  the  objec- 
tion." The  defendant  excepted  to  this  ruling  of  the  court, 
but  did  not  afterwards  offer  to  examine  the  witness. 

The  deed  of  gift  under  which  Mrs.  Presley  claimed  title  to 
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the  slave  was  not  produced,  and  the  only  proof  of  its  execu- 
tion or  contents  consisted  of  admissions  made  by  Adam  Fra- 
lick while  he  had  possession  of  the  slave ;  and  notice  was 
served  on  the  defendant,  who  was  one  of  the  executors  of  said 
Adam  Fralick,  to  produce  the  deed.  Thomas  H.  Stack,  whose 
deposition  was  taken  and  read  by  the  plaintiffs,  testified 
(among  other  things)  as  follows:  "Adam  Fralick  told  me, 
that  John  Averhart  had  made  a  deed  of  gift  of  the  slave 
Mack  to  Mary  Averhart,  now  the  wife  of  John  Presley,  and 
that  he  had  the  instrument  of  writing  in  his  possession."  The 
plaintiff  further  offered  in  evidence  the  deposition  of  Martha 
M.  Spear,  a  portion  of  which  was  in  these  words : — "  I  have 
heard  Adam  Fralick  say,  that  the  slave  Mack  was  the  right 
and  property  of  Mary  Averhart,  now  Mary  Presley,  by  a 
deed  of  gift  from  her  uncle,  John  Averhart,  which  he  (Adam 
Fralick)  held  in  his  hand  at  that  time."  The  defendant  moved 
the  court  to  suppress  these  portions  of  the  depositions,  but 
the  court  overruled  the  motions  ;  and  the  defendant  excepted. 
After  the  evidence  on  both  sides  was  closed,  the  defendant 
renewed  his  motion  to  exclude  this  evidence  from  the  jury, 
but  the  court  again  overruled  it,  and  he  excepted  to  its  decision. 

It  further  appears  from  the  evidence,  that  Thomas  Aver- 
hart, the  father  of  Mrs.  Presley,  removed  to  this  State  in 
1838,  bringing  the  said  slave  with  him,  and  settled  in  Autauga 
county,  where  the  slave  remained  until  the  institution  of  this 
suit ;  but  there  was  no  evidence  that  the  deed  under  which 
the  plaintiff  derived  title  was  ever  recorded  in  this  State.  In 
1838  the  slave  went  into  the  possession  of  Adam  Fralick,  by 
purchase  from  Thomas  Averhart  ;  but  the  testimony  tended 
to  show  that  this  sale  was  "  a  sham."  There  was  testimony, 
also,  tending  to  show  that  Adam  Fralick  afterwards  conveyed 
the  slave,  by  deed  of  gift,  to  Thomas  and  Evans  Averhart, 
who  were  the  children  of  said  Thomas  Averhart ;  but  at 
what  time  this  gift  was  made  did  not  appear.  It  was  further 
shown,  "that  Adam  Fralick,  after  1838,  repeatedly  admitted 
that  he  held  the  slave  for  said  Thomas  Averhart  during  his 
life,  and  at  his  death  for  his  daughter  Mary ;  and  that  he 
accounted  to  Thomas  Averhart  for  the  hire  after  1838." 

The  court  charged  the  jury  as  follows  :  "  That  if  they  be- 
lieved from  the  evidence  that  a  deed  was  made  in  South 
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Carolina,  conveying  the  slave  sued  for  to  Thomas  Averhart 
during  his  life,  and  at  his  death  to  Mary  Averhart,  the  plain- 
tiff;  and  that  said  slave  was  afterwards  brought  to  this  State 
by  Thomas  Averhart,  before  any  sale  to  Adam  Fralick, — that 
such  a  deed  was  not  required  to  be  recorded  in  this  State,  in 
order  to  be  valid  against  the  creditors  or  purchasers  of  or 
from  Thomas  Averhart.  Also,  that  if  they  found  the  title 
to  the-  slave  to  be  in  the  plaintiff,  they  should  assess  the  value 
of  the  slave,  with  the  damages  for  his  detention ;  and  that 
the  measure  of  the  damages  was  the  annual  value  of  the  hire 
of  the  slave  from  the  time  he  went  into  the  defendant's  pos- 
session, with  interest  on  such  annual  hire  from  the  end  of  each 
year."  To  each  of  these  charges  the  defendant  excepted. 

The  errors  assigned  are,  the  rulings  of  the  court  on  the  evi- 
dence, and  \\\Q  charges  given  to  the  jury. 

H.  C.  SEMPLE,  for  the  appellant. — 1,  The  defendant  had 
the  right  to  cross-examine  the  witness  upon  all  subjects  con- 
nected with  the  pending  controversy.  The  commencement  of 
the  examination  of  the  witness  accredits  him  in  such  a  manner 
that  the  party  offering  him  cannot  object  to  any  question 
calculated  to  elicit  an  answer  pertinent  to  the  issue. — 
1  Green.  Ev.  §  445. 

2.  The  admissions  of  the  defendant's  testator,  as  to  the 
contents  of  the  deed  of  gift,  ought  not  to  have  been  admitted. 
Ware  v.  Robinson,  18  Ala.  105  ;  Morgan  v.  Patrick  &  Smith, 
7  Ala.  185. 

ELMORE  &  YANCEY,  with  whom  were  WATTS,  JUDGE  & 
JACKSON,  contra. — 1.  The  court  did  not  refuse  to  let  the 
defendant  cross-examine  the  witness  Hutchinson  altogether, 
but  only  decided  that  he  could  not,  at  that  time,  when  no 
evidence  whatever  had  been  offered  to  the  jury,  cross-examine 
the  witness  on  the  merits  of  the  defense.  To  have  allowed  a 
general  cross-examination  at  that  time,  would,  in  effect,  have 
given  the  defendant  the  opening  of  the  cause  to  the  jury. 
The  court  only  exercised  its  discretion  as  to  the  time  when 
the  defense  should  be  made.— Starkie  on  Evidence,  175  ; 
Elmaker  v.  Bulkley,  13  Serg.  &  Rawle,  72  ;  Railroad  Co.  v. 
Stimpson,  14  Peters,  461  ;  1  Green.  Ev.  §§  433,  445,  447. 
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2.  All  the  assignments  of  error  in  reference  to  the  admis- 
sion of  evidence,  present  the  single  question,  whether  parol 
evidence  of  the  contents  of  a  lost  deed  is  admissible.  The 
existence  and  loss  of  the  deed,  which  was  traced  to  the 
possession  of  the  defendant's  testator,  were  sufficiently  proved. 
1  Green.  Ev.  §  558.  The  deed  was  more  than  thirty  years 
old,  and  was  not  required  to  be  recorded. — Swift  v.  Fitzhugh, 
9  Porter,  39  ;  Catterlin  v.  Hardy,  10  Ala.  511  ;  Adams  v. 
Broughton,  13  Ala.  731;  Hale  v.  Stone,  14  Ala.  803;  Smith 
v.  Ruddle,  15  Ala.  The  primary  sources  of  evidence  being 
exhausted,  secondary  evidence  was  admissible;  and  the  better 
opinion  seems  to  be,  at  least  with  reference  to  private  writings 
of  this  character,  that  the  law  recognizes  no  degrees  of 
secondary  evidence. — Bright  &  Ledyard  v.  Young,  15  Ala. 
114  ;  Mims  v.  Sturdevant,  18  Ala.  362  ;  7  Wendell,  127  ; 
Jennings  v.  Blocker,  25  Ala.  415;  Brewer  v.  Brewer  &  Logan, 
19  Ala.  481. 

2.  As  to  damages  in  detinue,  see  Lawson's  Adm'r  v.  Lay's 
Executor,  24  Ala.  184,  and  cases  there  cited. 

WALKER,  J. — This  court  decided,  in  the  case  of  Kelly 
v.  Brooks,  25  Ala.  523,  that  the  party  against  whom  a  witness 
has  been  introduced  and  examined  in  chief,  has  a  right  to 
examine  him  "fully  as  to  his  knowledge  touching  any  and  all 
facts  material  to  the  case."  We  think,  the  rule  thus  laid  lown 
is  sustained  by  principle  and  a  preponderance  of  authority. 
Winston  v.  Moseley,  2  Stew.  137  ;  Webster  v.  Lee,  5  Mass. 
334  ;  Merrill  v.  Berkshire,  11  Pick.  269;  Jackson  v.  Varick, 
7  Cowen,  238  ;  Varick  v.  Jackson,  2  Wendell,  166  ;  Fulton 
Bank  v.  Stafford,  2  Wendell,  438;  Philadelphia  and  Trenton 
R.  R.  Co.  v.  Stimpson,  14  Peters,  448  ;  Floyd  v.  Burard, 
6  Watts  &  S.  75. 

In  the  accustomed  order  of  proceeding,  the  cross-examina- 
tion should  immediately  follow  the  direct  examination.  The 
court  may,  however,  postpone  the  cross-examination  ;  but 
such  postponement  should  never  be  extended  to  the  injury  of 
the  party  having  a  right  to  cross-examine.  In  the  exercise 
of  its  discretionary  control  over  the  progress  of  the  trial,  the 
court  cannot  postpone  the  cross-examination  of  the  plaintiff '? 
witness,  against  the  wishes  of  the  defendant,  until  after  the 
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plaintiff  has  made  out  a  prima-facie  case  and  closed,  without 
trenching  upon  the  right  of  cross-examination.  The  cross- 
examination  may  make  it  indispensable  for  the  plaintiff  to 
enlarge  the  area  of  his  testimony;  and  in  doing  so,  he  may 
be  compelled  to  introduce  as  his  witnesses  those  whom  the 
defendant  would  otherwise  be  compelled  to  introduce. 

The  defendant  claimed  the  negro  sued  for  as  the  guardian 
of  two  wards,  who  derived  title  from  one  Fralick.  During 
the  possession  of  the  slave  by  Fralick,  and  before  the  title 
was  derived  from  him  under  which  the  defendant  claimed,  he 
made  declarations  favorable  to  the  plaintiff's  title,  and 
conducing  to  show  that  the  slave  had  been  conveyed  by  deed 
of  gift  to  the  female  plaintiff,  which  deed  of  gift  was  in  his 
possession.  Fralick's  declarations,  thus  proved,  were  admis- 
sible against  the  defendant,  upon  the  ground  that  they  were 
made  in  disparagement  of  his  title,  by  one  through  whom  the 
defendant  claimed,  and  before  the  title  set  up  by  the  defendant 
passed  from  the  declarant. — Jennings  v.  Blocker,  25  Ala. 
415  ;  Cowen  &  Hill's  Notes  to  Phillipps  on  Evidence,  part  I, 
p.  274. 

So  far  as  the  declarations  above  mentioned  were  mere 
statements  of  the  contents  of  the  deed,  they  were  certainly 
inadmissible,  unless  the  proper  predicate  for  the  introduction 
of  secondary  evidence  was  laid.  Parol  admissions  are  com- 
petent evidence  only  of  those  facts  which  it  is  permissible  to 
prove  by  parol. — Hare  v.  Robinson,  18  Ala.  105.  But  in 
this  case  the  predicate  was  sufficiently  laid.  The  existence 
of  the  deed  was  established  by  the  admission  of  him  under 
whom  the  defendant  claimed.  In  the  same  manner,  it  was 
proved,  that  he  under  whom  the  defendant  claimed  had 
possession  of  the  deed  in  his  lifetime,  and  admitted  its 
execution.  It  was  farther  proved,  that  he  declared  his 
intention  to  keep  the  negro  for  the  female  plaintiff,  until  her 
marriage,  and  that  he  died  before  her  marriage.  The 
defendant  in  this  suit  is  one  of  his  own  executors,  and  had 
been  notified  to  produce  the  deed.  It  is  most  probable  from 
the  facts  that  the  deed  was  in  the  possession  of  defendant's 
testator,  who  intended  to  retain  the  slave,  the  title  to  which 
was  evidenced  by  the  deed,  for  the  plaintiff  until  she  married, 
and  that  the  plaintiff  did  not  marry  Tintil  after  his  death, 
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that  the  deed  was  among  the  papers  of  the  deceased,  and 
passed  into  the  hands  of  his  executors.  The  degree  of 
probability  that  the  deed  went  into  the  possession  of  the 
executors,  is  not  very  high  ;  but  it  is  not  requisite  to  attain 
a  very  high  degree  of  certainty,  when  the  deed  is  so  ancient 
as  the  one  in  question.  The  possession  of  one  of  the  execu- 
tors, is  the  possession  of  both ;  and  therefore  either  one  of 
them  has  it  under  his  control.  It  was,  then,  in  the  power  of 
the  defendant  to  produce  the  deed  ;  and  upon  his  failure  to 
do  so  on  due  notice,  it  was  competent  to  prove  by  parol  its 
contents.  The  authorities  cited  below  fully  sustain  our 
positions. — Whitford  v.  Lutin  and  others,  25  E.  C.  L.  179, 
(10  Bing.  395);  Beckwith  v.  Benner,  25  E.  C.  L.  595,  (6  Car. 
&  Payne,  681);  1  Greenleaf  's  Ev.  §  598  ;  5  Rich.  372. 

This  court  has,  upon  sound  principles,  settled  the  law 
to  be  that  the  annual  hire  is  the  measure  of  damages  in 
an  action  of  detinue  for  slaves. — Miller  v.  Jones'  Adm'r, 
26  Ala.  247  ;  Carrol  v.  Pathkiller,  3  Porter,  279.  When- 
ever money  is  due,  the  rule  adopted  in  this  State  allows 
interest  to  compensate  for  the  withholding  of  the  money. 
Interest  is  the  incident  to  the  debt. —  Cheek  v.  Waldrum  and 
Wife,  26  Ala.  152.  The  annual  hire  is  allowed  as  compensa- 
tion for  the  detention  of  a  slave  from  his  owner.  It  is  the 
incident  to  the  right  to  the  property.  Hire  of  slaves  in 
detinue  is  analogous  to  interest  on  the  value  of  property  in 
trover  ;  and  it  would  be  quite  as  reasonable  in  trover  to 
allow  interest  on  interest  each  year,  as  to  allow  interest  on 
the  annual  hire  in  an  action  of  detinue.  To  make  interest 
incident  to  the  hire,  would  be  to  add  one  incident  to  another. 
In  our  opinion,  the  court  erred  in  its  direction  to  the  jury  as 
to  the  allowance  of  interest  on  the  annual  hire  of  the  slave 
sued  for.  The  damages  in  this  case  are  for  the  detention  of 
the  slave  during  the  entire  period  up  to  the  trial,  and  not  for 
the  detention  during  separate  and  distinct  intervals  of  each 
year  embraced  in  that  period;  and  the  incidental  right  to  the 
damages  cannot  be  divided  into  as  many  distinct  and  inde- 
pendent claims,  as  there  are  years  in  the  period  of  detention, 
for  the  purpose  of  carrying  interest. 

We  know  of  no  statute  requiring  the  deed  of  gift,  under 
which  the  appellees  claimed,  although  it  might  create  an 
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estate  for  life  with  remainder  over,  to  be  recorded,  not- 
withstanding it  was  made  in  another  State.  The  court, 
therefore,  did  not  err  in  the  charge  asserting  the  proposition, 
that  the  appellees'  right  of  recovery  was  not  at  all  affected 
by  the  omission  to  have  the  deed  recorded  in  this  State. — 
Swift  v.  Fitzhugh,  9  Porter,  39;  Catterlin  v.  Hardy,  10  Ala. 
511. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

RICE,  C.  J.,  having  been  of  counsel  before  his  election,  did 
not  sit  in  this  case. 


YOUNG  vs.  FULLER. 

[ACTION  ON  PROMISSORY  NOTE   BY  PAYEE  AGAINST  MAKER.] 

1.  Validity  of  subsequent  contract  between  endorsee  and  endorser. — The  endorser  and 
endorsee  may,  by  contract  subsequent  to  the  endorsement,  rescind  or  modify 
it ;  and  such  subsequent  contract,  so  far  as  it  conflicts  with  the  endorsement, 
will  control  it. 

2.  Construction  of  such  subsequent  contract. — A  contract,  by  which  the  endorser 
agrees  to  extend  the  statutory  time  for  the  institution  of  a  suit  against  the 
maker,  and  to  repay  the  consideration  in  the  event  the  note  is  proved  to 
be  void  for  fraud,  or  for  want  of  consideration,  or  paid  off,  or  reduced  by 
sets-off,  imposes  on  him  the  risk  of  the  specified  defenses  only,  but  not  that 
of  the  statute  of  limitations  ;  and  if  a  recovery  on  the  note  is  defeated  alone 
by  the  plea  of  the  statute  of  limitations,  the  contract  is  no  defense  to  an 
action  on  the  note  which  constituted  the  consideration  of  the  endorsement. 

3.  Admissibility  of  parol  evidence  to  affect  record. — Where  issue  is  joined  on  several 
pleas,  and  the  jury  find  a  general  verdict  in  favor  of  the  defendant,  parol 
evidence  is  admissible,  in  aid  of  the  record,  to  show  on  what  plea  the  cause 
was  decided. 

APPEAL  from  the  Circuit  Court  of  Benton. 
Tried  before  the  Hon.  EDMUND  W.  PETTDS. 

THIS  action   was  brought  by  Isaac   W.   Fuller  against 
Fleming  Young  and  William  Young,  and  was  founded  on 


JUNE   TERM,  1856.  465 


Young  v.  Fuller. 


the  defendants'  promissory  note  for  $100,  dated  March  6. 
1845,  and  payable  twelve  months  after  date  to  said  Isaac  W. 
Fuller.  The  defendants  pleaded  the  general  issue,  with  leave 
to  give  any  special  matter  in  evidence.  On  the  trial,  as 
appears  from  the  bill  of  exceptions,  after  the  plaintiff  had 
offered  in  evidence  the  note  declared  on,  the  defendants  read 
in  evidence  to  the.jury,  after  proving  its  execution,  a  written 
instrument,  signed  by  Fleming  Young  and  Isaac  W.  Fuller, 
which  was  as  follows  : 

"  STATE  OP  ALABAMA,  )  This  is  to  certify,  that  I,  Fleming 
Benton  county,  j  Young,  of  the  county  and  State 
aforesaid,  did  on  the  28th  day  of  February,  1845,  purchase 
from  Isaac  W.  Fuller  a  part  of  a  note  of  hand  on  Benjamin 
Fuller,  which  note  is  for  $1,112,  dated  August  7,  1838,  and 
due  on  the  1st  January  thereafter  ;  with  a  credit  of  $95, 
dated  8th  December,  1841.  Said  note  was,  on  the  28th 
February,  1845,  transferred  to  said  Fleming  Young  by  said 
Isaac  W.  Fuller.  '  Now  the  said  Young  bought  an  interest, 
to  the  amount  of  $800,  in  said  note.  The  remainder  of 
principal,  and  all  the  interest  then  due,  still  belongs  to  said 
Isaac  W.  Fuller.  And  the  said  Isaac  W.  Fuller  agrees,  that 
if  said  note  is  proven  to  be  void  for  want  of  consideration,  or 
reduced  by  lawful  off-sets,  so  that  said  Fleming  Young  loses 
his  interest  in  said  note  by  such  off-sets  or  want  of  consid- 
eration, then  the  said  Isaac  W.  Fuller  [is]  to  return  the 
property  paid  for  said  interest  in  said  note — to-wit :  one  gold 
watch,  worth  $100  ;  one  horse,  worth  $75  ;  one  note  on 
Fleming  Young,  for  $375,  balance  after  credits  now  duo  ;  and 
one  note  on  Fleming  Young  and  William  Young,  for  $100, 
dated  March  6,  1845.  But  if  it  should  appear  that  said  note 
on  Benjamin  Fuller  is  a  bona-fide  note,  and  given  for  a  valua- 
ble consideration,  and  not  paid  off,  or  reduced  under  $800  by 
legal  off-sets,  then  the  said  Isaac  "W.  Fuller  [is]  to  keep  said 
property  and  receive  the  full  amount  of  money  and  interest 
for  said  notes  of  Fleming  Young  and  William  Young.  And 
said  Fleming  Young  [is]  to  use  all  due  diligence  to  prove 
said  note  on  Benjamin  Fuller  to  be  a  bona-fide  note,  by  the 
first  day  of  January.  1847,  or  as  soon  thereafter  as  practica- 
ble, at  his  (Fleming  Young's)  own  expense  and  cost,  and  not 
to  charge  any  of  the  cost  or  expense  of  procuring  said  proof 
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to  the  said  Isaac  W.  Fuller  ;  and  the  said  Fleming  and 
William  Young  are  bound  to  pay  the  said  Isaac  W.  Fuller 
the  full  amount  of  their  notes,  and  interest,  notwithstanding 
Fleming  Young  may  fail  to  make  the  full  amount  of  $800  out 
of  Benjamin  Fuller's  property.  Signed,  sealed,  delivered, 
and  acknowledged,  the  2d  day  of  April,  1845." 

The  defendants  then  read  in  evidence  the  said  note  on 
Benjamin  Fuller  mentioned  in  the  above  agreement,  with  the 
credit  and  endorsement  thereon  ;  the  credit  being  dated 
December  28,  1841,  and  the  endorsement  to  Fleming  Young 
February  28,  1845.  They  then  offered  in  evidence  a  tran- 
script from  the  records  of  the  circuit  court  of  Cherokee, 
showing  the  proceedings  and  judgment  in  the  suit  instituted 
by  Fleming  Young  against  Benjamin  Fuller  on  said  note. 
This  action  was  commenced  in  September,  1848,  and  the 
judgment  was  rendered  in  April,  1853.  The  pleas  were  non 
assumpsit,  payment,  set-off,  fraud,  failure  of  consideration,  and 
the  statute  of  limitations  of  six  years  ;  and  upon  each  of 
these  pleas  issue  was  joined.  Judgment  was  rendered  in 
favor  of  the  defendant,  on  the  verdict  of  a  jury.  "The 
plaintiff  offered  parol  proof,  conducing  to  show  that  said 
cause  went  off  alone  upon  the  defense  of  the  statute  of  limi- 
tations. To  this  proof  the  defendants  objected,  on  the  ground 
that  the  record  was  conclusive  on  the  point ;  and  because  it 
contradicted  the  record,  and  was  illegal.  But  the  court 
overruled  the  objection,  and  permitted  the  evidence  to  go  to 
the  jury  ;  and  the  defendants  excepted." 

"  This  being  all  the  evidence,  the  court  charged  the  jury, 
that  if  they  believed  the  note  on  which  Fleming  Young 
brought  suit  against  Benjamin  Fuller  was  executed  in  good 
faith,  and  for  a  valuable  consideration,  and  had  not  been  paid 
at  the  time  it  was  transferred  to  Young  ;  and  that,  on  the 
trial  of  the  suit  on  said  note,  no  testimony  was  offered  by 
the  plaintiff  except  the  note  itself ;  and  that  the  defendant 
offered  no  evidence  at  all  ;  and  that  a  recovery  was  defeated 
alone  by  the  plea  of  the  statute  of  limitations  ;  arid  that  the 
note  now  sued  on  was  given  in  consideration  of  the  endorse- 
ment of  the  note  on  Benj.  Fuller ;  and  that  said  endorsement 
was  made  under  the  agreement  between  said  Fleming  Young 


JUNE  TERM,  1856. 467 

Young  v.  Fuller. 

and  Isaac  W.  Fuller  which  had  been  read  in  evidence, — then 
the  jury  should  find  a  verdict  for  the  plaintiff." 

The  defendants  excepted  to  this  charge,  and  they  now 
assign  it  as  error,  together  with  the  rulings  of  the  court  on 
the  evidence. 

.  A  LEX..  WHITE,  for  the  appellants. — 1.  There  was  but  one 
contract  between  the  parties,  though  there  were  two  writings; 
and  that  contract  was  evidenced  by  the  endorsement  of  Ben- 
jamin Fuller's  note,  on  the  28th  February,  1845.  At  the 
time  of  this  endorsement,  the  note  was  barred  by  the  statute 
of  limitations  ;  and  the  effect  of  the  endorsement  was  to 
guaranty  that  the  maker  would  not  plead  the  statute.  Every 
endorser  guaranties  the  bona  fides  of  the  note  which  he  trans- 
fers. This  is  attempted  to  be  more  fully  set  forth  in  the 
subsequent  agreement  between  the  parties,  dated  April  2, 
1845,  which  is  very  inartificially  drawn  ;  but  the  contract, 
taken  as  a  whole,  shows  that  there  was  really  no  considera- 
tion for  the  note  sued  on,  except  the  transfer  of  the  note  on 
Benj.  Fuller  ;  and  this  note  proving  unavailable,  from  a 
defense  which  was  full  and  complete  when  the  note  sued  on 
was  given,  makes  out  an  entire  failure  of  consideration. 

2.  The  record  offered  in  evidence  showed  that  issues  were 
joined  on  several  pleas,  all  of  which  were  found  by  the  jury 
in  favor  of  the  defendant.  To  prove  by  parol  that  the  case 
was  decided  on  a  single  plea,  would  be  to  contradict  the 
record  as  to  facts  upon  which  it  is  conclusive. — Betts  v.  Starr, 
5  Conn.  550-54  ;  Starkie  v>  Woodward,  1  Nott  &  McCord, 
329  ;  Cist  v.  Zeigler,  16  Serg.  -&  Rawle,  282  ;  Gardner  v. 
Buckbee,  3  Cowen,  120  ;  Wright  v.  Butler,  4  Wendell,  284. 

JAMES  B.  MARTIN,  contra. — 1.  The  note  sued  on  is  dated 
the  6th  March,  1845  ;  while  the  agreement  set  up  in  defense 
bears  date  the  2d  April  thereafter.  This  instrument  recites 
another  contract,  made  on  the  day  of  its  date  ;  but  no  new 
consideration  is  mentioned,  and  none  was  proved.  It  was 
impotent,  therefore,  to  destroy  a  right  of  action  which  was 
perfect  more  than  a  month  before  that  time. — Sawyer  v.  Hill, 
12  Ala.  575  ;  Freeman  v.  Baldwin,  13  Ala.  246  ;  Jackson 
v.  Jackson,  7  Ala.  791 ;  Pounds  v.  Richards,  21  Ala.  424. 
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2.  Admitting  the  validity  of  the  subsequent  agreement, 
what  is  its  effect?     The  first  contract  resulted  in  the  giving 
of  the  note  here  sued  on,  with  the  right  to  collect  it  when 
due  ;  while  the  second  contract  so  restricted  the  first,  as  not 
to  allow  the  collection  of  said  note  in  the  event  the  defendants 
used  due  diligence  to  prove  the  bona  fides  of  the  note  on  Benj. 
Fuller  by  the  1st  January,  1847.     The  defendants'   proof 
strongly  tends  to  show  the  want  of  diligence,  and  there  is  no 
proof  of  its  exercise.     The  plaintiff 's  right  of  action,  being 
then  freed  from   the    restriction,   was  again  perfect.     The 
credit  on  Benj.  Fuller's  note  is  dated  Dec.  28,  18il  ;  which 
shows  that,  if  suit  had  been  brought  within  a  reasonable  time, 
the  note  might  have  been  collected. 

3.  The  plaintiff  did  not  undertake  by  the  written  agree- 
ment to  indemnify  the  defendant  against  the  plea  of  the 
statute  of  limitations.     If  the  record  of  the  case  of  Young 
v.  Benj.  Fuller  was  evidence  at  all,  it  was  competent  for  the 
plaintiff  to  show  by  parol  on  what  ground  the  judgment  was 
rendered  ;  a  fact  as  to  which  the  record  was  silent.— Parker 
v.  Thompson,  3  Pick.  429  ;  Wood  v.  Jackson,  8  Wendell,  9  ; 
Davidson  v.  Shipman,  6  Ala.  27  ;  Tarleton  &  Pollard  v. 
Johnson,  25  Ala.  300  ;  Cowen  &  Hill's  Notes  to  Phillipps  on 
Evidence,  part  II,  p.  13. 

RICE,  C.  J. — After  the  note  on  Benjamin  Fuller  had  been 
endorsed  by  the  plaintiff  to  Fleming  Young,  the  endorser  and 
endorsee  had  the  right  to  rescind  or  modify  the  contract 
evidenced  by  the  endorsement,  and  to  put  their  contract  in 
any  shape  they  pleased.  In  the  exercise  of  that  right,  they 
made  the  agreement  which  was  read  in  evidence.  That 
agreement  violates  no  rule  of  law.  It  was  subsequent  to  the 
endorsement,  and  in  relation  to  the  same  subject-matter  ;  and 
it  must,  therefore,  control  the  endorsement,  so  far  as  it  may 
conflict  with  it.— Lightfoot  v.  Strahan,  7  Ala.  R.  444.  It 
provides  that,  "  if  said  note  is  proven  to  be  void  for  want  of 
consideration,  or  reduced  by  lawful  off-sets,  so  that  said  Fleming 
•  Young  loses  his  interest  in  said  note  by  such  off-sets  or  want 
of  consideration,  then  the  said  Isaac  W.  Fuller  to  return  the 
property  paid  for  said  interest  in  said  note,  to-wit,  one  gold 
watch,"  &c.,  &c.  *  *  *  "  But  if  it  should  appear  that  said 
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note  on  Benjamin  Fuller  is  a  bona-fide  note,  and  given  for  a 
valuable  consideration^  and  not  paid  off,  or  reduced  under  eight 
hundred  dollars  by  legal  off-seta,  then  the  said  Isaac  W.  Fuller 
to  keep  said  property  and  receive  the  full  amount  of  money 
and  interest  for  said  notes  of  Fleming  Young  and  William 
Young  ;  and  said  Fleming  Young  to  use  all  due  diligence  to 
prove  said  note  on  Benjamin  Fuller  to  be  a  bona-Jide  note  by  the 
first  of  January,  1847,  or  as  soon  thereafter  as  practicable,  at 
his,  Fleming  Young's,  own  expense  and  costs,  and  not  to 
charge  any  of  the  cost  or  expense  of  procuring  said  proof  to 
the  said  Isaac  W.  Fuller,"  &c.,  &c. 

By  that  agreement,  the  plaintiff  (Isaac  W.  Fuller)  took 
upon  himself  the  risk  of  the  defenses  to  the  note  on  Benjamin 
Fuller,  which  were  mentioned  and  specified  in  the  agreement, 
to- wit,  want  of  consideration,  set-off,  and  fraud.  But  he  cer- 
tainly did  not  take  upon  himself  the  risk  of  the  defense  of 
the.  statute  of  limitations.  The  terms  of  the  agreement 
exempt  him  from  the  risk  of  that  defense,  upon  the  maxim, 
expressio  unius  exclusio  altcrius.  It  was  therefore  proper  to 
allow  the  plaintiff  to  introduce  the  parol  evidence,  to  show 
that  the  suit  brought  by  Young  against  Benjamin  Fuller,  on 
the  note  of  the  latter.  "  went  off  alone  upon  the  defense  of 
the  statute  of  limitations."  That  evidence  did  not  contradict 
the  record,  but  was  consistent  with  it,  and  explained  and 
gave  point  and  direction  to  it. — Rakes  v.  Pope,  7  Ala.  161. 

We  understand  the  charge  of  the  court  as  asserting,  in 
substance,  that  if  in  the  suit  of  Young  against  Benjamin 
Fuller,  which  was  not  commenced  and  prosecuted  with  the 
statutory  diligence,  a  recovery  was  defeated  alone  by  the  plea 
of  the  statute  of  limitations,  that  recovery  alone  would  not, 
under  the  agreement  between  Isaac  W.  Fuller  and  Fleming 
Young  hereiuabove  noticed,  amount  to  a  defense  to  the  present 
suit.  And  we  regard  the  charge  as  correct. — Murphy  v. 
Pearson,  9  Ala.  Rep.  276. 

There  is  no  error,  and  the  judgment  is  affirmed. 

WALKER,  J.,  not  sitting. 
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RAMER  vs.  FLETCHER. 

[ACTION  ON  OPEN  ACCOUNT  COMMENCED  IN  JUSTICE'S  COURT.] 

1.  Verdict  insufficient. — la  an  action  on  an  open  account,  commenced  in  a 
justice's  court,  and  removed  by  appeal  to  the  circuit  court,  a  verdict  in 
these  words,  "  We,  the  jury,  agree  of  and  assess  damages  of  the  defendant 
$47,  and  the  plaintiff  with  the  costs,"  does  not  authorize  the  rendition  of 
judgment  for  the  plaintiff. 

APPEAL  from  the  Circuit  Court  of  Covington. 
Tried  before  the  Hon.  NAT.  COOK. 

THIS  action  was  commenced  in  a  justice's  court,  and 
removed  by  appeal  to  the  circuit  court,  where  the  plaintiff 
filecl  the  following  statement :  "  The  plaintiff  claims  of  the 
defendant  $50,  due  by  open  account,  for  services  rendered, 
due  in  1852  and  1853,  with  interest  thereon  ;  also,  $50  upon 
account  stated  between  them  the  18th  January,  1852  ;  also. 
$50  due  upon*  a  contract  between  them,  made  the  18th 
September  before  the  commencement  of  this  suit."  The 
judgment  entry  shows  that  the  cause  was  submitted  to  a  jury 
on  issue  joined,  and  the  following  verdict  rendered  by  them: 
"  We,  the  jury,  agree  of  and  assess  damages  of  the  defendant 
$47,  and  the  plaintiff  with  the  costs  ;"  whereupon  the  court 
rendered  judgment  for  the  plaintiff,  for  the  damages  assessed, 
and  costs.  The  rendition  of  this  judgment  is  now  assigned 
as  error. 

WATTS,  JUDGE  &  JACKSON,  for  the  appellant. 
ELMOBE  &  YANCEY,  contra. 

WALKER,  J. — We  are  not  all  certain  that,  even  under 
the  liberal  intendments  made  on  error  in  support  of  verdicts, 
we  can  say  from  this  verdict  that  the  damages  are  assessed 
against  the  defendant ;  but  conceding  that  question  to  the 
appellee,  no  judgment  ought  to  have  been  rendered  on  the 
verdict,  because  it  does  not  respond  to  or  decide  the  issue 
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submitted  to  the  jury. — Moody  v.  Keener,  7  Porter,  218  ; 
Jewett  v.  Davis,  6  New  Hamp.  518  ;  Holmes  v.  Wood, 
6  Mass.  1;  Knox  v.  Breed,  12  Illinois,  61;  Toulman  v.  Lesesne 
&  Edmonston,  2  Ala.  359;  Stephens  v.  Westwood,  25  Ala.  716. 
The  judgment  is  reversed,  and  the  cause  remanded. 


BIGELOW  vs.  WARD. 

[ACTION  ON  PROMISSORY  NOTES — PLEA  OF  ACCORD  AND  SATISFACTION.] 

1.  Relevancy  of  evidence  to  prove  accord  and  satisfaction. — In  an  action  on  a  promis- 
sory note,  issue  being  joined  on  the  plea  of  accord  and  satisfaction,  evidence 
that  plaintiff  "  had  made  an  agrcemout  with  defendant  to  take  a  certain 
town-lot  in  payment  and  satisfaction  of  said  note,"  is  the  first  step  towards 
proving  satisfaction,  or  accord  and  satisfaction,  and  is  therefore  admissible. 

2.  General  objection  to  evidence. — A  general  objection  to  evidence,  of  which  apart 
is  legal,  may  be  entirely  overruled. 

APPEAL  from  the  Circuit  Court  of  Cherokee. 
Tried  before  the  Hon.  EDMUND  W.  PETTUS. 

THIS  action  was  brought  by  Benjamin  F.  Bigelow  against 
Isaac  L.  Ward,  and  was  founded  on  the  defendant's  three 
promissory  notes,  amounting  in  the  aggregate  to  about  $300, 
and  all  payable  to  the  plaintiff.  The  pleas  were,  the  general 
issue,  payment,  and  accord  and  satisfaction.  On  the  trial, 
after  the  plaintiff  had  read  in  evidence  the  notes  sued  on,  the 
defendant  introduced  one  Wear  as  a  witness,  who  testified, 
"  that  he  had  a  conversation  with  the  plaintiff,  in  the  fall  of 
1850,  in  which  plaintiff  stated  to  him,  that  he  had  made  an 
agreement  with  defendant  to  take  a  certain  town-lot  in  the 
town  of  Van  Wert,  in  the  State  of  Georgia,  in  payment  and 
satisfaction  of  said  notes  now  sued  on,  and  that  he  had 
received  a  deed  for  said  lot  from  one  Chisholm,  who  sold  the 
lot  to  defendant,  but  had  never  made  a  deed  therefor  to  him. 
The  plaintiff  objected  to  said  evidence,  on  the  ground  that  it 
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was  illegal  and  irrelevant,  and  that  plaintiff's  verbal  declar- 
ations, admitting  that  he  had  received  a  deed  for  said  town-lot 
from  said  Chisholm,  were  not  evidence  of  a  conveyance, 
unless  the  witness  stated  that  he  had  seen  the  deed  ;  which, 
he  stated,  he  had  not."  The  court  overruled  the  objection, 
and  admitted  the  evidence  ;  and  the  plaintiff,  having  excepted 
to  the  ruling  of  the  court,  now  assigns  it  as  error. 

G.  C.  WHATLEY,  for  the  appellant. 
JAMES  B.  MARTIN,  contra. 

RICE,  C.  J. — The  counsel  for  the  plaintiff  is  mistaken  in 
supposing  that  the  record  presents  the  question,  whether  the 
verbal  declarations  of  the  plaintiff  were  admissible  to  estab- 
lish the  contents  of  a  deed,  the  absence  of  which  was  not 
accounted  for.  Only  one  objection  to  evidence  appears  to 
have  been  made  in  the  court  below,  by  the  plaintiff.  That 
objection  was  not  merely  to  the  verbal  declarations  as  to  the 
existence  or  contents  of  the  deed,  but  to  the  evidence  of  the 
witness  Wear  as  a  whole.  A  part  of  Wear's  evidence  was. 
under  the  issues  in  the  cause,  clearly  admissible  ;  to-wit,  that 
part  which  shows  that  the  plaintiff  "  stated  to  the  witness, 
that  he  had  made  an  agreement  with  the  defendant  to  take  a 
certain  town-lot,  in  the  town  of  Yan  Wert  in  the  State  of 
Georgia,  in  payment  and  satisfaction  of  said  notes  now  sued 
upon."  It  was  the  first  step  towards  proving  satisfaction,  or 
accord  and  satisfaction. — Cuthbert  v.  Newell,  7  Ala.  Rep. 
457  ;  Laroque  v.  Russel,  ib.  798.  And  it  is  well  settled,  that 
when  testimony  is  objected  to  as  a  whole,  and  part  of  it  is 
admissible,  there  is  no  error  in  overruling  the  objection. — 
McCargo  v.  Crutcher,  27  Ala.  Rep.  171. 

Judgment  affirmed. 
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BLOUNT  vs.  McNEILL. 

[ACTION  ON  PROMISSORY  NOTES — JUDGMENT  BY  NIL  DIGIT.] 

1.  Premature  commencement  of  action. — Where  the  judgment  is  by  nil  dicit,  and 
the  complaint  shows  a  good  cause  of  action,  the  objection  cannot  be  raised 
on  error,  for  the  first  time,  that  one  of  the  notes  on  which  the  suit  is  found- 
ed was  not  due  when  the  action  was  commenced. — Code,  §  2405. 

APPEAL  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  ALEX.  McKiNSTRY. 

THIS  action  was  commenced  on  the  5th  February,  1855, 
and  was  founded  on  the  defendant's  three  promissory  notes, 
one  of  which  was  not  due  until  the  1st  March,  1855.  The 
judgment  was  by  nil  dicit,  for  the  amount  of  the  notes  and 
interest,  and  was  rendered  on  the  14th  April,  1855.  It  is 
now  assigned  as  error,  that  one  of  the  notes  was  not  due 
when  the  suit  was  commenced. 

E.  S.  DARGAN,  for  the  appellant. 
K.  B.  SEWALL,  contra. 

WALKER,  J.— The  case  of  Randolph  v.  Cook  &  Ellis, 
2  Porter,  286,  is  distinguishable  from  this.  In  that  case,  the 
entire  cause  of  action  was  immature  at  the  commencement  of 
the  suit.  In  this  case,  only  one  of  the  three  notes  sued  on 
was  not  due  when  the  suit  was  commenced,  and  there  is  no 
other  objection  to  the  declaration.  It  is  unnecessary,  there- 
fore, in  the  decision  of  this  case,  either  to  maintain  or  to 
overrule  that  decision.  The  declaration  here  contains  a  good 
cause  of  action  ;  and  if  the  defendant  had  resisted  the 
judgment  of  the  court  below,  either  by  plea  or  demurrer,  the 
defense  would  have  been  partial,  going  only  to  a  part  of  the 
matter  embraced  in  the  declaration.  Such  a  defense  is  not 
available  in  this  court,  when  no  objection  was  in  any  way 
made  in  the  court  below. — Code,  §  2405. 

The  judgment  of  the  court  below  is  affirmed. 
31 
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ROGERS  vs.  BRADFORD  ET  AL. 

[BILL  IN  EQUITY  BY  PURCHASER  FOR  RESCISSION  OF  CONTRACT  AND  INJUNCTION  OF 
JUDGMENT  ON  NOTE  FOR  PURCHASE  MONEY.] 

1.  Dissolution  of  injunction  on  answer. — When  the  answer  to  a  bill  to  enjoin  the 
collection  of  a  judgment  or  execution  at  law,  so  far  denies  the  allegations 
of  the  bill,  as  to  leave  it  without  equity  as  respects  the  other  facts  not 
denied,  tlie  injunction  may  be  dissolved  on  the  answer. 

APPEAL  from  the  Chancery  Court  at  Wetumpka. 
Heard  before  the  Hon.  JAMES  B,  CLABK. 

THIS  bill  was  filed  by  William  Rogers,  the  appellant, 
against  Joseph  H.  Bradford,  Benjamin  A.  Smoot,  and  Almon 
D.  Waller;  asking  the  rescission  of  a  contract  for  the  purchase 
of  a  tract  of  land  from  said  Waller,  on  account  of  his 
defective  title,  an  injunction  of  a  judgment  at  law  on  the 
notes  given  for  the  purchase  money,  and  general  relief.  The 
bill  alleged,  that  Waller  represented  that  he  had  a  perfect 
and  unincumbered  title  to  the  land,  and  that  he  executed  to 
complainant  a  bond  conditioned  that  he  would  make  title  on 
the  payment  of  the  purchase  money,  for  which  complainant 
executed  his  note  ;  that  a  suit  was  in  fact  pending,  when  said 
contract  was  made,  to  enforce  a  previous  vendor's  lien  for  the 
purchase  money,  which  suit  was  still  pending  when  this  bill 
was  filed  ;  that  complainant,  on  discovering  this  incumbrance 
on  the  title,  tendered  the  land  back  to  said  Waller,  and  asked 
him  to  rescind  the  contract ;  and  that  Waller  refused  to  do 
so,  alleging  that  he  would  make  a  good  title  to  the  land  on 
the  payment  of  the  purchase  money.  The  bill  does  not 
allege  that  Waller  is  insolvent,  nor  is  there  any  allegation  of 
fraud  on  his  part  in  making  the  contract.  The  note  for  the 
purchase  money  was  assigned  by  Waller  to  Smoot,  who 
recovered  a  judgment  on  it  for  the  use  of  said  Bradford. 

The  defendants  Bradford  and  Smoot  filed  a  joint  answer, 
which  need  not  be  further  noticed.  The  defendant  Waller, 
in  his  answei'  to  the  original  bill,  admitted  the  execution  of 
the  alleged  contract,  and  the  pendency  of  the  suit  to  enforce 
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a  vendor's  lien  on  the  land  ;  but  insisted  that  he  was  a  bona- 
fide  purchaser  without  notice,  and  that  the  vendor's  lien  was 
not  operative  against  him.  His  answer  also  contained  the 
following  allegation :  "  Respondent  has  offered,  since  the 
commencement  of  this  suit,  to  take  back  the  land  sold  by 
him  to  complainant,  and  to  procure  a  surrender  of  all 
demands  against  him  on  account  of  the  sale  thereof,  if  com- 
plainant would  pay  the  costs  that  have  accrued  in  regard 
thereto.  This  offer  complainant  refused  to  accept,  but  did 
agree  to  cancel  the  contract  for  the  sale  of  said  land  if 
respondent  would  pay  all  costs  incurred  about  it ;  and  this 
is  the  only  .offer  to  cancel  the  contract  between  them  in 
reference  to  the  sale  of  said  land." 

On  this  answer,  a  motion  was  made  to  dissolve  the  injunc- 
tion ;  but  the  chancellor  (WALKER)  overruled  the  motion,  on 
the  authority  of  Buckner  v.  Beirne,  9  Smedes  &Tilar.  305. 
The  bill  having  been  afterwards  amended,  the  defendant 
Waller  filed  an  answer  to  jt,  containing  an  allegation  in  these 
words  :  "  Respondent  denies,  on  his  own  knowledge,  that 
complainant  tendered  him  the  bond  executed  to  complainant 
for  the  title  to  said  half-section  of  land,  and  asked  him  to 
rescind  said  contract,  or  made  any  other  offer  on  that  subject 
than  as  set  forth  in  respondent's  first  answer  to  complainant's 
original  bill."  On  the  coming  in  of  this  answer,  the  chancel- 
lor (CLARK)  dissolved  the  injunction  :  and  his  decree  in  this 
behalf  is  now 'assigned  as  error. 

L.  E.  PARSONS  and  JOHN  WHITE,  for  the  appellant. 
MARTIN,  BALDWIN  &  SAYRE,  contra. 

RICE,  C.  J.— In  Moore  v.  Barclay,  23  Ala.  739,  it 
was  decided,  that  when  the  answer  to  a  bill  to  enjoin  the 
collection  of  a  judgment  or  execution  at  law  "  has  so  far 
denied  the  allegations  of  the  bill,  as  to  leave  it  without 
equity  as  respects  the  remaining  facts  not  denied  by  the 
answer,"  there  is  no  error  in  dissolving  the  injunction  on  the 
answer.  To  that  decision  we  adhere  ;  and  upon  its  authority 
we  affirm  the  decree  in  this  case,  at  tire  costs  of  the  appellant. 
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STEWART  vs.  GOODE  &  ULRICK. 

[ACTION  ON  PROMISSORY  NOTE—JUDGMENT  BY  NIL  DICIT.] 

1.  Amendment  of  complaint. — An  amendment  of  the  complaint,  by  a  change  of 
parties  plaintiff,  is  not  revisable  on  error,  when  the  defendant  was  present 
in  the  court  below,  and  there  raised  no  objection  to  the  amendment. 

2.  Waiver  of  defects'  in  complaint. — When  the  judgment  is  by  nil  dicit,  and  the 
complaint  shows  a  substantial  cause  of  action,  advantage  cannot  be  taken 
on  error  of  defects  to  which  no  objection  was  taken  in  the  court  below, 
though  they  might  have  been  available  on  demurrer. — Code,  §  2405. 

3.  Judgment  by  nil  dicit. — When  the  defendant  appears  by  attorney,  and  does 
not  plead,  judgment  by  nil  dicit  is  proper. 

APPEAL  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  ALEX.  McKiNSTBY. 

THIS  action  was  brought  by  0.  Mazange,  doing  business 
under  the  name  and  style  of  0.  Mazange  &  Co.,  who  sued  for 
the  use  of  Goode  &  Ulrick  ;  and  was  founded  on  the  defend- 
ant's promissory  note  for  $429,  dated  August  15,  1854,  and 
payable  on  the  1st  February,  1855,  to  the  order  of  0. 
Mazange  &  Co.,  and  negotiable  and  payable  at  the  Bank  of 
Mobile.  The  defendant  accepted  service.  The  judgment 
entry  is  in  these  words :  "  This  day  came  the  parties,  by  their 
attorneys,  and  the  plaintiff  made  satisfactory  proof  to  the 
court  that  the  service  of  the  complaint  and  summons  was 
accepted  by  the  defendant ;  and  on  motion  of  the  plaintiff's 
counsel,  leave  is  granted  by  the  court  to  amend  the  complaint, 
so  as  to  make  the  plaintiffs  Goode  &  Ulrick,  to  whom  the 
note  sued  on  was  transferred  ;  and  the  defendant  saying 
nothing  in  bar  to  the  plaintiff's  action,  it  is  therefore  consid- 
ered by  the  court,  that  the  plaintiff  have  and  recover,"  &c., 
the  amount  of  the  note  and  interest.  An  amended  complaint 
is  copied  in  the  record,  which  is  in  the  name  of  Goode  & 
Ulrick  as  plaintiffs,  and  which  alleges  that  the  note  sued  on 
was  endorsed  by  O.  Mazange  to  Goode  &  Ulrick. 

The  errors  now  assigned  are  as  follows  : — "  1.  The  court 
erred  in  allowing  an  amendment  to  be  filed,  making  Goode 
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&  Ulrick  plaintiffs  instead  of  0.  Mazange  &  Co.  2.  In 
allowing  the  assignee  of  the  note  to  sue  in  his  own  name  on 
an  assignment  made  after  the  action  was  brought.  3.  In 
rendering  judgment  immediately  on  the  filing  of  a  new 
complaint,  in  favor  of  a  new  party,  without  allowing  time  to 
plead.  4.  In  allowing  the  amendment  without  any  notice  to 
the  defendant.  5.  In  allowing  judgment  without  calling  the 
defendant  and  recording  a  default.  6.  The  complaint  is 
insufficient,  because  it  does  not  allege  that  the  note  is  '  still 
unpaid,'  as  required  by  the  forms  given  in  the  Code.  7.  The 
complaint  does  not  show  that  the  plaintiff  had  any  cause  of 
action  when  the  suit  was  commenced,  while  the  summons 
stands  as  it  was  when  issued,  and  the  plaintiffs  therein  not 
changed." 

GEO.  N.  STEWART,  for  the  appellant  . 
WILLIAM  BOYLES,  contra. 

WALKER,  J. — The  defendant  was  brought  into  court  by 
an  acknowledgment  of  service,  which  was  proved.  The 
judgment  entry  recites,  that  the  parties  came  by  their 
attorneys  ;  thus  showing,  that  the  defendant  was  not  only 
served  with  process,  but  actually  came  into  court.  The 
defendant  cannot  be  permitted  to  revise  the  action  of  the 
court  below  in  allowing  the  amendment  of  the  complaint, 
when  he  was  actually  before  the  court  in  which  the  amend- 
ment was  made,  made  no  objection,  and  now  for  the  first  time 
questions  the  correctness  of  the  ruling  of  the  court  in 
reference  to  the  amendment. — Bryan  v.  Wilson,  27  Ala.  214. 

The  complaint  shows  a  substantial  cause  of  action  ;  and 
although  the  defects  attributed  to  it  by  the  appellant  might 
have  been  available  on  demurrer,  advantage  cannot  be  taken 
of  them  in  this  court,  when  no  objection  was  in  any  way 
taken  in  the  court  below.  The  law  has  been,  so  settled  by  a 
previous  decision  of  this  court,  declaring  the  effect  of  section 
2405  of  the  Code.— Blouut  v.  McNeill,  at  this  term. 

As  the  defendant  appeared  by  his  attorney,  and  did  not 
plead,  the  judgment  was  properly  -by  nil  dicit. — Comyn's 
Digest  vol.  6,  147. 

The  judgment  of  the  court  below  is  affirmed. 
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HORTOX  vs.  SLEDGE. 

[BILL  IN  EQUITY    FOR    PARTITION    OP    LANDS  BETWEEN  TENANTS  IN  COMMON  AND 
ACCOUNT  t)F  RENTS   AND   PROFITS.} 

1.  When  trial  at  law  is  necessary. — In  a  suit  for  partition  of  land,  where  the 
complainant's  title  presents  a  pure  question  of  law  as  to  the  construction 
of  an  uncontroverted  deed,  the  denial  of  his  title  in  the  answer  is  not  a 
sufficient  reason  for  requiring  the  title  to  be  established  at  law  ;  but  wh»re 
the  answer  denies  a  material  fact,  on  which  the  complainant's  title  depends, 
the  defendant  is  entitled  to  a  jury  trial. 

2.  Practice  in  ordering  issue  at  law. — When  a  trial  at  law  is  necessary  before  a 
decree  for  partition  can  be  rendered,  the  proper  practice  is,  not  to  dismiss 
the  bill,  but  to  stay  proceedings  until  a  trial  at  law  can  be  had  ;  and  in 
ordering  a  trial  at  law,  the  defendant  may  be  required  to  admit  an  actual 
ouster. 

3.  M'dtifariousness. — A  bill  for  partition  and  account  of  rents   and  profits, 
which  unites  as  a  defendant  with  the  tenant  in  common,  who  has  had  pos- 
session of  only  a  portion  of  the  land,  a  trustee  who  held  possession  of  the 
entire  tract  until  the  delivery  of  a  portion  to  his  co-defendant,  is  not 
multifarious,  since  the  accounts  against  the  two  are  so  connected  that  one 
cannot  be  taken  without  the  other. 

4.  Remainders  and  conditional  limitations. — At  common  law,  a  remainder  could  not 
be  limited  upon  a  contingency  which  would  abridge  or  defeat  the  particular 
estate,  and  a  fee  could  not  be  mounted  on  a  fee  ;  but  under  the  statute  of 
uses,  a  conditional  limitation  may  be  created  by  deed,  and  a  fee  may  be 
limited  on  a  fee  determinable  on  condition. 

5.  English  statute  of  uses,  how  far  in  force  in  this  State. — The  English  statute  of  uses, 
27th  Henry  VIII,  which  was  enacted  before  the  emigration  of  our  ancestors 
to  this  country,  not  being  inconsistent  with  our  institutions  and  govern- 
ment, constitutes  a  part  of  the  common  law  of  Alabama,  except  so  far  as 
repealed  or  modified  by  the  act  of  1812. 

«6.  Construction  and  consideration  of  conveyances  under  statute  of  uses. — A  deed,  which 
purports  to  have  been  made  in  consideration  of  the  grantor's  natural  love 
and  affection  for  the  grantees,  who  are  his  great  grand-children,  and  of  $5 
in  hand  paid  ;  and  which  uses  the  words,  "  give,  grant,  bargain,  sell,  alien, 
enfeoff,  and  convey," — will  be  held  a  conveyance  under  the  statute  of  uses, 
if  it  cannot  otherwise  be  upheld  ;  if,  on  account  of  its  consideration,  it 
cannot  operate  as  a  deed  of  bargain  and  sale,  it  will  be  deemed  some  other 
one  of  the  conveyances  under  the  statute  ;  and  it  may  be  maintained  as  a 
covenant  to  stand  seized. 

7.  Deed  construed,  and  limitation  held  valid. — A  deed,  conveying  a  tract  of  land 
to  George  and  Thomas,  to  be  equally  divided  between  them,  contained 
these  words  ;  "  It  is  moreover  expressly  understood,  aud  this  conveyance 
is  upon  this  condition,  that  if  the  said  Thomas  should  die  before  attaining 
the  age  of  21  years,  leaving  no  brother  or  sister,  then  the  whole  of  said 


JUNE   TERM,  1856. 479 

Horton  r.  Sledge. 

tract  of  land  shall  belong  exclusively  to  said  George  ;  but  if  tbe  said 
Thomas  should  die  before  attaining  the  age  of  21  years,  leaving  brothers 
and  sisters,  then  the  half  of  said  tract  of  land  hereby  conveyed  to  him 
shall  go  to  his  said  brothers  and  sisters."  Thomas  having  died  before 
attaining  the  age  of  21  years,  leaving  an  only  sister  and  no  brothers, — held, 
that  the  sister  took  one  half  of  the  land. 

8.  Misjoinder  of  defendants. — When  parties  who  have  no  interest  whatever  in 
the  suit  are  improperly  joined  as  defendants,  the  .other  defendants  cannot 
take  advantage  of  the  misjoinder. 

9.  Compensation  for  improvements. — In  a  suit  for  partition  of  lands  between  two 
tenants  in  common,  and  an  account  of  rents  and  profits,  a  trustee  can  only 
have  compensation  for  valuable  and  permanent  improvements  made  by 
him,  under  a  bona-fide  claim  of  title,  before  he  was  apprised  that  his  title 
was  disputed ;  nor  can  the  compensation,  in  any  event,  exceed  the  rents  and 
profits  charged  against  him. 

10.  Election  and  subrogation.— A  trustee,  who  held  possession  of  a  tract  of  land 
of  which  one  half  belonged  to  an  infant,  purchased  her  interest  of  her  father, 
who  afterwards  conveyed  a  negro  to  her  in  payment  of  the  purchase  money  ; 
but  the  contract  of  sale  was  subsequently  rescinded,  and  the  trustee  received 
from  the  father,  in  lieu  of  the  repayment  of  the  purchase  money,  a  stock  of 
goods,  and  an  indemnity  against  liability  for  rents.     The  infant  having  filed 
a  bill  against  her  tenant  in  common  and  the  trustee,  for  a  partition  of  the 
land  and  an  account  of  the  rents  and  profits-,  the  frustee  filed  a  cross-bill, 
alleging,  in  addition  to  these  facts,  the  insolvency  of  the  father  ;  and  asking 
that  the  complainant  might  be  compelled  to  elect  whether  she  would  hyld 
the  negro,  or  proceed  for  the  rents,  and  that  he  might  be  subrogated  to  her 
rights  in  the  negro  if  she  elected   to  proceed  for  the  rents.    Held,  that  he 
was  not  entitled  to  the  relief  sought. 

APPEAL  from  the  Chancery  Court  of  Madison. 
Heard  before  the  Hon.  A.  J.  WALKER. 

THE  original  bill  in  this  case  was  filed  by  Apples  Sledge, 
an  infant  suing  by  her  next  friend,  against  George  Horton, 
George  H.  Horton,  Washington  Sledge,  and  Sally  Sledge  ; 
seeking  a  partition  of  a  tract  of  land  between  complainant 
and  said  George  H.  Horton,  and  an  account  of  rents  and 
profits  received  by  said  George  H.  Horton  and  George  Hor- 
ton. The  deed  under  which  the  complainant  derived  title  to 
the  land,  was  executed  in  this  State,  on  the  2d  February, 
1835,  by  one  William  Lanierf  who  was  the  great  grand-father 
both  of  said  Apples  Sledge  and  said  George  H.  Horton  ;  the 
material  portion  of  which  is  as  follows  : 

"  This  indenture,  made  this  2d  day  cf  February,  1835,  be- 
tween William  Lanier,  of  the  county  of  Madison  and  State 
of  Alabama,  of  the  one  part,  and  George  H.  Horton,  infant 
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son  of  George  Horton  and  Mary  his  wife,  of  the  county  and 
State  aforesaid,  and  Thomas  A.  Sledge,  infant  son  of  Joel  M. 
Sledge  and  his   wife  Ann,  of  the  county  of  Fayette  in  the 
State  of  Tennessee,  of  the  other  part, — witnesseth,  that  the 
said  William  Lanier,  for  and  in  consideration  of  the  natural 
love  and  affection  which  he  has  and  bears  towards  the  said 
infant  children,  who  are  his  great  grand-children,  as  well  as 
for  the  further  consideration  of  the  sum  of  $5  to  him  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledged,  has  this 
day  given,  granted,  bargained,  sold,  aliened,  enfeoffed  and 
conveyed,  and  by  these  presents  does  give,  grant,  bargain, 
sell,  alien,  enfeoff  and  convey,  to  the  said  George  H.  Horton 
and  Thomas  A.  Sledge,  infant  children  as  aforesaid,  all  that 
certain  tract  or  parcel  of  land,"  &c. ;  "  to  be  equally  divided 
between  them.     And  it  is  moreover  expressly  understood, 
and  this  conveyance  [is]  upon  this  condition,  that  if  the  said 
Thomas   A.    Sledge  should  die  before  attaining  the  age  of 
twenty-one  years,  leaving  no  brother  or  sister,  then  that  the 
whole  of  said  tract  or  parcel  of  land  hereby  conveyed  shall 
belong  exclusively  to  the  said  George  H.  Horton  ;  but  if  the 
said  Thomas  A.  Sledge  should  die  before  attaining  the  age 
of  twenty-one  years,  leaving  brothers  and  sisters,  children 
of  his  said  mother,  then  the  half  of  said  tract  or  parcel  of 
land  hereby  conveyed  to  him  shall  go  to  his  said  brothers  and 
sisters  ;  and  if  the  said  George  H.  Horton  should  die  before 
attaining  the  age  of  twenty-one  years,  then  that  his  share  of 
said  land  shall  go  to  his  surviving  brothers  and  sisters,  chil- 
dren of  his  said  mother.     And  it  is  further  expressly  under- 
stood, that  the  share  of  said  tract  or  parcel  of  land  hereby 
conveyed  to  said  Thomas  A.  Sledge  shall  not  be,  nor  shall 
any  part  thereof,  at  any  time  under  the  control  of  said  Joel 
M.  Sledge,  the  father  of  the  said  Thomas  A.  Sledge  ;  but  that 
the  whole  of  said  tract  or  parcel  of  land  shall  be  under  the 
care  and  control  of  the  said  George  Horton,  the  father  of 
the  said  George  H.  Horton,  who  is  hereby  entrusted  with  the 
husbandry  and  managing  of  the  same,  and  taking  care  of  the 
proceeds  thereof,  until  the  said  Thomas  A.  Sledge  becomes 
twenty-one  years   of  age  ;  and  should   the  said  Thomas  A. 
Sledge  die  prior  to  that  event,  then  the  avails,  proceeds,  <fec., 
of  said  land,  shall  go  with  the  land  ;  it  being  the  intention 
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of  the  said  William  Lanier  to  convey  and  dispose  of  the  said 
tract  or  parcel  of  land  according  to  the  wish  and  desire  of 
the  late  Mrs.  Elizabeth  Frazier,  the  daughter  of  the  said 
William  Lanier  and  grand-mother  of  said  Thomas  A.  Sledge 
and  George  H.  Horton,  as  expressed  in  her  last  will  and 
testament,"  &c.  "  To  have  and  to  hold  the  aforesaid  tract 
or  parcel  of  land,  with  the  tenements  and  appurtenances 
thereunto  belonging  or  in  any  wise  appertaining,  with  the 
limitations  and  conditions  aforesaid,  unto  the  said  Thomas 
A.  Sledge  and  George  H.  Horton,  their  heirs  and  assigns 
forever,"  &c. 

The  bill  alleged,  that  said  Thomas  A.  Sledge  died  in  1835, 
before  attaining  the  age  of  twenty-one  years,  and  leaving  no 
surviving  brother  or  sister  except  complainant ;  that  his 
mother  afterwards  gave  birth  to  said  Washington  and  Sally 
Sledge,  who  claim  an  interest  in  his  moiety  of  said  land  ; 
that  George  Horton  took  possession  of  the  land  under  and 
by  virtue  of  said  deed,  and  cleared  and  cultivated  it,  until 
the  death  of  said  Thomas,  for  the  joint  benefitof  said  Thomas 
and  said  George  H.  Horton  ;  that  said  Horton,  after  the 
death  of  said  Thomas,  recognized  complainant's  title  to  a 
moiety  of  the  land,  and  so  held  and  cultivated  it  until  1842, 
when  he  made  a  pretended  purchase  of  her  interest  from  her 
father,  said  Joel  M.  Sledge,  and  since  that  time  has  claimed 
it  as  his  own  ;  that  said  George  H.  Horton  attained  his  ma- 
jority in  1852,  and  his  father  then  delivered  to  him  a  portion 
of  the  land,  which  said  George  H.  has  since  that  time  culti- 
vated for  himself. 

The  defendants.  George  Horton  and  George  H.  Horton, 
answered  separately,  but  their  answers  are  substantially  the 
same.  They  admit  the  execution  of  the  deed  by  William 
Lanier,  and  George  Horton's  possession  of  the  land  under  it; 
but  deny  that  complainant  was  born  before  the  death  of 
Thomas  A.  Sledge,  or  that  she  takes  anything  under  the 
deed.  They  demur  to  the  bill,  1st,  for  want  of  equity  ;  2dly, 
for  multifariousness ;  and,  3dly,  on  account  of  the  misjoinder 
of  Washington  and  Sally  Sledge.  George  Horton  further 
answers,  that,  during  the  life  of  said  Thomas  A.  Sledge,  he 
purchased  from  his  father,  at  the  price  of  $1200,  the  interest 
of  said  Thomas  in  said  lands,  and  supposed  that  his  purchase 
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gave  him  a  title  to  a  half  interest  in  the  lands,  and  under  this 
supposition  has  erected  permanent  and  valuable  improvements 
on  the  lands  ;  that  said  Joel  M.  Sledge  afterwards  conveyed 
a  negro  by  deed  to  complainant,  in  payment  and  satisfaction 
of  the  money  received  by  him  on  this  sale,  but  stipulated  in 
the  deed  that  he  should  retain  the  negro  until  complainant 
reached  the  age  of  eighteen  years ;  that  subsequent  to  this, 
discovering  that  said  Joel  M.  Sledge  had  no  right  to  sell  any 
interest  in  said  lands,  respondent  insisted  on  rescinding  said 
contract,  and  finally  succeeded  in  obtaining  from  said  Sledge, 
in  lieu  of  the  purchase  money,  some  property  and  an  indem- 
nity against  liability  for  the  rent  of  the  land ;  that  said  Sledge 
has  become  insolvent,  and  complainant  still  has  possession  of 
the  negro  conveyed  by  him  to  her  ;  and  that  respondent 
now  holds  possession  of  said  lands  for  the  parties  who  may 
be  interested  therein. 

A  cross-bill  was  also  filed  by  George  Horton,  alleging 
these  facts,  and  asking  that  complainant  might  be  required 
to  elect,  whether  she  would  retain  the  negro,  or  proceed  for 
the  rents  and  profits  of  the  lands  ;  and,  in  the  event  she 
should  elect  to  take  the  rents  and  profits,  that  he  might  be 
substituted  to  her  rights  in  the  negro. 

On  the  final  hearing,  on  bill,  cross-bill,  answers,  and  proof, 
the  chancellor  held,  that  the  limitation  over  to  the  brothers 
and  sisters  of  Thomas  A.  Sledge  was  void,  but  that  complain- 
ant took  an  undivided  moiety  of  the  land  as  heir  of  said 
Thomas ;  that  George  Horton  was  not  entitled  to  any  com- 
pensation for  improvements  made  on  the  lands,  but  was  enti- 
tled to  be  subrogated  to  complainant's  rights  in  the  negro 
conveyed  to  her  by  her  father  ;  that  the  bill  contained  equity, 
and  was  not  multifarious  ;  and  that  the  misjoinder  of  Wash- 
ington and  Sally  Sledge  was  an  objection  of  which  the  other 
defendants  could  not  take  advantage. 

The  decree  in  the  original  cause  is  now  assigned  as  error 
by  George  Horton  and  George  H.  Horton,  and  the  decree 
on  the  cross-bill  by  the  original  complainant. 

ROBINSON  &  JONES,  for  the  appellants.— 1.  Thomas  A. 
Sledge  took  a  fee  in  the  land.— Clay's  Digest,  156,  §  33.  But 
it  was  a  base  and  determinable  fee  ;  subject  to  be,  as  it  was 
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in  fact,  defeated  by  his  death  before  he  reached  the  age  of 
twenty-one.  Upon  his  death,  complainant  could  not  take  as 
remainder-man,  because  a  fee  cannot  be  mounted  on  a  fee  by 
deed. — Fearne  on  Remainders,  top  pp.  11,  12,  371,  notes ; 
1  Co.  Lit.  394-5,  (504-6).  She  could  not  take  as  heir  of 
Thomas,  because  this  would  convert  the  limitation  into  a 
condition.  If  it  be  held  a  condition,  it  belongs  to  that  class 
which,  ipso  facto,  and  without  entry,  determine  the  estate  to 
which  they  are  attached. — 2  Co.  Lit.  201. a.  The  intention 
of  the  grantor,  which  must  prevail,  was,  that  the  estate  of 
Thomas  should  cease  if  he  died  under  twenty-one,  and  that 
the  land  should  then  go  to  another  ;  but  as  a  purchaser,  and 
not  as  heir  to  Thomas.  This  limitation  over,  though  inoper- 
ative to  carry  the  land,  is  still  so  far  operative  as  to  show 
the  grantor's  intention  ;  which,  if  not  contrary  to  law,  the 
court  will  consider  and  effectuate. 

But  it  is  a  limitation,  and  not  a  condition.  It  is  an  essen- 
tial part  of  every  condition,  that  a  right  of  entry  for  its  breach 
should  abide  in  the  grantor. — 4  Kent's  Com.  127.  This  deed 
reserves  no  such  right,  either  expressly  or  by  implication ; 
but,  on  the  contrary,  it  is  expressly  renounced.  If  land  be 
given  to  A  until  B  returns  from  Rome,  and  after  his  return 
to  C  in  fee,  C  would  take  on  B's  return. — Fearne  on  Remain- 
ders, 13.  This  would  be  a  limitation,  because  the  grantor 
divested  himself  of  his  right  of  entry,  and  gave  it  to  another  ; 
but  this  right  could  not  be  reserved  for  a  stranger,  and  there- 
fore the  happening  of  the  event  destroys  A's  estate,  and  the 
land  vests  in  C,  without  any  act  to  be  done  by  any  one. 
Again,  when  an  estate  is  so  confined  and  limited  by  the  words 
of  its  creation,  that  it  can  continue  no  longer  than  the  hap- 
pening of  a  certain  event,  this  is  a  limitation,  and  not  a  con- 
dition ;  and  when  the  event  happens,  the  estate  is  thereby 
destroyed. — 1  Bla.  Com.  155-6.  Again,  words  which,  stand- 
ing alone,  would  make  a  condition,  shall,  when  coupled  with 
words  of  limitation,  make  a  limitation,  and  not  a  condition. 
1  Bla.  Com.  156  ;  4  Kent's  Com.  126-8,  note  a.  If  com- 
plainant can  take  as  heir,  any  other  person  sustaining  that 
relation  could  also  take  :  and  if  TJiomas  had  left  no  brother 
or  sister  living  at  his  death,  his  father  would  have  taken  ; 
thus  violating  the  clearly  expressed  intention  of  the  grantor. 
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If  the  land  escheated,  as  the  chancellor  seemed  to  think, 
complainant  could  not  take  it  as  heir,  because  the  title  vested 
in  the  State  the  instant  Thomas  died. — Clay's  Digest,  189, 
§  1 ;  4  Kent's  Com.  424  ;  18  Ala.  574.  But  the  question  of 
escheat  does  not  arise  in  the  case  ;  for  that  question  can  only 
arise,  when  the  owner  dies,  leaving  no  inheritable  blood,  or 
when  his  heirs  are  aliens. — 4  Kent,  424.  The  deed  vested  in 
Thomas  a  fee  of  uncertain  duration.  The  event,  upon  which 
it  was  to  determine,  might  possibly  happen  ;  and  this  uncer- 
tainty left  in  the  grantor  a  quasi  reversion,  a  possibility  of 
interest,  which  he  could  not  limit  over.  This  possibility  of 
interest  was  changed  into  a  certainty  by  the  death  of  Thomas, 
and  that  change  created  a  perfect  reversion.— 4  Kent,  lecture 
54,  pp.  9-11,  note  a. 

It  is  clear,  therefore,  that  the  grantor  intended  the  land 
should  not  have  a  descendible  quality,  unless  Thomas  attained 
his  majority  ;  that  if  he  died  under  that  age,  no  one  should 
succeed  as  his  heir  to  the  estate.  The  succession  being  bro- 
ken, the  land  cannot  go  to  complainant  as  heir,  nor  does  the 
State  take  it  by  escheat  j  but  it  goes  back  to  the  grantor,  by 
his  quasi  reversion. 

All  the  allegations  of  the  bill  show  that  the  complainant 
claims  as  remainder-man,  by  virtue  of  the  limitation  in  the 
deed  ;  and  she  cannot  be  allowed  to  recover  by  proving  that 
she  is  heir-atlaw  of  Thomas. — McKinley  v.  Irvine,  13  Ala. 
693  ;  Crabb  v.  Thomas,  25  Ala.  216. 

2.  The  bill  is  multifarious,  because  it  blends  the  claim 
against  George  Horton  for  rent  for  the  whole  time,  with  that 
against  George  H.  Horton  for  a  part. — Mclntosh  v.  Alexan- 
der, 16  Ala.  87. 

3.  If  George  Horton  is  liable  for  rents,  he  is  entitled  to 
compensation  for  improvements  and  repairs. — Jones  v.  Ward, 
10  Yerger,  169  ;  McKinley  v.  Holliday,  10  Yerger,  477-80. 
If  he  had  rented  the  land  to  others,  he  would  have  been  com- 
pelled to  make  the  compensation  to  such  tenants  ;  and  the 
fact  that  he  cultivated  the  land  himself,  cannot  change  the 
principle. 

4.  The  answers  of  both  defendants  deny  the  complainant's 
title,  and  George  H.  Horton  sets  up  title  in  himself.     Under 
this  state  of  facts,  it  was  error  to  decree  partition.     Questions 
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of  title  cannot  be  tried  in  a  bill  for  partition. — Wilkin  v. 
Wilkin,  1  Johns.  Ch.  117  ;  Phelps  v.  Greene,  3  ib.  302  ; 
Coxe  v.  Smith,  4  ib.  275  ;  Bruton  v.  Rutland,  3  Humph.  435  ; 
Nicely  v.  Boyles,  4  ib.  177  ;  4  Hayw.  295.  When  the  estate 
is  legal,  and  the  question  of  construction  a  legal  one,  a  bill 
for  partition  will  not  lie. — Maxwell  v.  Maxwell,  8  Iredell's 
Eq.  R.  25.  When  the  possession  is  adverse,  such  a  bill  will 
not  lie. — Hosford  v.  Mervin,  5  Barbour,  51  ;  Burhans  v. 
Burhans,  2  Barbour  s  Ch.  398.  The  bill  ought  to  have  been 
dismissed,  or,  at  least,  the  proceedings  ought  to  have  been 
stayed  until  the  right  was  established  at  law.  The  better 
practice  is  to  dismiss  the  bill,  since  a  right  must  be  perfect  at 
the  filing  of  the  bill,  and  cannot  be  aided  by  subsequent  events. 
Brinkerhoof  v.  Brown,  4  Johns.  Ch.  671. 

5.  The  decree  on  the  cross-bill  is  correct.  As  the  com- 
plainant elected  to  take  the  land  and  rents  instead  of  the 
negro  given  by  her  father  in  lieu  of  the  money  received  for 
the  lands,  she  cannot  hold  the  negro  ;  and  it  would  therefore 
be  unjust  to  let  the  slave  go  into  the  hands  of  her  father,  who 
is  shown  to  be  insolvent,  and  compel  the  defendants  to  sue 
him  on  his  undertaking.  Chancery  will  substitute  them  to 
all  her  rights,  and  prevent  the  slave  from  going  into  the  hands 
of  her  father.— 1  Story's  Equity,  588,  §  633  ;  2  H.  &  J.  455. 

ROBERT  C.  BRICKELL,  contra. — 1.  In  determining  the 
construction  of  the  deed,  it  is  material  to  bear  in  mind,  that 
it  must  be  considered  that  species  of  conveyance  by  which, 
consistently  with  the  rules  of  law,  the  grantor's  intention 
may  be  effected.— 6  Mass.  24  ;  15  Pick.  23  ;  3  Porter,  91  ; 
2  Hill,  659  ;  2  Smith's  Leading  Cases,  388.  The  deed 
contains  the  elements  of  a  bargain  and  sale,  and  of  a  cove- 
nant to  stand  seized  ;  to-wit,  a  pecuniary  consideration,  and 
the  consideration  of  natural  love  and  affection.  The  pecu- 
niary consideration  will  support  a  bargain  and  sale,  while 
the  consideration  of  blood,  appearing  on  the  face  of  the  deed, 
will  support  a  covenant  to  stand  seized. — 2  Lomax's  Digest, 
191,  195.  The  operative  words  of  the  deed,  "  give,  grant, 
bargain,  sell,"  &c.,  will  create  a  covenant  to  stand  seized. — 
2  Lomax,  193-4;  2  Greenleaf's  Cruise,  book  4,  p.  149; 
2  Hilliard  on  Real  Property,  313.  A  bargain  and  sale,  and 
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a  covenant  to  stand  seized,  both  before  and  since  the  statute 
of  uses,  have  been  regarded  as  mere  declarations  of  uses.— 

1  Sanders  on  Uses  and  Trusts,  152-7.     The  deed  of  bargain 
and   sale,   and   a   covenant   to    stand    seized    to   uses,   are 
conveyances  originating  under  the  statute  of  uses,  and  belong 
to  that  class  of  conveyances  which  only  transfer  the  use,  and 
which   operate    without   any   transmutation   of  possession. 
They   are  said   to   operate   without  any   transmutation  of 
possession,  because  the  legal  seizin  and  possession  are  effect- 
ed, not  by  the  conveyance  itself,  nor  by  any  formality  or 
ceremony   attending  it,   but  by   operation   of  the  statute. 
Before  the  statute,  they  only  raised  a  use,  which  a  court  of 
equity  would  charge  on  the  land  ;  since  the  statute,  they  raise 
a  use,  which  the  statute  executes  by  annexing  the  possession. 

2  Billiard  on  Real  Property,  308  ;  2  Greenl.  Cruise,  130, 
149  ;  3  Pick.  528  ;  14  Mass.  492  ;  1  Johns.  Cases,  94.     The 
uses  are  served,  in  the  two  conveyances,  out  of  the  seizin  of 
the  bargainer  and   covenantor,  as  they   severally   arise. — 
2  Greenl.  Cruise,  156  ;  2   Hilliard,   318.     Springing  uses, 
which  are  limited  to  arise  in  futuro,  without  any  preceding 
estate  to  support  them,  arise  out  of  the  seizin  of  the  bargainer 
or  covenantor  when  created  by  these  conveyances ;  and  so  of 
shifting,  or  secondary  uses,  which  are  so  limited  as  to  change 
by  matter  ex  post  facto. — 2  Greenl.  Cruise,  293.     In  case  of  a 
use,  though  the  person  to  whom  it  is  limited  be  not  in  esse 
when  it  is  created,  yet  if  he  come  in  esse  before  or  at  the 
period  at  which  it  is  to  arise  and  operate,  the  use  will  be 
executed  by  the  statute. — 2  Greenl.   Cruise,  286  ;  1  Lomax, 
579-80. 

2.  The  statute  of  uses  was  enacted  in  the  27th  year  of  the 
reign  of  Henry  VIII,  (1547,)  and  is  in  force  here. — Carter 
v.  Balfour,  19  Ala.  829. 

3.  In  conveyances    deriving    their   operation    from    this 
statute,  a  child  unborn  may  be  the  first  cestui  que  use  ',  a 
freehold  estate  may  be  made  to  commence  in  futuro  ;  a  fee 
may  be  limited  on  a  fee ;  and  an  estate  may  be  limited  in 
derogation,  or  abridgment,  of  a  preceding  estate,  so  as  to 
defeat  the  same. — 2  Greenleaf's  Cruise,  136. 

4.  The  appellants'   counsel,  assuming  this  deed  to  be  a 
common-law  conveyance,  argue,  that  Thomas  A.  Sledge  took 
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a  fee  simple,  detcrminable  on  his  death  before  attaining  the 
age  of  twenty-one  years  ;  that  the  limitation  over  to  his 
brothers  and  sisters  is  to  take  effect  on  the  happening  of  that 
event,  and  therefore  falls  within  the  common-law  principle, 
that  a  fee  cannot  be  limited  on  a  fee.  Conceding  this 
construction  of  the  deed  without  stopping  to  inquire  into  its 
correctness,  the  application  of  the  principle  to  conveyances 
of  this  character  is  denied.  The  principle  invoked  was  never 
applied  to  any  other  than  common-law  conveyances  :  convey- 
ances deriving  their  operation  from  the  statute  of  uses,  and 
devises,  never  were  subjected  to  its  influence. — 1  Fearne  on 
Remainders,  371  ;  1  Tucker's  Blackstone,  88  ;  4  Kent,  132  ; 
1  Lomax,  34  ;  1  Co.  Litt.  395,  note  w  :  1  Sanders  on 
Use?,  113. 

The  reason  of  the  rule  renders  it  inapplicable  to  any  other 
than  a  common-law  assurance.  Livery  of  seizin  was  necessary 
to  the  creation  of  a  fee  at  common  law  ;  therefore,  if  a 
qualification  was  annexed  to  a  fee,  which,  on  a  certain 
contingency,  would  determine  it  before  the  period  at  which 
it  would  have  expired  without  such  qualification,  and  a  fee 
was  limited  to  another  on  the  happening  of  such  contingency, 
this  last  limitation  was  invalid  for  the  want  of  livery  of 
seizin.  If  the  first  fee  was  made  to  depend  on  a  condition, 
and  the  subsequent  fee  was  made  to  take  effect  on  the  breach 
of  the  condition,  the  last  limitation  would  be  a  nullity,  because 
the  benefit  of  a  condition  can  only  be  reserved  to  the  grantor 
or  his  heirs;  and  a  condition  broken  does  not,  ipso  facto, 
avoid  an  estate,  but  only  renders  it  voidable  at  the  election 
of  the  grantor  or  his  heirs.  This  elertion  can  only  be 
manifested  by  an  entry  for  a  breach  of  the  condition.  If 
there  is  an  entry,  the  livery  made  at  the  creation  of  the  first 
fee  is  thereby  annulled,  and  the  grantor  or  his  heir  is  in  as  of 
his  original  estate — as  if  the  first  fee  had  never  been  created. 
The  first  fee  being  thus  destroyed,  that  which  was  dependent 
on  it  must  necessarily  share  the  same  fate. — 1  Tucker's 
Blackstone,  88  ;  1  Lomax',  333,  359,  365  ;  4  Kent,  131,  212  ; 
1  Smith's  Leading  Cases,  98.  Again,  when  a  fee  was  created, 
though  base  or  qualified,  it  so  completely  comprehended  the 
entire  interest  of  the  grantor,  that  there  remained  nothing  in 
him  to  limit  over.  That  which  remained  in  him,  if  the  fee 
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was  qualified,  was  a  mere  possibility  of  reverter  ;  which  was 
not  property,  but  mere  matter  of  jurisdiction.  If  it  was  an 
estate  on  condition,  the  only  interest  remaining  in  him  was 
a  right  to  enter  for  a  breach  of  the  condition,  the  transfer  or 
alienation  of  which  would  have  offended  the  common-law 
principle  forbidding  the  alienation  of  that  which  lieth  in 
entry  or  re-entry. 

These  are  the  reasons  given  for  the  principle,  that  a  fee 
cannot  be  limited  on  a  fee  ;  and  a  statement  of  them  shows 
their  applicability  solely  and  exclusively  to  common-law 
conveyances.  The  principle  is  inapplicable  to  conveyances 
deriving  their  operation  from  the  statute  of  uses,  or  from  the 
statutes  of  the  several  States,  and  to  devises,  because  such 
conveyances  create  estates  by  mere  declaration  or  limitation, 
and  consequently  may  destroy  them  by  declaration  or  limita- 
tion.— 1  Greenl.  Cruise,  296.  This  deed  is  to  be  considered 
that  species  of  conveyances  (of  which  it  has  the  essentials) 
which  may  be  necessary  to  render  all  its  limitations  and 
provisions  valid  and  operative.  It  cannot  be  considered  a 
feoffment,  for  that  species  of  conveyance  never  was  in  use 
here  :  all  our  conveyances  derive  their  operation  either  from 
the  English  statute  of  uses,  or  from  our  act  of  1812,  (Clay's 
Digest,  156,  §  35,)  which  only  dispenses  with  livery  of  seizin 
in  case  of  a  deed  of  bargain  and  sale,  lease  and  release,  and 
covenant  to  stand  seized  to  use.  Livery  of  seizin  never 
accompanied  either  of  these  conveyances,  and  has  long  since 
grown  obsolete.  This  deed,  then,  must  be  regarded  as 
operative  either  under  the  act  of  1812,  or  under  the  English 
statute  of  uses.  If  it  is  not  so  regarded,  it  would  be  a 
nullity,  not  only  so  far  as  the  limitation  under  consideration 
is  concerned,  but  as  a  legal  conveyance,  for  want  of  livery  of 
seizin.  All  that  is  necessary,  under  either  statute,  to  create 
an  estate  in  lands,  is  a  writing  founded  on  sufficient  consid- 
eration ;  and  any  limitation,  which  does  not  offend  the 
perpetuity  rule,  may  be  introduced,  and  will  be  sustained. 
This  is  the  natural  and  legal  consequence  of  permitting  an 
estate  in  lands  to  be  created  by  writing,  without  any  other 
formality  or  ceremony.  A  limitation,  of  the  character  of 
that  under  which  the  complainant  deduces  title,  would  be 
void  in  a  common-law  conveyance ;  because  the  estate  of 
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Thomas  A.  Sledge  could  only  be  created  by  livery  of  seizin, 
and  hence  could  only  be  avoided  by  some  act  equally 
notorious, — of  equally  dignity  with  that  by  which  it  wafc 
created.  Entry  was  the  only  act,  which  the  law  deemed 
equally  notorious,  and  of  equal  dignity  with  livery  of  seizin: 
and  the  consequence  of  entry  was,  the  abrogation  of  the 
estate,  with  all  its  dependencies.  A  writing,  however,  before 
the  statute  of  uses,  raised  a  use  which  a  court  of  equity 
would  enforce  ;  and  the  operation  of  the  statute  is  to  clothe 
that  use  with  the  legal  seizin,  thus  converting  into  a  legal 
estate  that  which  was  a  mere  equity.  The  use,  being  created 
by  writing  merely  declaring  it,  could  be  avoided  by  writing 
declaring  that  it  should  be  void  ;  or  it  could  be  made  to 
spring  up,  to  shift  from  one  person  to  another,  on  the  hap- 
pening of  a  future  event.  The  reason,  as  given  by  Lord 
Lord  Bacon,  is  this  :— "  Things  may  be  avoided  and  deter- 
mined by  the  ceremonies  and  acts  like  unto  those  by  which 
they  are  created  and  raised  :  that  which  passeth  by  livery, 
ought  to  be  avoided  by  entry  ;  that  which  passeth  by  grant, 
by  claim  ;  that  which  passeth  by  way  of  charge,  determineth 
by  way  of  discharge  ;  and  so  a  use,  which  is  raised  but  by 
declaration  or  limitation,  may  cease  by  words  of  declaration 
or  limitation." — 1  Greenleaf 's  Cruise,  296,  340. 

5.  The  limitation,  under  which  the  complainant  deduces 
title,  is  a  shifting  use.— 1  Sanders  on  Uses,  113  ;  1  Lomax, 
34,  579  ;  1  Greenleaf 's  Cruise,  293  ;  2  ib.  136  ;  4  Kent,  309; 
1  Tucker's  Blackstone,  139,  251. 

6.  The  rule  is  admitted,  that  a  court  of  equity  will  not 
decree  partition  on  a  disputed  legal  title,  until  the  question 
of  title  has  been  tried  at  law.    But,  to  bring  a  case  within 
the  operation  of  this  rule,  something  more  is  necessary  than 
a  denial  in  the  answer  of  the  complainant's  title.     There 
must  be  an  adverse  title  set  up,  before  or  at  the  time  the  bill 
for  partition  was  filed  ;  or  an  adverse  possession  existing  at 
that  time  ;  or  suspicious  circumstances  connected  with  the 
complainant's  title. — 1  Story's  Equity,  §§  653,  749  ;  Baring 
v.  Nash,  1  Vesey  &  B.  556;  Parker  v.  Gerard,  Ambler,  236; 
Wisely  v.  Findlay,  3  Rand.  361,  398  ;  Straughan  v.  Wright, 
4  Rand.  493,  and  authorities  cited  by  appellants'  counsel.    A 
court  of  equity   will  not  interfere  in   the  specified  ca:  es, 
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because  a  bill  for  partition  is  not  a  bill  to  settle  conflicting 
rights,  but  to  divide  that  which  is  held  jointly  or  in  common. 
If  a  joint  tenant,  or  a  tenant  in  common,  merely  deny  the 
title  of  hrs  co-tenant,  this  would  not  amount  to  an  ouster,  on 
which  the  co-tenant  could  maintain  ejectment. — 5  Burr.  2604; 
3  Serg.  &  Rawle,  385  ;  5  Whoaton,  124  ;  5  Mass.  351  ; 

1  Stewart,  512.    Jn  this  case,  the  title  of  the  complainant  is 
clear,  and  arises  under  the  same  conveyance  that  creates  the 
title  of  George  H.  Horton;  and  she  could  not  have  maintained 
ejectment  against  her  co-tenant,  to  test  the  validity  of  her 
title.     It  is  one  of  those  cases  in  which  partition  under  the 
decree  of  a  court  of  chancery  is  a  matter  of  right.     If  a 
mere  denial  of  the  complainant's  title  be  held  sufficient  to 
stay  the  proceedings,  and  to  turn  the  complainant  round  to 
a  suit  at  law,  (which,  under  the  facts  in  this  case,  she  could 
not  have  maintained  when  the  bill  was  filed,)  it  will  be  in  the 
power  of  every  obstinate  and  litigious  defendant  to  multiply 
suits  and  protract  litigation  at  pleasure, 

7.  The  objection  of  multifariousness  is  not  well  taken. — 

2  Ala.  608  ; '2  Howard's  (U.  S.)  R.  641. 

8.  George  Horton  should  not  be  compensated  for  improve- 
ments made  by  him  on  the  lands  of  which  partition  is  sought. 
His  answer  shows,  and  the  evidence  establishes,  that  he  took 
possession  of  the  land,  not  only  with  notice  of  the  complain- 
ant's title,  but  in  subordination  thereto.     It  is  not  shown  that 
his  improvements  have  enhanced  the  value  of  the  rents  and 
profits.     His  improvements  were  made  for  his  own  conveni- 
ence, after  his  pretended  purchase  of  complainant's  interest 
from  her  father,  in  violation  of  the  trust  conferred  on  him  by 
the  deed.     The  authorities  cited  by  his  counsel,  so  far  from 
sustaining  his  claim,  fully  sustain  the  decree  of  the  chancellor. 
10  Yerger,  477  ;  2  Rich.  Eq.  317  ;  5  t&.  291. 

ROBINSON  &  JONES,  in  reply.— Before  the  statute  of  27th 
Henry  VIH,  a  use  was  created  by  the  owner  of  land  con- 
veying it  by  feoffment  with  livery  of  seizin,  with  a  secret 
agreement  that  the  feoffee  should  hold  it  for  the  use  of  the 
grantor,  or  of  a  third  person. — 2  Co.  Litt.  570,  note  (a). 
Since  that  statute,  uses  may  be  created,  1st,  by  bargain  and 
sale ;  2d,  by  a  covenant  to  stand  seized  to  uses  ;  3d,  by  lease 
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and  release  ;  and,  4th,  by  a  feoffraent,  with  a  declaration  of 
uses  following  the  habendum.—^lb.  578,  note  (ft).  From  the 
description  given  of  these  several  conveyances,  the  instrument 
now  under  consideration  must  be  a  feoffinent,  which,  under 
our  statute,  carried  with  it  livery  of  seizin.  Neither  of  the 
first  two  conveyances  operated  by  way  of  transmutation  of 
the  possession,  which  could  only  be  effected  by  a  feoffinent 
with  livery,  or  by  lease  and  release.  This  instrument  does 
effect  that  transmutation,  and  must  therefore  be  a  feoffment.. 
4  Kent's  Com.  480-96  ;  2  Co.  Litt.  578,  note  (ft).  The  only 
effect  of  the  statute  27th  Henry  VIII  has  been  to  destroy  the 
intermediate  estate  of  the  feoffee,  and  to  vest  at  once  the  legal 
title  in  the  tisee.—  4  Kent,  296  ;  2  Co.  Litt.  572,  note  (dd). 
If  this  be  true,  the  same  modes  of  conveyance  are  now  used 
that  Were  in.  use  before  the  passage  of  that  statute,  and  all  that 
was  then  required  to  make  a  good  conveyance  to  uses  is  still 
required.  There  are,  therefore,  three  things  necessary  to  the 
creation  of  a  use  :  1st,  some  person  must  be  seized  to  the  use 
of  another  person  ;  2d,  a  cestui  que  use  in  esse  ;  and  3d,  a  use 
in  esse.  If  a  conveyance  wants  either  of  these  essentials,  it 
cannot  create  a  use.  —  2  Co.  Litt.  572,  note  (dd).  This  deed 
is  a  feoffinent  to  Thomas,  effecting  a  transmutation  of  the 
possession  to  him  ;  and  the  conveyance  is  to  him  for  his  own 
use  and  benefit,  and  not  for  another.  There  are  no  words 
in  the  deed  which,  by  any  possibility,  can  raise  even  an  impli- 
cation of  a  use  ;  for  it  is  perfectly  clear  that  the  grantor  in- 
tended Thomas  himself  to  have  the  use  and  benefit  of  the 
land  so  long  as  he  lived.  There  being,  then,  no  declaration 
of  a  use  in  the  deed,  it  fails  in  two  of  the  essential  requisites 
of  a  use  ;  there  is  not  any  person  seized  to  the  use  of  another, 
and  there  is  no  use  in  esse.  There  was,  therefore,  no  present 
use  created  by  the  deed. 

Nor  does  the  deed  create  any  future  use,  which  requires 
all  the  essential  requisites  of  a  present  use.  If  it  be  said  that 
the  complainant  ta"kes  a  shifting,  or  springing,  or  contingent 
use,  who  is  the  feoffee  out  of  whose  estate  this  use  is  carved  ? 
and  where  is  the  declaration  in  the  deed  that  any  person  holds 
to  her  u?e  ?  The  gift  to  Thomas  is  immediate  and  direct,  to 
hold  possession  for  himself,  without  the  intervention  of  any 
other  feoffee  ;  and  so  of  the  remainder  over.  Without  this 
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intervention  of  a  feoffee,  neither  a  present  nor  a  future  use 
can  be  created. — 4  Kent,  296-9. 

But  it  is  said,  that,  although  this  is"  a  feoffment  with  livery 
of  seizin,  it  must  operate  as  a  covenant  to  stand  seized  to  the 
use  of  the  complainant.  It  is  a  sufficient  answer  to  this,  that 
there  is  nothing  in  the  deed  from  which  such  an  intention  can 
be  inferred  ;  and  without  such  intention  on  the  part  of  the 
grantor,  the  deed  cannot  so  operate. — 2  Hilliard  on  Real 
Property,  329  ;  4  Dess.  264  ;  Blithman's  case,  1  Dyer,  550, 
note  3  ;  4  Cruise's  Digest,  107.  A  stronger  reason  is,  that 
the  deed  left  nothing  in  the  grantor  about  which  he  could 
covenant,  or  upon  which  his  covenant  could  operate.  Having 
passed  away  his  whole  estate,  he  could  not  covenant  that  he 
would  stand  seized  to  the  use  of  another.  A  man  cannot,  by 
one  and  the  same  conveyance,  pass  his  whole  estate  to  one, 
and  covenant  that  he  he  will  stand  seized  to  the  use  of  ano- 
ther. In  a  covenant  to  stand  seized,  it  is  absolutely  indis- 
pensable that  the  estate  should  remain  in  the  covenantor. 

2  Hilliard,  332  ;  Chidington's  case,  1  Co.  Rep.  154  a  ;  1  Bla. 
Com.  338  (mar.) ;  4  Kent,  496. 

There  is  no  consideration  to  sustain  the  deed  as  a  covenant 
to  stand  seized.  The  complainant  is  proved  to  be  the  great 
grand-daughter  of  the  grantor  ;  and  we  have  found  no  case 
in  which  a  relationship  so  remote  has  been  held  sufficient. 

3  Cruise's  Digest,  107.     In  all  the  cases  in  which  a  feoffment 
was  held  to  operate  as  a  covenant,  it  was  so  held  because  the 
deed   could  not  operate  as  a  feoffment. — Doe  v.  Simpson, 
2  Wilson,  22. 

But,  if  it  be  a  use,  it  is  not  executed  by  our  statute. — Clay's 
Digest,  156,  §  35  ;  1  Cruise's  Digest,  349,  note  (1). 

WALKER,  J. — We  think  the  chancellor  erred  in  render- 
ing a  decree  for  a  partition  of  the  lands.  Both  George  Hor- 
ton and  George  H.  Horton  deny  that  under  the  deed  of  William 
Lanier  any  title  could  pass  to  the  complainant,  and  that  com- 
plainant's birth  was  anterior  to  the  death  of  Thomas  A. 
Sledge.  The  former  of  those  two  denials  is  the  controversy 
of  a  pure  and  naked  question  of  law.  The  latter  is  the  con- 
troversy of  a  question  of  fact.  In  the  case  of  Delony  v. 
Walker,  9  Porter,  498,  this  court  decided,  without  the  previ- 
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ous  intervention  of  a  trial  at  law,  a  question  of  legal  title 
arising  under  a  statute,  notwithstanding  it  was  disputed  in 
the  defendant's  answer  to  a  bill  for  partition.  The  reason- 
ing upon  which  that  decision  rests,  applies  to  this  case,  so  far 
as  the  question  of  title  under  Lanier's  deed  is  concerned.  A 
bill  for  partition  must  show  title  in  the  complainant  ;  and  the 
court  therefore  could  not  pass  upon  a  demurrer  to  a  bill  for 
want  of  equity,  without  deciding  the  propositions  of  law  upon 
which  the  title,  though  legal,  depends.  In  determining  a  ques- 
tion of  title,  turning  alone  upon  the  interpretation  of  a  stat- 
ute, or  of  a  deed  of  undisputed  validity,  the  court  exercises  a 
power  not  unlike  that  which  is  involved  in  the  decision  of  a 
demurrer  questioning  the  title  set  forth  in  the  bill.  There- 
fore, we  conclude,  that  the  dispute  by  the  defendant  in  a  suit  for 
partition,  of  a  pure  question  of  law,  determinable  on  the  face 
of  an  uncontroverted  deed,  on  which  the  complainant's  title 
depends,  is  not  a  sufficient  reason  for  withholding  or  delaying 
a  decree  for  partition. 

But  in  this  case  the  defendant  denies  the  fact,  that  com- 
plainant was  born  before  Thomas  A.  Sledge  died.  Upon  the 
question  raised  by  this  denial,  the  defendant  was  entitled  to 
a  jury  trial ;  and  the  law,  as  recognized  in  the  books,  forbids 
that  the  chancellor  shall  proceed  to  make  partition  without 
a  trial  at  law,  when  the  complainant's  title  is  legal,  and  con- 
troverted upon  such  a  ground.  Indeed,  the  decision  in  De- 
lony  v.  Walter,  rests  upon  the  reason  given  for  it,  and  the 
manifest  convenience  and  propriety  of  the  rule  laid  down, 
rather  than  upon  its  entire  consistence  with  all  the  authorities. 
The  complainant's  title  is  legal,  and  the  fact  upon  which  it 
depends  is  denied  ;  and  that  title  ought  to  have  been  subjected 
to  a  trial  at  law,  before  a  decree  for  partition  was  rendered. 
We  think  the  correct  practice  in  such  a  case  is,  to  stay  pro- 
ceedings until  a  trial  can  be  had  at  law.  If  the  practice 
should  be  to  dismiss  partition  suits  upon  the  denial  of  the 
complainant's  title,  the  rights  of  parties  bringing  such  suks 
would  be  at  the  mercy  of  an  unscrupulous  respondent.  The 
authorities  are  generally  in  favor  of  retaining  the  bill,  and 
delaying  the  suit  until  a  trial  can  be  had  at  law. — Delony  v. 
Walker,  supra;  Wilkin  v.  Wilkin,  1  Johns.  Ch.  R.  Ill; 
Phelps  v.  Green,  3  ib.  305  ;  Straughan  v.  Wright,  4  Rand. 
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495  ;  Wiseley  v.  Findlay,  3  ib.  370  ;  White  &  Tudor's  Leading 
Cases,  vol.  2,  part  I,  marg.  page  354,  (71  Law  Library,  top 
page  536)  ;  Bruton  v.  Rutland,  3  Humph.  455  ;  Garrett  v. 
White,  3  Iredell's  Eq.  131 ;  Manners  v.  Manners.  1  Green's 
(N.  J.)  R.  384.  We  think  the  facts  stated  in  the  answers, 
and  the  denials  contained  in  them,  are  equivalent  to  an  actual 
ouster.  But,  as  the  defendants  subject  the  complainant  by 
their  denials  of  her  title  to  the  necessity  of  a  suit  at  law,  we 
deem  -it  proper  that  she  should  be  free  from  all  embarrass- 
ment with  the  question  of  ouster;  and  we  therefore  direct  that, 
unless  the  defendants  will  admit  that  the  complainant  was 
born  before  the  death  of  Thomas  A.  Sledge,  the  chancellor 
shall  require  the  defendants,  or  either  of  them,  against  whom 
suit  at  law  may  be  brought  pending  this  cause  for  the  recovery 
of  the  laud  in  controversy,  to  admit  the  ouster  of  the  com- 
plainant upon  the  trial  at  law.  The  case  of  Garrett  v.  White, 
supra,  is  an  authority  for  the  making  of  such  a  requisition  ; 
and  such  a  course  is  consonant  with  reason  and  justice.  As 
to  what  constitutes  an  ouster  among  tenants  in  common,  see 
Smith  v..Dunn,  ex'r,  27  Ala.  315;  Edwards  v.  Bennett,  10 
Iredell's  Law,  361  ;  Doe,  ex  dem.  Anders,  v.  Anders,  9  ib.  214 ; 
Abercrombie  v.  Baldwin,  15  Ala.  ;  Tillinghast's  Adams  on 
Ejectment,  54,  note  1. 

The  appellants  assign  for  error  in  this  court  the  refusal  of 
the  chancellor  to  sustain  the  demurrers  contained  in  the 
answers.  The  grounds  of  demurrer  are,  the  misjoinder  of 
the  parties  defendants,  multifariousness,  and  want  of  equity 
in  the  bill.  The  .first  two  objections,  so  far  as  they  concern 
George  and  George  H.  Horton,  are  both  determined  by 
ascertaining  whether  the  causes  of  action  against  those  two 
defendants  can,  be  joined.  If  they  can,  the  bfll  is  not  multi- 
farious ;  nor  is  there  a  misjoinder  of  parties,  as  to  them. 

In  our  opinion,  the  bill  is  not  multifarious.  In  the  account 
for  rents,  the  defendants  are  both  interested.  In  the  parti- 
tion of  the  land,  George  Horton  has  no  direct  and  immediate 
interest,  but  he  has  an  indirect  interest  in  it.  If  the  com- 
plainant has  a  right  to  partition,  she  will  be  entitled  also  to 
an  account  for  rent  against  her  tenant  in  common.  The  de- 
fendant, George  Horton,  held  for  the  tenant  in  common,  and 
for  the  persons  who  may  be  entitled  to  the  other  undivided 
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moiety.  George  Horton  and  George  H.  Horton  have,  since 
the  latter  attained  majority,  been  in  possession  of  different 
parcels  of  the  land.  George  Horton  claims,  since  the  death 
of  Thomas  A.  Sledge,  to  have  held  the  land  for  George  H. 
Hortoii  alone.  In  the  rents  and  profits  in  George  Horton's 
hands  George  H.  Horton  is  interested  ;  and  George  Horton 
is  interested  in  the  account  against  George  H.  Horton,  be- 
cause, to  the  extent  to  which  the  latter  may  be  charged  for 
rents,  the  former  will  be  relieved  from  accounting.  It  is  thus 
manifest,  that  the  accounts  against  the  two  are  so  connected, 
that  the  one  cannot  well  be  taken  without  the  other;  Besides, 
the  liability  of  George  Horton  to  account  with  the  complain- 
ant depends  upon  precisely  the  same  facts  and  questions  with 
the  right  of  partition  in  the  complainant.  The  defense  of 
George  Horton  against  an  accountability  to  the  complainant 
for  rents,  and  the  defense  of  George  H.  Hortou  against  the 
prayer  for  partition  rest  upon  common  ground,  and  grow 
out  of 'facts  the  same  in  every  way.  The  title,  upon  which 
complainant  claims  against  both,  is  precisely  the  same  ;  and 
from  the  establishment  of  the  right  of  partition  the  liability 
of  both  the  defendants  to  account  results.  In  such  a  case,  we 
think  we  are  sustained  by  .the  authorities,  in  concluding  that 
the  bill  is  not  multifarious. — Halstead  v.  Sheppard,  23  Ala. 
568  ;  Gaines  and  Wife  v.  Chew,  2  Howard's  U.  S.  R.  619. 

We  now  proceed  to  consider  the  question  of  the  equity  of 
the  bill  raised  by  the  demurrer.  The  decision  of  that  ques- 
tion turns  upon  the  construction  of  the  deed  of  William  La- 
nier.  If  the  complainant  has  any  title,  it  is  derived  from  it. 

The  deed  conveys  a  fee  in  a  moiety  of  the  land  to  Thomas 
A.  Sledge  ;  and  in  the  event  of  his  death  before  his  majority, 
to  his  brothers  and  sisters  in  fee  ;  and  if  he  leaves  no  brothers, 
to  George  H.  Horton.  Under  the  old  common  law,  the  limita- 
tion over  to  the  brothers  and  sisters  after  the  death  of  Thomas 
A.  Sledge,  during  minority,  would  not  be  a  good  remainder. 
A  remainder  could  not  be  limited  upon  a  contingency,  which 
would  abridge  or  defeat  the  particular  estate  ;and  a  fee  could 
not  be  limited  on  a  fee,  or,  in  the  language  of  some  of  the 
books,  a  fee  could  not  be  mounted  on  a  fee. — Fearne  on  Re- 
mainders, §  3,  p.  10  to  20  ;  ib.  p.  373,  271,  §7,  261,  248,  390, 
391,  392  ;  2  Thomas's  Coke,  first  American  from  the  last  Lon- 
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don  edition,  (1827)  top  p.  1,  rnarg.  p.  201,  note  A  ;  1  ib.  top 
p.  583,  marg.  p.  504 ;  2  Blackstone's  Commentaries,  155, 156, 
175,  note  20. 

The  authorities  are  also  clear  that,  in  conveyances  under 
the  statute  of  uses,  a  conditional  limitation  (which  is  the  de- 
nomination of  a  limitation  over  to  take  effect  ill  abridgment 
of  the  particular  estate)  may  be  created,  and  that  a  fee  may 
be  limited  on  a  fee  determinable  on  condition. — See  authori- 
ties above  ;  Note  20  to  p.  175,  2  vol.  Wendell's  edition  of 
Blackstone  ;  4  Kent's  Commentaries,  249,  250  ;  Simmons  v. 
Augustin,  3  Porter,  69. 

The  English  statute  of  uses  was  enacted  "  before  the  emi- 
gration of  our  ancestors  to  America;  is  applicable  to  our  situa- 
tion, and  not  inconsistent  with  our  institutions  and  govern- 
ment ;  and  has  been  generally  recognized  and  acted  upon  by 
the  courts  of  this  country,  and  therefore  constitutes  a  part  of 
the  common  law"  of  Alabama,  and  is  in  force  unless  repealed. 
Carter  and  Wife  v.  Balfour's  Adm'r,  19  Ala.  829';  Sim- 
mons v.  Augustin,  supra.  Besides,  our  own  statute  is  strikingly 
similar,  and  perhaps  in  effect  the  same,  with  the  English  stat- 
ute.— Simmons  v.  Augustin,  supra. 

The  deed  appears  upon  its  face  to  have  been  made  upon 
consideration  of  natural  love  and  affection  for  the  grantees, 
who  are  the  grantor's  great  grand-children,  and  of  five  dollars 
paid.  The  words  of  conveyance  are,  "give,  grant,  bargain, 
sell,  alien,  enfeoff  and  convey."  It  is  disputed  by  the  counsel 
for  appellants,  that  a  deed  upon  such  a  consideration,  with 
such  words  of  conveyance,  can  be  deemed  a  conveyance  under 
the  statute  of  uses.  In  Greenleaf's  Cruise  on  Real  Property, 
140,  §  10,  the  law  is  thus  laid  down  :  "  If  a  man,  in  considera- 
tion of  natural  love  and  affection,  and  of  money,  gives,  grants, 
bargains,  sells,  enfeoffs  and  confirms  to  B.  in  fee,  by  deed  in- 
dented, with  a  letter  of  attorney  in  the  deed  to  make  livery, 
and  the  deed  is  after  enrolled  in  six  months  ;  this  shall  pass 
as  a  bargain  and  sale,  notwithstanding  the  letter  of  attorney 
in  the  deed.  For  the  feoffor  has  given  the  feoffee  an  election 
to  execute  the  estate  one  way  or  the  other,  and  that  way 
which  first  executes  the  estate  shall  stand."  In  2  Lomax's 
Digest,  192,  it  is  said  :  ;i  When  a  deed  may  enure  in  different 
ways,  the  person  to  whom  it  is  made  may  have  his  election 
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which  way  to  take  it.  Thus,  if  a  deed  be  made  by  the  words 
dedi  et  concessi,  this  in  law  may  amount  to  a  grant,  feoffment, 
gift,  lease,  release,  confirmation  or  surrender  ;  and  it  is  in 
the  choice  of  the  grantee  to  plead  or  use  it  in  the  one  way  or 
the  other."  Again,  the  same  author  says,  on  page  191,"  Where 
a  deed  cannot  operate  in  the  manner  intended  by  the  parties, 
it  will  be  construed  in  such  a  manner  as  to  operate  in  some 
other  way.  Quando  quod  ago,  non  valet  ut  ago,  valeat  quantum 
valere  potest.  In  consequence  of  this  principle,  it  has  been 
determined,  that  a  deed  which  was  intended  to  operate  as  a 
lease  and  release,  or  bargain  and  sale,  but  could  not  take 
effect  in  that  manner  shall  operate  as  a  covenant  to  stand 
seized."  It  is  also  held,  that  a  conveyance  in  form  a  deed  of  bar- 
gain and  sale,  although  upon  consideration  of  love  and  affec- 
tion, will  be  classed  with  some  other  species  of  conveyances 
under  the  statute  of  uses,  "  ut  res  magis  valeat  quam  pereat." — 
2  Lomax's  Dig.  191 ;  Sprague  v.  Woods,  4  Watts  &  Serg.  192; 
2  Greenleaf's  Cruise  on  Real  Property,  115,  116,  107,  108, 
109.  From  the  authorities  quoted,  and  from  those  cited  be- 
low, we  conclude,  that  the  following  are  unquestionably  cor- 
rect propositions  of  law  :  1.  If  the  deed  in  this  case  cannot 
operate  otherwise,  it  will  be  deemed,  for  the  purpose  of  up- 
holding it,  a  conveyance  under  the  statute  of  uses.  2.  If  it 
cannot  operate  as  a  deed  of  bargain  and  sale,  because  its 
consideration  is  natural  love  and  affection,  it  will  be  deemed 
a  covenant  to  stand  seized,  or  some  other  of  the  conveyances 
under  the  statute  of  uses  ;  and  3.  A  covenant  to  stand  seized 
is  maintainable  upon  the  consideration  of  the  natural  love  and 
affection  of  a  grand-narent. — Simmons  v.  Augustin,  supra  ; 
Marshall  v.  Fisk,  6  Mass.  Rep.  24  ;  Rowlets  v.  Daniel, 
4  Munford,  473  ;  Jackson  v.  Swart,  20  Johnson,  85  ;  Barrett 
v.  French,  1  Conn.  362  ;  French  v.  French,  3  N.  Hamp.  234, 
in  which  will  be  found  a  full  discussion  of  the  entire  subject. 
If  the  deed  in  this  case  may  be  considered  a  covenant  to  stand 
seized  to  the  use,  or  any  other  of  the  conveyances  which 
grow  out  of  the  statute  of  27  Henry  VIII,  the  limitation  over 
upon  the  death  of  Thomas  A.  Sledge  during  his  minority 
must  be  sustained  upon  principles  herein  before  set  forth. 

It  is  true,  as  contended  by  the  counsel  for  the  appellants, 
that  to  sustain  conveyances  to  uses  there  must  be  a  person 
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seized  to  the  use,  and  there  must  be  a  cestui  que  use  in  esse.  At 
one  time  the  courts  puzzled  themselves  with  the  question, 
where  is  the  seizin,  which  is  to  support  the  limitation  over 
by  way  of  use,  in  such  a  case  as  this?  The  grantor,  it  was 
said,  had  divested  himself  of  all  possession,  and  could  not  be 
seized  to  the  use  of  him  in  remainder;  aud  he,  upon  the  defeat 
of  whose  estate  the  limitation  over  was  to  take  effect,  was 
himself  but  a  cestui  que  use.  It  was  finally  concluded,  that 
the  limitation  over  is  supported  by  a  possibility  of  seizin,  re- 
maining with  the  grantor,  until  the  contingency  upon  which 
the  remainder  is  limited,  occurs. — See  Note  A,  Thos.  Coke, 
marg.  p.  576,  top  p.  676  ;  4  Kent's  €om.  237  to  252.  These 
authorities  also  show  that  it  is  sufficient,  that  the  person  who 
is  to  take  the  limitation  over  should  be  in  esse  when  the  con- 
tingency happens. 

'-From  what  is  said  above  it  follows^  that  upon  the  facts 
stated  in  complainant's  bill,  she  has  a  title  to  an  undivided 
moiety  of  the  land  in  litigation,  and  that  the  bill  contains 
equity. 

The  demurrer  on  the  ground  that  Washington  and  Sally 
Sledge  are  made  parties  defendants,  was  properly  <overruled. 
They  were  unnecesary  and  improper  parties,  because  they  had 
no  interest  in  the  suit ;  but  it  is  an  objection  of  which  the  other 
defendants  cannot  avail  themselves. — Story's  Eq.  PI.  §  544  ; 
ib.  264,  §  237  ;  Hunley  v.  Hunley,  15  Ala.  91  ;  Toulmin  v. 
Hamilton,  7  Ala.  370  ;  Erwin  v.  Ferguson,  5  Ala.  158. 

Here  we  might  close  this  opinion  ;  but  as  the  case  must  be 
remanded,  and  as  the  question  of  George  Horlon's  right  to 
compensation  for  permanent  and  valuable  improvements  may 
again  arise  in  the  further  progress  of  the  case,  we  deem  it 
proper  to  lay  down  the  legal  principles,  which  we  think  ought 
to  govern  the  court  below  in  its  action  upon  that  subject. 
George  Horton  can  in  no  event  be  entitled  to  compensation 
for  improvements  made  beyond  the  rents  charged  against 
him  ;  nor  can  he  be  entitled  to  compensation  for  any  improve- 
ments, unless  made  at  a  time  when  he  really  and  bonafde  be- 
lieved himself  to  be  the  true  owner  of  the  land,  and  unless 
he  was  induced  to  make  those  improvements  by  that  belief 
really  entertained.  He  will  not  be  entitled  to  any  compensa- 
tion for  improvements,  if  made  when  he  knew  his  title  was 
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disputed.  Under  the  answer,  George  Horton  can  have  no 
allowance  for  improvements,  unless  they  may  have  been  made 
by  him  after  he  made  the  purchase  from  Joel  M.  Sledge,  and 
before  he  was  apprised  that  his  title  was  disputed  ;  and  then 
only  if  the  circumstances  indicated  above  concur.  We  have 
consulted  and  refer  to  the  following  authorities  in  support  of 
our  positions  in  reference  to  the  question  of  improvements  :' 
Barlow  v.  Bell,  1  A.  K.  Marshall,  246  ;  Bell's  Heirs  v.  Bar- 
net,  2  J.  J.  Marshall,  516  ;  1  Story's  Eq.  Jurisprudence,  729, 
§  655  ;  Parkhurst  v.  Yan  Courtlandt,  1  J.  C.  R.  273  ;  Wen- 
dell v.  Yan  Rensalaer,  if).  354 ;  Town  v.  Needham,  3  Paige's 
Ch.  554  ;  Smith  v.  Brown,  3  Richardson's  Eq.  299  ;  Thurs- 
ton  v.  Dickinson,  2  ib.  317  ;  Gunn  v.  Brantiey,  21  Ala.  646  ; 
Goodwin  v.  Lyon,  4  Porter,  316. 

We  lay  down  the  above  principles,  upon  the  assumption 
that  no  improvements  were  made  before  the  death  of  Thomas 
A.  Sledge.  We  are  not  at  all  certain  from  the  record  that 
tlie  defendant  intends  to  claim  any  improvements  to  have 
been  made  before  that'time  ;  and  we  do  not  intend  to  express 
any  opinion  as  to  whether  George  Horton  may  be  entitled  to 
compensation  for  such  improvements,  and  if  he  made  them, 
what  would  be  the  measure  of  that  compensation.  We  deem 
it  proper  to  add,  lest  we  might  be  misunderstood,  that  Apples 
Sledge  would  only  be  chargeable  with  one  half  of  any  im- 
provements made  by  George  Horton.  The  charge  for  the 
other  half  of  such  improvements  must  be  a  matter  to  be  set- 
tled between  him  and  George  H.  Horton, 

The  decree  of  the  chancellor  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  the  prin- 
ciples laid  down  in  the  foregoing  opinion. 

George  Horton,  who  filed  the  cross-bill,  was  entitled  to  no 
relief  upon  the  facts  alleged.  It  is  contended,  in  the  first 
place,  that  Apples  Sledge  must  be  compelled  to  elect,  whether 
she  will  take  the  negro  conveyed  to  her  by  her  father,  or  the 
rents  due  by  George  Horton  to  her.  Conceding  that  an 
election  could  be  forced  upon  ari  infant,  the  doctrine  has  no 
application  here.  The  contract  for  the  purchase  of  the  land 
of  Apples  Sledge  from  her  father  by  the  appellee  has  been 
rescinded  ;  and  by  the  contract  of  rescission  it  was  agreed, 
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that  Horton  should  have  the  proceeds  of  the  sales  of  certain 
goods,  and  an  indemnity  against  his  liability  for  rent  to 
Apples  Sledge,  in  discharge  of  the  debt  to  him  for  the  reim- 
bursement of  the  money  paid  for  the  land.  It  appears  from 
the  bill  that,  before  the  rescission  of  this  contract,  the  father 
of  Apples  Sledge  had  made  a  deed  to  her  of  a  certain  negro 
woman,  in  payment  of  the  money  received  on  the  sale  of  her 
land  to  George  Horton.  By  the  rescission  of  the  contract 
for  the  purchase  of  the  land  from  the  father  of  Apples  Sledge, 
and  by  making  a  contract  for  the  discharge  of  the  debt  due 
him  for  the  purchase  money  he  had  paid,  George  Horton 
stood,  in  reference  to  Apples  Sledge,  as  if  he  had  never  bought 
the  land,  and  had  never  paid  for  it.  He  was  relieved  from 
the  purchase,  and  voluntarily  accepted  certain  goods  and  a 
promise  of  indemnity  as  an  equivalent  for  the  money  he  had 
paid.  It  is,  therefore,  a  matter  of  no  concern  to  him,  whether 
Apples  Sledge  shall  retain  the  negro  conveyed  to  her  by  her 
father.  If  any  person  has  a  right  to  complain,  it  is  her 
father.  The  fact  that  she  has  received  from  her  father,  and 
wrongfully  retains  the  negro  against  him,  does  not  lessen,  or 
in  any  wise  affect,  Jier  rights  against  Horton.  If  there  is 
anything  in  the  detention  of  the  negro  inconsistent  with  the 
rights  of  the  creditors  of  the  father  of  Apples  Sledge,  and 
Horton  is  a  creditor,  he  must  proceed  in  the  mode  pointed 
out  by  law  to  subject  the  property  to  the  payment  of  the  debt. 
If  Apples  Sledge  were  compelled  in  this  case  to  elect  between 
retaining  the  negro  and  prosecuting  her  claim  for  rents 
against  Horton,  she  would  hold  on  to  the  negro,  if  more 
valuable  than  the  prospective  recovery  against  Horton.  In 
that  event,  Horton  would  get  as  a  gratuity  the  entire  rents 
of  the  half  of  the  land,  to  which  he  has  no  pretense  of  right. 
It  is  thus  seen  that  the  application  of  the  doctrine  of  election 
might  operate  unjustly  and  unreasonably. 

The  argument  that  George  Horton  is  entitled  to  be  subro- 
gated,  or  substituted,  to  the  right  of  Apples  Sledge  to  the 
negro,  is  obnoxious  to  several  objections  ;  but  we  shall  notice 
only  one,  which  seems  fatal  to  it.  The  deed  of  her  father 
conveys  to  Apples  Sledge  the  negro,  and  her  increase,  subject 
to  the  condition,  that  the  property  is  to  remain  with  the 
grantor  until  the  grantee  shall  attain  the  age  of  18  years  ; 
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and  upon  certain  contingencies  the  slave  was  to  go  to  her 
brothers  and  sisters.  Now,  under  the  doctrine  of  substitution, 
the  party  substituted  accedes  to  the  rights  of  the  person  into 
whose  place  he  comes.  By  substitution  one  person  is  placed 
in  the  shoes  of  another,  and  he  acquires  rights  neither  greater 
than  nor  different  from  the  rights  of  that  other  person.  If 
George  Horton  were  subrogated  to  the  rights  of  Apples 
Sledge  in  reference  to  the  negro  woman,  he  would  get  an 
interest  in  the  specific  property  corresponding  with  that 
conveyed  by  the  deed.  A  creditor  would  obtain  an  appro- 
priation of  specific  property  towards  his  debt,  and  that,  too, 
without  any  estimate  of  its  value.  Such  a  result  has  no 
precedent  or  sanction  in  our  law. — Foster  v.  Trustees  of  the 
Atheneum?  3  Ala.  302. 

This  court  has  no  right  to  convert  an  absolute  conveyance 
in  payment  of  an  obligation  to  one  person,  into  a  mere 
security  for  the  debt  of  another. 

For  the  reasons  above  stated,  we  think  the  cross-bill  does 
not  make  out  a  case  for  any  relief  for  the  complainant ;  and 
therefore  the  decree  of  the  chancellor  is  reversed,  and  a 
decree  must  be  here  rendered,  dismissing  the  said  cross-bill, 
and  the  appellee  must  pay  the  costs  of  this  court,  and  of  the 
court  below. 


REPORTS 
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SMITH  vs.  PRATTV1LLE  MANUFACTURING  CO. 

[BILL  IN  EQUITY  BY  STOCKHOLDER  AGAINST  DIRECTORS  OF  INCORPORATED  COMPANY 
FOIl  DIVIDEND  AND  ACCOUNT.] 

1.  When  equity  will  compd  directors  of  incorporated  company  to  declare  dividend.— 
Although  a  court  of  equity  will,  on  the  application  of  a  stockholder  in  an 
incorporated  company,  compel  the  directors  to  exercise  the  discretion 
reposed  in  them  as  to  the  declaration  of  dividends,  if  they  improperly  fail 
or  refuse  to  exercise  it ;  yet,  where  the  constitution  of  the  company  pro- 
vides that  the  directors  "  shall  make  such  dividends,  and  such  only,  as  in 
their  discretion  they  may  think  the  true  interests  of  the  company  will 
warrant  and  allow,"  and  it  is  shown  that  the  directors  did  act  upon'  the 
application  of  the  stockholder,  and  refused  to  declare  a  dividend,  because 
they  thought  the  true  interests  of  the  company  would  not  warrant  it,  equity 
will  not  control  their  action,  unless  they  are  proved  to  have  been  guilty  of 
bad  faith,  a  willful  abuse  of  their  discretion,  or  a  willful  neglect  or  breach 
of  duty. 

2.  Liability  of  directors. — The  directors  of  an  incorporated  company,  in  whom 
is  reposed  by  its  constitution  an  enlarged  discretion  in  the  management  of 
its  business,  are  responsible  to  the  stockholders  only  for  good  faith  and 
reasonable  diligence:  a  mere  error  of  judgment  on  their  part,  in  compro- 
mising a  debt  due  to  the  company,  does  not  entitle  a  stockholder  to  relief 
against  them  in  equity. 
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APPEAL  from  the  Chancery  Court  at  Wetumpka. 
Heard  before  the  Hon.  JAMES  B.  CLARK. 

THIS  bill  was  filed  by  the  appellant,  against  the  president 
and  directors  of  the  Prattville  Manufacturing  Company  ; 
charging  them  with  gross  mismanagement  of  the  business  of 
the  company,  misapplication  of  its  funds,  &c.;  and  asking  that 
they  might  be  compelled  to  render  an  account  of  the  profits 
realized  from  the  business,  and  to  declare  a  dividend  for 
distribution  among  the  stockholders.  The  defendants  an- 
swered, denying  the  charges  of  mismanagement,  misapplica- 
tion, <fec.;  alleging  in  substance,  that  a  dividend  of  the  profits 
could  not  be  declared  consistently  with  the  interests  of  the 
company,  and  that  the  board  of  directors,  in  answer  to  the 
application  of  complainant,  had  so  resolved  ;  exhibiting  an 
account  of  the  assets,  net  profits,  and  debts  of  the  company  ; 
and  demurring  to  the  bill  for  want  of  equity. 

The  act  incorporating  the  company  may  be  found  in  the 
Pamphlet  Acts  of  1845-6,  on  page  98.  The  constitution 
adopted  by  the  members  of  the  company,  in  pursuance  of  the 
powers  conferred  by  the  charter,  and  signed  by  all  of  them, 
which  is  made  an  exhibit  to  the  answer,  contains  the  following 
(7th)  article  :  "The  board  of  managers  shall  have  full  power 
to  prescribe  the  time  and  manner  for  paying  such  installments 
as  may,  from  time  to  time,  be  required  on  the  capital  stock  ; 
shall  issue  a  certificate  to  each  stockholder,  setting  forth  the 
number  of  shares  he  owns  in  said  company,  which  certificate 
shall  be  signed  by  the  president  and  secretary  of  said  board. 
The  cashier  of  said  company  shall  give  to  each  stockholder 
a  receipt  for  the  amount  paid  in  on  the  capital  stock  subscribed 
for  and  held  by  him.  Said  board  of  managers  shall  make 
and  declare  such  dividends,  and  such  only,  as  in  their  discre- 
tion they  may  think  the  true  interests  of  the  company  will 
warrant  and  allow.  No  portion  or  part  of  the  funds  or 
property  of  said  company  shall,  under  any  pretext  whatever, 
be  appropriated,  used,  or  loaned,  to  or  for  any  other  than 
manufacturing  purposes,  as  contemplated  by  the  said  act  of 
incorporation." 

On  final  hearing,  on  bill  and  answer,  the  chancellor  dis- 
missed the  bill,  and  his  decree  is  now  assigned  as  error. 
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JOHN  A.  ELMORE,  WM.  H.  N  ORTHINGTON,  and  N.  S. 
GRAHAM,  for  the  appellant. — 1.  Chancery  has  jurisdiction, 
at  the  instance  of  a  stockholder,  to  call  the  directors  of  an 
incorporated  joint-stock  company  to  account,  for  any  abuse  of 
trust,  or  misapplication  of  the  funds,  and  to  compel  them  to 
divide  the  surplus  profits. — Scott  v.  Eagle  Fire  Insurance 
Co.,  7  Paige,  198  ;  Freeman's  Ch.  R.  161 ;  Fonblanque's 
Equity,  451-2.  It  is  unquestionably  true,  as  a  general  rule, 
that  chancery  will  not  interfere  with  matters  which  have 
been  confided  solely  to  the  discretion  of  an  individual  or 
body  of  individuals  ;  but  it  will  always  interfere,  at  the 
instance  of  a  stockholder,  where  the  trustees  have  been  guilty 
of  fraud,  or  of  misconduct  which  has  produced  the  same  effect 
as  fraud.  The  constitution  of  the  company  does  not  vest  in 
the  board  of  managers  an  unlimited  discretion  in  the  matter 
of  declaring  dividends  :  it  gives  them  no  greater  powers 
than  they  would  have  possessed  under  the  general  law. — 
Beaty  v.  Knowler,  4  Peters,  152.  Where  there  have  been 
large  accumulations  of  profits,  and  the  fund  is  more  than 
necessary  to  carry  on  the  business,  this  is  a  willful  neglect  of 
duty  on  the  part  of  the  managers,  which  justifies  the  inter- 
ference of  equity,  to  compel  them  to  declare  a  dividend. — 
7  Paige,  198.  Although  the  answers  here  allege  that  the 
profits  realized  from  the  business  are  not  available,  and  that 
the  interests  of  the  company  do  not  warrant  their  distribu- 
tion ;  yet  the  accounts  exhibited  with  the  answers,  contradict 
these  allegations,  and  show  that  there  is  a  large  surplus  on 
hand,  after  paying  all  debts  and  expenses,  and  retaining 
enough  to  meet  the  current  expenses.  It  appears  that  the 
company  commenced  business  with  a  capital  stock  paid  in  of 
$92,195,  with  which  they  bought  their  lands,  built  their 
houses,  and  erected  their  machinery  ;  and  now,  after  the 
lapse  of  eight  years,  their  net  profits,  as  admitted  in  the 
answer,  exceed  $60,000.  How  this  amount  can  now  be 
necessary  to  meet  the  current  expenses  of  the  business,  is  not 
perceived.  An  outlay  might  be  necessary  in  starting  the 
business  ;  but,  after  operations  have  been  carried  on  so  suc- 
cessfully for  nearly  ten  years,  the  business  ought  at  least  to 
pay  its  current  expenses  by  its  sales.  Where  is  this  accumu- 
33 


506 ALABAMA. 

Smith  v.  Prattville  Manufacturing  Co. 

latiou  to  stop  ?     What  is  to  satisfy  the  ''enlarged  discretion'7 
of  the  managers  ? 

2.  The  directors,  or  managers,  of  a  joint-stock  corporation, 
occupy  the  relation  of  -trustees  for  the  stockholders,  and  arc 
responsible  to  them  for  -the  want  of  ordinary  care  and 
diligence. — Verplank  v.  Mercantile  Insurance  Co.,  1  Edwards, 
$4;  Robinson  v.  Smith,  3  Paige,  222. 

WATTS,  JUDGE  &  JACKSON,  contra. — 1.  As  the  cause  was 
submitted  on  bill  and  answer,  the  allegations  of  the  answer, 
.^nether  responsive  of  not,  must  be  taken  as  true. — Cherry 
v.  Belcher,  5  Stew.  &  P.  134  ;  Lowry  v.  Armstrong,  3  Stew. 
&  P.  297  ;  Forrest  v.  Robinson,  2  Ala.  215.  The  answers 
negative  all  the  allegations  of  the  )bill  as  to  the  Ipsses  sus- 
tained from  the  failure  of  the  commission  merchants  in  New 
Orleans,  and  dispose  of  that  branch  of  the  case. 

2.  As  to  the  other  alleged  ground  of  equity — the  failure  of 
the  directors  to  declare  dividends,  we  say,  1st,  that  equity 
will  not  interfere,  even  in  ordinary  cases,  unless  the  directors 
should  fraudulently,  and  without  any  reasonable  cause,  refuse 
to  divide  such  surplus  profits  as  were  of  no  use  to  the 
successful  operation  of  the  company  ;  and  we  have  not  been 
able  to  find  any  case,  English  or  American,  in  which  a  court 
of  equity  has  interfered  to  compel  a  subsisting  corporation 
*  to  declare  a  dividend.  These  views  are  sustained  by  some 
expressions  of  opinion  in  the  cases  of  De  Puyster  v.  The 
American  Fire  Insurance  Co.,  6  Paige,  487;  and  Scott  v. 
The  Eagle  Fire  Ins.  Co.,  7  Paige,  203.  Bnt  in  this  case, 
under  the  peculiar  phraseology  of  the  constitution  adopted 
by  the  company,  the  question  of  dividends  is  vested  entirely 
in  the  discretion  of  the  board  of  directors  ;  and  it  is  shown 
by  the  answer  that  this  discretion  was  exercised  by  them  on 
the  application  of  the  complainant.  To  sustain  this  branch 
of  the  case,  under  these  circumstances,  would  make  the 
.chancellor  the  manager  of  every  incorporated  company  in  the 
State,  and  would  substitute  the  discretion  of  one  man  for  that 
of  the  board  of  directors  chosen  by  the  stockholders. 

RICE,  C.  J. — Prattville  Manufacturing  Company.  Number 
One,  is  a  manufacturing  corporation  created  by  an  act  of  the 
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general  assembly  of  this  State,  approved  January  13th,  1846. 
The  charter  defines  the  rights  and  powers  of  the  corporation, 
and  determines  its  objects  ;  but  it  does  not  define  the  terms 
of  the  individual  contract  of  the  member  with  the  corporation 
itself.  The  terms  of  that  contract  are  prescribed  and  fixed 
by  the  written  instrument  adopted  pursuant  to  the  powers 
conferred  by  the  charter,  and  signed  by  all  the  members,  as 
their  ''  constitution  for  the  future  government  of  said  incor- 
porated company  ;"  a  copy  of  which  is  attached  as  an  exhibit 
to  the  answer  of  the  defendant  Mims.  By  signing  and  adopt- 
ing that  constitution,  each  of  the  members  agreed  to  be  bound 
by  the  terms  of  his  contract,  as  therein  defined,  and  by  the 
acts  of  the  corporation  and  its  managers,  performed  within 
the  scope  of  the  powers  conferred  by  the  said  constitution 
and  charter.  It  is  part  of  that  contract,  as  shown  in  that 
constitution*  that  the  five  managers,  to  be  elected  annually 
from  the  stockholders,  shall  have  the  control  and  direction  of 
the  business  of  the  company,  and  that  the  board  of  managers 
"  shall  make  and  declare  such  dividends,  and  such  only,  as  in 
their  discretion  they  may  think  the  true  interest  of  the  company 
will  warrant  and  allow."— N.  0.  J.  &  G.  R.  R.  Co.  v.  Harris, 
27  Mississippi  Rep.  517  ;  Livingston  v.  Lynch,  4  Johns.  Ch. 
Rep.  573  ;  Pratt  v.  Bacon,  10  Pick.  R.  123. 

The  complainant  is  one  of  the  stockholders.  He  does  not 
question  the  validity  of  the  contract,  nor  show  any  ground 
which  would  authorize  a  eourt  of  chancery  to  relieve  him 
from  it.  But,  conceding  its  validity,  he  files  his  bill  against 
the  other  stockholders,  the  corporation,  and  its  managers,  to 
compel  them  to  come  to  an  account  in  the  court  of  chancery, 
as  to  the  management  of  the  business  of  the  company,  and  to 
declare  a  dividend  of  the  profits,  or  to  have  such  dividend 
declared  by  the  court  itself. 

It  is  not  the  meaning  of  the  contract,  that  the  partial 
inconvenience  of  a  member  should  prevail  over  the  interest 
of  the  company,  or  that  the  right  of  a  member  to  receive 
dividends  should  be  absolute  and  unrestricted.  The  man- 
agers are  officers  of  the  company,  and  trustees  of  the 
stockholders.  In  both  capacities,  they  are  clothed  with  a 
large  discretion  in  relation  to  the  declaration  of  dividends. 
They  may  be  compelled  to  exercise  that  discretion,  if  they 
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improperly  fail  or  refuse  to  exercise  it.  But  when  they  have 
exercised  it,  without  any  violation  of  the  charter  or  constitu- 
tion of  the  company,  their  action  cannot  be  disregarded  or 
controlled  by  any  court,  at  the  instance  of  a  stockholder, 
unless  it  is  shown  to  have  been  a  willful  abuse  of  their 
discretion,  or  the  result  of  bad  faith,  or  of  a  willful  neglect 
or  breach  of  a  known  duty. — Angell  &  Ames  on  Corporations, 
§§  312-314;  Robinson  v.  Smith,  3  Paige,  222;  Forbes  v. 
Whitlock,  3  Edw.  Ch.  R.  446  ;  The  Bushwick  &  Turnpike 
Co.  v.  Ebbetts,  ib.  353 ;  Van  Courtlandt  v.  Underbill, 
17  Johns.  R.  405  ;  Dodge  v.  Woolsey,  18  How.  (U.  S.  Sup. 
Ct.)  Rep.  331  ;  Godbold  v.  Br.  Bk.  at  Mobile,  11  Ala.  R.  191. 

It  appears  in  this  case,  that  a  short  time  before  the  bill 
was  filed,  to-wit,  in  July,  1854,  the  discretion  vested  in  the 
managers  was  exercised  by  them,  at  the  instance,  and  upon 
the  demand,  of  the  complainant  ;  that,  in  the  exercise  of  that 
discretion,  they  denied  his  application  for  the  declaration  of 
a  dividend,  and  passed  a  resolution,  declaring  that  they 
thought  the  true  interest  of  the  company  would  not  warrant 
and  allow  a  dividend  of  any  of  the  surplus  on  hand  at  that 
time,  "  because  the  apparent  amount  due  the  company  by  the 
annual  report  to  the  1st  July,  1854,  was  not  in  available 
funds."  There  is  no  violation  of  the  charter  and  constitution, 
and  no  proof  of  any  fraud,  willful  neglect,  or  breach  of  a 
known  duty,  or  bad  faith,  in  that  exercise  of  their  discretion 
Their  action  was  certainly  nothing  more  than  a  mere  error 
of  judgment.  There  is,  therefore,  no  ground  upon  which  to 
rest  the  jurisdiction  of  the  court  of  chancery  to  interfere 
with  their  discretion  or  with  its  exercise. — Dodge  v.  Woolsey, 
and  other  authorities  cited  supra]  Ware  v.  The  Grand  Junc- 
tion Water  Works  Co.,  2  Russel  &  Mylne,  470. 

It  is  alleged  in  the  bill,  that  large  profits  have  been  realized 
from  the  business  of  the  company,  and  that  the  managers, 
having  control  of  those  profits,  have  appropriated  them  to 
their  own  use.  If  this  allegation  had  been  either  admitted 
or  proved,  there  would  have  been  ground  for  the  interposition 
of  a  court  of  chancery.  An  appropriation  by  the  managers, 
of  those  profits,  to  their  own  use,  would  be  a  breach  of  trust; 
and  for  this,  or  any  other  like  violation  of  the  trust  on  the 
part  of  the  managers,  a  stockholder  would  be  entitled  to 
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relief  in  a  court  of  chancery.  But  there  is  no  admission  or 
proof  of  any  such  violation  of  the  trust ;  and  the  bill  in  this 
respect  must  therefore  fail. — Dennis  v.  Kennedy,  19  Barb. 
Sup.  Ct.  Rep.  517. 

The  only  other  matter  to  be  noticed,  is  that  feature  of  the 
bill  which  seeks  to  compel  the  managers  to  account  for  that 
part  of  the  debt  or  demand  of  the  company  against  Hazard 
&  Green,  its  commission  merchants  in  New  Orleans,  from 
which  they  were  discharged  on  the  compromise  effected  in 
relation  to  that  demand  or  debt.  It  appears  that  the 
compromise  was  made  by  Minis,  under  the  direction  of  the 
managers.  There  is  not  the  slightest  proof  of  fraud,  or  bad 
faith,  or  gross  neglect,  in  making  that  compromise.  Mana- 
gers of  corporation  affairs,  clothed  with  such  discretion  as  is 
conferred  upon  those  of  Prattville  Manfacturing  Company 
Number  One,  stipulate  to  the  stockholders  for  no  more  than 
good  faith  and  reasonable  diligence  :  where  these  arc  not 
wanting,  mere  errors  of  judgment  on  the  part  of  such 
managers  do  not  entitle  a  stockholder  to  relief  in  a  court  of 
chancery. — See  authorities  above  cited,  and  Mozley  v.  Ashton, 
19  Eng.  Ch.  Rep.  790. 

The  complainant  was,  at  the  time  he  became  a  stockholder, 
competent  to  contract.  He  did  contract;  and,  so  far  as  the 
facts  of  the  case  appear  in  the  uncontroverted  answers,  they 
show  that  the  acts  of  which  he  complains  were  done  in  good 
faith,  and  in  the  exercise  of  the  powers  vested  in  the  managers, 
by  the  contract  of  himself  and  the  other  stockholders.  If 
the  contract  operates  harshly  upon  him,  that  of  itself  is  no 
reason  why  the  court  should  relieve  him  from  it.  He  should 
have  considered  its  effects  before  entering  into  it.  The  court 
cannot  "go  the  romantic  length"  of  affording  indemnity 
against  the  consequences,  of  indolence  or  folly.  Nor  can  it 
usurp  the  direction  of  private  corporations,  at  the  instance 
of  a  member  whose  only  complaint  is  against  acts  of  the 
managers  done  in  good  faith,  and  clearly  authorized  by  his 
own  contract. — We  cannot  open  the  door  to  any  such  fields 
of  litigation. 

The  decree  is  affirmed,  at  the  costs  Of  the  appellant. 
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WYATT 'S  ADM'R  vs.  RAMBO. 

[TROVER  FOK   SLAVES  BY  ADMINISTRATOR  AGAINST  PURCHASER  AT  SALE  UNDER 
ORDER  OP  ORPHANS'  COURT  BY  PREVIOUS  ADMINISTRATOR.] 

1.  Pleading — Hw>  administrator  must  declare. — An  administrator,  suing  in  trover 
for  a  slave,  may  declare  on  his  own  prior  possession  in  his  representative 
capacity,  though  he  has  never  had  possession  ;  and  if  the  words  "as  admin- 
istrator as  aforesaid'r  are  added  to  each  material  averment  of  the  declaration, 
they  are  not  to  be  regarded  as  mere  matter  of  description,  but  indicate  the 
character  in  which  he  sues. 

2.,  Validity  of  sale  of  personalty  by  administrator. — A  sale  by  an  administrator,  of 
the  personal  property  of  the  estate,  without  the  authority  of  an  order  of 
court,  or  of  a  will,  or  under  an  order  of  court  which  is  void  for  want  of 
jurisdiction,  does  not  confer  on  the  purchaser  a  title  which  is  available 
against  a  succeeding  administrator. 

3.  Validity  of  order  of  sale. — An ,  order  of  the  orphans'  court,  which  merely 
grants  leave  to  the  administrator  to  sell  the  perishable  property  of  the 
estate,  and  directs  him  to  make  due  return  of  his  proceedings,  but  which 
does  not  appear  to  have  been  founded  on  the  petition  of  the  administrator, 
and  does  not  allege  or  show  that  any  necessity  for  the  sale  existed,  is  a 
nullity. 

4.  Jurisdiction  of  orplians'  court  to  order  sale  of  personalty. — Although  the  orphans" 
court,  under  the  general  powers  conferred  oa  it  by  the  act  of  1806,  (Clay's 
Digest,  300,  §  21,)  may  have  beeu  a  court  of  general  jurisdiction  ;  yet,  as 
to  its  power  to,  order  a  sale  of  the  personal  property  of  an  estate,  which  it 
derived  exclusively  from  the  act  of  1809,  (2b.  223,  §  13.)  it  must  be  consid- 
ered a  court  of  special,  or  limited  jurisdiction,  and  its  records,  therefore, 
must  affirmatively  show  the  facts  necessary  to  sustain  its  jurisdiction. 

5.  Judicial  ascertainment  of  jurisdictional  fact. — If  a  court  of  limited  jurisdiction 
is  charged  with  the  ascertainment  of  a  jurisdictional  fact,  and  its  proceed- 
ings show  that  this  fact  was  ascertained,  it  cannot  be  collaterally  impeached; 
but  the  ascertainment  of  such  jurisdictional  fact  cannot  be  inferred  from 
the  mere  exercise  of  jurisdiction  by  the  court.    (Overruling  Wyatt's  Adm'r 
v.  Steele,  26  Ala.  039.) 

6.  Statute  of  limitations  commences  to  run  wtei. — Where  a  slave  is  sold  by  an  ad- 
ministrator in  chief  under  an  order  of  court  which  is  void  for  want  of 
jurisdiction,  the  statute  of  limitations  does  not  commence  to  run  in  favor 
of  the  purchaser  until  the  appointment  of  a  succeeding  administrator. 

APPEAL  from  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  C.  W.  RAPIER. 

THIS  action  was  brought  by  the  appellant,  to  recover  a 
slave  named  Maria,  and  her  three  children,  and  was  com- 
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mcnced  in  March,  1852.  The  material  parts  of  the  declara- 
tion, which  are  necessary  to  a  correct  understanding  of  the 
question  of  pleading  here  decided,  are  as  follows  :  "Thomas 
M.  Williams,  administrator  of  all  and  singular  the  goods  and 
chattels,  rights  and  credits,  which  were  of  Peter  Wyatt, 
deceased,  at  the  time  of  his  death,  left  unadministered  by 
William  N.  Mock,  now  deceased,  and  Mary  A.  E.  Wyatt, 
who  has  lately  intermarried  with  Thomas  D.  Armstrong, 
during  their  administration,  their  letters  being  now  respect- 
ively revoked  ;  which  said  Mock,  and  Armstrong  and  wife, 
in  his  (Mock's)  lifetime,  and  at  the  revocation  of  their  letters 
respectively,  &c.,  were  the  administrators  of  Peter  Wyatt, 
deceased  ;  complains  of  Lawrence  Rambo,"  &c.,  "  of  a  plea 
that  he  render  to  the  said  plaintiff,  administrator  de  bonis  non 
as  aforesaid,  the  following  slaves,"  &c.,  "  the  property,  goods 
and  chattels  of  the  said  plaintiff,  as  .such  administrator 
aforesaid,  which  he  unjustly  detains,  and  converts  to  his  own 
use.  For  that  whereas  the  said  plaintiff,  as  such  administra- 
tor de  bonis  non  as  aforesaid,  heretofore,"  &c.,  "  was  lawfully 
possessed  of  the  following  slaves,"  &c.,  '.'as  of  his  own 
property  as  such  administrator  aforesaid  ;  and  being  so 
possessed  thereof,  he,  the  said  plaintiff,  afterwards,"  &c., 
'•  casually  lost  the  said  slaves  out  of  his  possession  ;  and  the 
said  slaves  afterwards,"  <fec.,  "  came  to  the  possession  of  said 
defendant  by  finding  ;  yet  the  said  defendant,  well  knowing 
the  said  slaves  to  be  the  property  of  the"  said  plaintiff,  as 
administrator  as  aforesaid,  and  of  right  to  belong  and  apper- 
tain to  him,  hath  not  delivered  the  said  slaves  to  the  said 
plaintiff,"  &c.,  "  and  hath  detained,  and  doth  still  detain  the 
said  slaves  from  the  said  plaintiff,  at,"  &c.,  "  to  the  damage 
of  the  said  plaintiff  as  aforesaid  $4,000;"  &c.,  "  and  the  said 
plaintiff  as  aforesaid  here  comes  into  court,  and  produces  his 
letters  of  administration  de  bonis  non  as  aforesaid." 

No  pleas  appear  in  the  record. 

"  On  the  trial,"  as  the  bill  of  exceptions  states,  ''  the  plain- 
tiff made  title  to  the  slaves  as  follows  : — He  proved  that 
Peter  Wyatt  died  many  years  ago,  and  was  possessed,  at  the 
time  of  his  death,  of  the  negro  woman  Maria  now  in  contro- 
versy ;  that  said  woman  had  three  children  when  this  suit 
was  brought,  and  was,  with  her  children,  in  the  possession  of 
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the  defendant ;  that  Mrs.  Mary  A.  E.  Wyatt,  the  widow  of 
said  Peter  Wyatt,  and  William  Mock,  administered  on  said 
estate,  gave  bond,  and  entered  on  the  discharge  of  their 
duties  ;  that  said  Mock  and  Mrs.  Wyatt,  never  having  settled 
their  said  administration  in  any  way,  were  removed  from 
office  on  the  8th  day  of  May,  1852,  and  plaintiff  was  then 
appointed  administrator  de  bonis  non,  and  entered  on  the 
discharge  of  his  duties.  He  also  proved  the  value  of  the 
slaves,  and  of  their  hire,  and  then  closed. 

"  The  defendant  then  offered  in  evidence  certain  orders, 
made  on  the  4th  November,  1833,  by  the  orphans'  court  of 
Lowndes  county  ;  in  which  county  said  administrations  were 
granted.  The  said  orders  read  as  follows  :  '  Ordered  by  the 
court,  that  the  administrators  of  Peter  Wyatt,  deceased,  have 
leave  to  sell  all  the  perishable  property  of  said  deceased, 
upon  a  credit  of  at  least  six  months.'  '  Ordered  by  the  court, 
that  said  administrators  do  make  a  full  and  true  inventory  of 
said  sale,  and  return  the  same  to  this  court  the  first  term 
thereafter.'  '  Ordered  by  the  court,  that  said  administrators 
give  a  notice  of  said  sale,  by  advertising  at  three  or  more 
public  places  in  said  county,  at  least  thirty  days  previous 
thereto,  of  the  time  and  place  of  said  sale.'  '  Ordered  by 
the  court,  that  the  administrators  of  the  estate  of  Peter 
Wyatt,  deceased,  have  leave  to  sell  the  present  crop  of  cotton, 
at  public  or  private  sale,  as  they  may  deem  most  advantageous 
to  said  estate.'  The  plaintiff  objected  to  this  evidence  ;  the 
court  overruled  the  objection  ;  the  evidence  was  read,  and 
the  plaintiff  excepted. 

"  The  defendant  then  proved,  that  said  administrators  in 

chief,  on  the day  of ,  having  advertised  the 

personal  property  of  said  Peter  Wyatt,  sold  the  same  publicly, 
and  to  the  highest  bidders  :  that  the  woman  Maria  was  sold 
with  the  other  slaves,,  and  was  bought  by  Mrs.  Wyatt, 
through  whom  the  defendant  derived  title.  The  defendant 
then  offered  in  evidence  the  sale-bill  of  said  administrators, 
including  the  slave  Maria,  and  many  plantation  articles  and 
stock  ;  to  which  the  plaintiff  objected.  The  court  overruled 
the  objection  ;  the  evidence  was  read,  and  the  plaintiff 
excepted.  The  defendant  then  offered  in  evidence  an  order 
made  by  said  orphans'  court  in  March,  1834,  on  the  report  of 
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Bale  made  by  said  administrators  in  chief ;  which  order  is  in 
the  following  words  :  '  Now,  at  this  term  of  the  court,  Wil- 
liam N.  Mock,  one  of  the  administrators  of  the  estate  of 
Peter  Wyatt,  deceased,  came  into  court,  and  made  return  of 
a  sale-bill  of  the  property  of  said  deceased  ;  whereupon  it  is 
ordered  by  the  court,  that  the  clerk  enter  upon  record  the 
sale-bill  in  the  inventory  book  kept  for  that  purpose  ;  and  it 
is  further  ordered  by  the  court,  that  the  clerk  file  in  his  office 
the  original  sale-bill  as  an  office  document.7  To  this  evidence 
the  plaintiff  objected  ;  his  objection  was  overruled  ;  the 
evidence  was  read,  and  the  plaintiff  excepted. 

"  This  was  all  the  evidence  in  the  case,  and  there  was  no 
contest  about  the  facts  ;  and  it  was  agreed  that  the  court 
might  pass  upon  the  above  statement  as  the  facts  of  the  case, 
without  hypothecating  (?)  in  the  charge  to  the  jury.  On  this 
state  of  facts,  the  court  charged  the  jury,  that  the  plaintiff 
could  not  recover  ;  and  the  plaintiff  excepted." 

The  charge  of  the  court  is  now  assigned  as  error. 

THE  case  was  argued,  both  orally  and  in  writing,  by 
THOMAS  WILLIAMS,  for  the  appellant,  and  THOS.  H.  WATTS 
and  D.  W.  BAINE,  for  the  appellee ;  and  on  the  rehearing, 
after  the  delivery  of  the  first  opinion  of  the  court,  a  written 
argument  was  submitted  by  ALEX.  WHITE,  in  behalf  of  the 
appellee.  From  these  arguments,  which  are  too  long  for  in- 
sertion in  full,  the  subjoined  briefs  are  condensed.' 

Points  and  authorities  for  the  appellant. 

1.  The  order  of  sale,  under  which  the  defendant  derived 
title  to  the  slaves,  conferred  no  power  on  the  administrator 
to  sell  the  slaves  belonging  to  his  intestate's  estate.  The 
court  had  no  power  to  order  a  sale  of  the  personal  property 
belonging  to  the  estate,  unless  it  was  shown  that  a  sale  was 
necessary,  either  for  the  payment  of  debts,  or  for  distribution. 
Clay's  Digest,  223,  §  13  ;  ib.  196,  §  22  ;  Wyatt's  Adm'r  v. 
Steele,  26  Ala.  650.  The  order  of  sale,  which  was  made  at 
the  same  time  administration  was  granted,  does  not  show 
that  there  was  any  necessity  for  the.  sale,  nor  that  the  court 
decided  that  such  necessity  existed.  The  record  of  a  court 
of  limited  jurisdiction,  which  the  orphans'  court  undoubtedly 
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was,  must  affirmatively  show  every  fact  necessary  to  support 
its  jurisdiction,  and  nothing  can  be  implied,  or  presumed,  in 
their  favor. — Commissioners'  Court  of  Talladega  v.  Thomp- 
son, 15  Ala.  139  ;  same  case,  18  Ala.  697  ;  Gunn  v.  Howell. 
27  Ala.  663;  McCartney  v.  CaLhoun,  11  Ala.  110  ;  Duck- 
worth v.  Johnson,  7  Ala.  578  ;  Sasnett  v.  Weathers,  21  Ala. 
673  ;  Noles  v.  The  State,  24  Ala.  695  ;  Harrington  v.  The 
People,  6  Barbour,  607.  The  caseof  Wyatt'sAdm'r  v.  Steele, 
26  Ala.  640,  is  contrary  to  the  uniform  current  of  decisions; 
is  not  maintainable  on  principle  or  authority  ;  and  has  been 
overruled,  in  effect,  by  subsequent  cases.  That  the  order 
may  be  assailed  for  want  of  jurisdiction,  see  Miller  v.  Jones, 
26  Ala.  259. 

2.  But,  if  it  is  to  be  presumed  that  the  court  decided  the 
question  whether  a  sale  was  necessary,  the  order  merely  con- 
ferred the  power  to  sell "  the  perishable  property  "  of  the  estate, 
which  did  not  include  the  slaves. — 3  Munford,  288  ;  2  N.  H. 
37  ;  2  McMullen's  Equity  R.  459  ;  Sergeant  on  Attachment, 
18  ;  Conkling's  Admiralty  Practice,  485,  507.     The  case  of 
Steele  v.  Wyatt's  Adm'r,  23  Ala.  764,  cannot  be  regarded  as 
a  correct  exposition  of  the  law  ;  and  the  subsequent  decision, 
26  Ala.  640,  was  based  on  the  conclusiveness  of  the  former. 

3.  The  sale,  though  binding  on  the  immediate  parties  to  it, 
was  void  as  against  all  others  having  an  interest  in  the  estate. 
Weir  v.  Davis,  4  Ala.  442  ;  Dearman  v.  Dearman,  ib.  521  ; 
Fambro  v.  Gantt,  12  ib.  490  ;  10  Peters,   161  ;  1  Howard's 
Miss.  R.  558  ;  2  Smedes  &  Mar.  527  ;  14  ib.  187  ;  1  Hill's 
(S.  C.)  R.  83  ;  17  Ala.  653  ;  18  ib.  828  ;  20  ib.  345. 

4.  As  the  contract  was  in  violation   of  a  positive  statute, 
the  administrator  in  chief  was  estopped  from  bringing  an  ac- 
tion to  recover  the  property  ;  and  therefore  the  statute  of 
limitations  is  no  bar  to  an   action  by   the  administrator  de 
bonis  non. — Lawson's  Adm'r  v.  Lay's  Executor,  24  Ala.  184  ; 
Angell  on  Limitations,  65  ;  3  Stew.  172  :  5  Porter,  64  ;  4  Ala. 
449  ;  7  ib.  359  ;  3  Meeson  &  Welsby,  240 ;  19  Conn.  338  ; 
Story  on  Contracts,  §  491  ;  Smith  on  Contacts,  93. 

Points  and  authorities  for  the  appellee. 
1.  The  charge  of  the  court  was  correct,  because  there  was 
a  fatal  variance   between  the   pleadings    and  proof.     The 
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pleadings,  in  effect,  indicate  a  suit  by  the  plaintiff  as  an  indi- 
vidual, and  not  as  administrator  ;  while  the  proof  shows  no 
right  of  recovery  in  him,  as  an  individual. — Gibson  v.  Land, 
27  Ala.  125  ;  Agee  v.  Williams,  27  ib.  644  ;  Smith  v.  Wiley, 
19  ib.  219  ;  Worden  JT.  Worthington,  2  Barbour'a  (S.  C.)  R. 
369.  The  character  in  which  the  plaintiff  sues  is  not  changed 
by  the  allegation  that  he  was  in  possession  of  the  slaves  "  as 
administrator":  that  averment  is  consistent  with  his  right 
to  recover  as  an  individual,  and,  if  proved,  would  entitle 
him  to  recover  as  an  individual. — Sheldon  v.  Hoy,  11  How- 
ard's Practice  R.  11.  Moreover,  the  plaintiff  declares,  not 
upon  the  title  of  his  intestate,  but  upon  his  own  prior  pos- 
session as  administrator ;  and  it  is  a  universal  rule,  both  at 
law  and  in  equity,  that  the  plaintiff  can  only  recover  on  the 
right  which  he  sets  up  in  his  pleadings. — McKinley  v.  Irvine, 
13  Ala.  700. 

2.  The  charge  of  the  court  may  also  be  maintained,  aside 
from  the  question  of  the  validity  of  the  order  of  sale,  upon 
another  ground.  The  statute  of  limitations  was  a  complete 
bar  to  the  plaintiff  7s  recovery.  That  it  was  not  necessary 
to  plead  the  statute  specially,  see  Lay's  Executor  v.  Lawson's 
Adm'r,  23  Ala.  377.  There  can  be  no  doubt  that  the  lapse 
of  time  was  sufficient  to  effect  a  bar,  if  there  was  any  person 
in  existence  who  was  authorized  to  sue  for  the  property  ;  and, 
it  is  insisted  that  the  administrator  in  chief,  who  made  the 
sale,  might  have  maintained  the  action.  The  cases  of  Pistole 
v.  Street,  5  Porter,  and  Hopper  v.  Steele,  18  Ala.,  which  are 
cited  against  this  position,  are  not  conclusive  as  authority,  nor 
defensible  on  principle,  nor  sustained  by  the  cases  therein 
cited.  Hopper  v.  Steele  is  based  on  the  authority  of  Pistole 
v.  Street,  and  is  entitled  to  no  weight,  because  the  opinion 
was  published  by  mistake  after  it  had  been  withdrawn. — See 
Note  to  table  of  Errata,  18  Ala.  8.  What  is  said  on  the 
point  in  Pistole  v.  Street,  5  Porter,  is  a  mere  dictum  of  the 
judge  who  delivered  the  opinion,  as  shown  on  page  G9  of  the 
report.  The  case  itself  has  been  doubted. — Weir  v.  Davis, 
4  Ala.  445.  The  authorities  cited  in  support  of  the  dictum  do 
not  sustain  it. — P.  71.  A  sale  by -an  administrator,  without 
an  order  of  court,  is  not  within  the  scope  of  his  duties,  but  is 
violative  of  a  positive  statute.  It  is  not  done  in  his  official 
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character,  but  as  an  individual,  and  does  not  affect  the  title 
of  the  estate.  He,  as  the  representative  of  the  estate,  must 
have  the  right  to  recover  its  property  ;  otherwise,  a  succeed- 
ing administrator,  who  is  only  substituted  to  the  rights  and 
powers  of  the  administrator  in  chief,  cannot  recover  it.  The 
doctrine  of  estoppel  has  no  application  to  the  case.  The  ad- 
ministrator, in  his  official  capacity,  as  the  representative  of 
the  estate,  is  a  different  person  from  the  individual.  It  might 
as  well  be  asserted,  that  an  act  done  by  one  as  an  individual, 
or  an  admission  made,  would  estop  him  from  asserting  the 
truth  in  any  fiduciary  or  representative  capacity  ;  or  that  a 
recovery  against  him  individually  would  conclude  him  as  to 
any  defense  which  he  might  have  when  sued  as  the  represen- 
tative of  another. 

3.  The  case  of  Steele  v.  Wyatt's  Adm'r,  23  Ala.  765,  and 
26  Ala.  640,  is  conclusive  as  to  the  validity  of  the  order  of 
sale;  and  is  sustained  by  Millard's  Adm'rsv.  Hall,  24  Ala.  210. 

4.  But,  if  the  former  decision  involving  the  validity  of  the 
same  order  of  sale  is  not  held  conclusive,  its  correctness  is 
maintainable  on  principle.     The  general  rule  is  admitted, 
that  courts  of  limited  jurisdiction  must  make  their  records 
affirmatively  show  all  the  facts  which  are  necessary  to  sup- 
port their  jurisdiction  ;  but  the  principle  does  not  apply  to 
decrees  of  the  orphans'  court  like  the  one  now  under  consid- 
eration.    Proceedings  to  obtain  an  order  to  sell  property  are 
in  rem,  and  there  is  no  person  of  whom  to   take  jurisdiction. 
Wyatt  v.    Campbell,  6   Porter,  232.     The  subject-matter  of 
the  decree  is  the  personal  property  named  in  it ;  and  the 
turning  point  is,  how  does  the  court  obtain  jurisdiction  over 
it  ?    The  orphans'  court,  within  the  sphere  of  subjects-matter 
confided  to  it,  is  a  court  of  general  jurisdiction,  equally  with 
the  circuit  court ;  the  jurisdiction  of  both  being  dependent 
upon  the  provisions  of  the  constitution.     The  orphans'  court, 
when  created,   acquired  general  and  exclusive  jurisdiction 
over  the  personal  estates  of  decedents,  the  granting  of  letters 
testamentary,  &c.     The  extent  of  its  jurisdiction,  as  to  these 
subjects,  must  be  determined  by  reference  to  the  powers  and 
jurisdiction  of  similar  courts  in  England  and  the  older  States 
of  the  Union.     By  the  common  law,  with  the  statutory  modi- 
fications which  existed  in  England  when  our  ancestors  emi- 
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grated  from  that  country,  the  power  of  the  ordinary  over  the 
personal  estates  of  decedents,  which  was  originally  absolute 
and  unqualified  except  by  the  duty  enjoined  to  dispose  of  it  to 
"pious  uses,"  was  somewhat  restricted  by  the  statute  31st 
Edw.  Ill  ;  but  its  grant  of  administration  conferred  on  the  ad- 
ministrator full  power  to  sell  and  dispose  of  the  personalty. 
The  act  of  1806  (Clay's  Digest,  300,  §  21)  vested  the  orphans' 
court  with  u  full  jurisdiction  of  all  testamentary  and  other 
matters  pertaining  to  an  orphans'  court  or  court  of  probate." 
The  act  of  1809  (ib.  223,  §  13)  did  not  affect  the  jurisdiction 
of  the  court,  but  was  only  intended  to  limit  the  powers  of  the 
administrator  in  disposing  of  the  personalty.  The  court  con- 
fers on  the  administrator  all  his  powers,  and  is  not  dependent 
on  his  act  for  its  jurisdiction  of  the  estate.  The  jurisdiction 
of  the  court  as  to  the  realty  is  the  creature  of  the  statute,  and 
is  dependent  upon  a  different  principle.  This  distinction  ex- 
plains a  long  list  of  cases,  beginning  with  Campbell  v.  Wy- 
man.  Where  the  court  has  jurisdiction  of  the  subject-matter, 
it  will  be  intended  that  its  decree  was  founded  on  the  neces- 
sary evidence. — Key  v.  Vaughn,  15  Ala.  497.  The  jurisdic- 
tion of  the  orphans'  court  over  the  personalty  being  plenary, 
all  necessary  intendments  will  be  made  in  favor  of  its  decrees; 
and  the  fact  that  nearly  all  the  personal  property  in  the  State 
must,  in  the  general  course  of  things,  pass  through  this  court 
once  every  thirty  years,  and  the  known  constitution  of  the 
court,  require  that  the  most  liberal  presumptions  should  be 
indulged. 

WALKER,  J. — The  argument,  urged  on  behalf  of  the 
appellee,  that  the  proof  did  not  correspond  with  the  declara- 
tion, and  that  therefore  the  charge  of  the  court  in  favor  of 
the  defendant  was  correct,  is  based  upon  the  supposition, 
that  the  cause  of  action  set  forth  in  the  declaration  pertains 
to  the  plaintiff  individually,  while  the  proof  conduces  to  show 
a  right  of  recovery  in  him  as  administrator.  The  declaration 
avers,  that  the  plaintiff  was  possessed  of  the  slaves,  "  as  of  his 
own  property  as  such  administrator  as  aforesaid,  and  being  so 
possessed  thereof"  casually  lost  them  ;  that  they  came  to  the 
possession  of  the  defendant,  by  finding  ;  and  that  the  defendant, 
knowing  them  to  be  the  property  of  the  plaintiff  "  as  admin- 
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istrator  as  aforesaid,"  did  not  deliver  them  to  him  ;  and  it 
makes  profert  of  the  letters  of  administration.  This  ease  is 
distinguishable  from  those  in  which  mere  words  of  descrip- 
tion, such  as  administrator,  governor,  &c..  succeed  the  name 
of  the  plaintiff  in  the  declaration.  Here,  in  those  averments 
which  constitute  the  gist  of  the  action,  the  words  "  as  admin- 
istrator" are  used,  clearly  indicating  a  cause  of  action  in  the 
plaintiff  in  his  representative  capacity.  The  declaration,  in 
this  particular,  corresponds  with  the  precedents  in  actions  by 
administrators. — See  1  Saunders'  PI.  and  Ev.  499-500  : 
2  Chitty  on  Pleading,  841-842.  We  make  the  following  quo- 
tations from  1  Saunders'  PI.  and  Ev.  498,  as  applicable  in 
principle  to  the  question,  and  decisive  of  it :  "  In  every  de- 
claration by  an  executor  or  administrator  as  such,  he  should 
describe  himself  accordingly  in  the  commencement,  though, 
indeed,  it  will  suffice  if  the  facts  appear  in  other  parts  of  the 
declaration  ;  and  in  stating  a  debt  or  promise  to  him,  the 
word  '  as  executor/  &c.,  must  be  used,  or  the  omission  will  be 
fatal  even  after  the  verdict." — 1  Chitty  on  Pleading,  20, 
notes  z  and  a  ;  Worden  v.  Worthington,  2  Barbour's  S.  C. 
R.  368. 

The  charge  of  the  court  below,  that  if  the  jury  believed  the 
evidence,  they  must  find  for  the  defendant,  is  also  defended 
upon  the  ground,  that  the  plaintiff  declares  upon  the  prior 
possession  of  himself  in  his  representative  capacity,  while  the 
proof  shows  that  he  was  never  in  actual  possession,  and  that 
he  had  no  right  except  that  which  results  from  the  title  of 
his  intestate.  "  The  property  in  the  slaves  sued  for  draws  to 
it  a  possession  in  law ;  therefore,  an  administrator  ma}r  de- 
clare on  his  own  possession  as  administrator,  though  in  fact 
he  has  never  had  possession." — 2  Chitty's  Pleading,  840,  note 
y  ;  2  Saunders'  PL  and  Ev.  873.  It  follows  from  this  indis- 
putable proposition  of  law,  that  the  averment  of  the  declara- 
tion is  sustained  by  proof  of  title  in  the  plaintiff  as  adminis- 
trator, and  the  consequent  right  to  the  immediate  possession 
of  the  property. — Shelden  v.  Hoy,  11  Howard's  Practice  Rep. 

Having  disposed  of  the  minor  points  suggested  on  the  briefs 
of  counsel,  we  proceed  to  consider  the  question,  whether  the 
title  to  the  property  in  litigation  was  in  the  plaintiff  or  the 
defendant. 
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Under,  the  laws  of  this  State,  a  sale  by  an  administrator, 
of  the  personal  property  of  the  estate,  without  the  authority 
of  an  order  of  court,  or  of  a  will,  vests  in  the  purchaser  no 
title  which  is  available  against  an  administrator  debonisnon 
who  conies  into  office  after  him  who  made  the  sale. — Clay'.- 
Digest,  223,  §  13;  ib.  224, .  §  15;  Lay's  Ex'r.v*.  Lawsoii'g 
Adm'r,  23  Ala.  377  ;  Fambrov.  Gantt,  12  Ala.  304;  Wool- 
fork  v.  Sullivan,  23  Ala.  548  ;  Wicr  v.  Davis  &  Humphreys. 
4  Ala.  444  ;  Ventress  v.  Smith,  10  Peters,  175  ;  Swink's 
Adm'r  v.  Snodgrass,  17  Ala.  653. 

A  sale,  made  under  an  order  of  court,  which  is  void  for 
want  of  jurisdiction  in  the  tribunal  .making  it,  must,  in  a  case 
like  this,  be  regarded  as  if  there  had  been  no  order.  There 
was  an  order  of  sale  in  this  case  ;  andthe  sale  under  it  must  be 
valid  or  void,  according  as  the  order  is  valid  or  void. 

The  order  of  the  orphans'  court,  set  up  as  authority  for  the 
administrator's  sale,  through  which  the  defendant  claims  title, 
is  as  follows  :  (Here  the  orders  above  set  out  are  copied.) 
The  statute,  from  which  the  invalidity  of  this  order  is  argued, 
is  in  the  following  words :  "  It  shall  not  be  lawful  for  any 
executor,  or  executors,  administrator,  or  administrators, 
guardian,  or  guardians,  to  take  the  estate,  or  any  part  thereof, 
of  any  testator  or  intestate,  at  the  appraised  value,  or  to  dis- 
pose of  the  same  at  private  sale,  except  when  the  same  is  di- 
rected by  the  will  of  the  testator.  But  in  all  cases  where  it 
may  be  necessary  to  sell  the  whole,  or  any  part,  of  the  personal 
estate  of  any  testator  or  intestate,  it  shall  be  the  duty  of  the  exec- 
utor, administrator,  or  guardian,  to  apply  to  the  orphans'  court 
of  their  county,  for  an  order  of  sale,  and  upon  obtaining  the  sa7ne, 
to  advertise  the  time  and  place  of  such  sale,"  8fc. 

This  statute  does  not  confer  upon  the  orphans'  court  au- 
thority to  order  the  personal  property  to  be  sold,  without 
limitation  or  restriction.  On  the  contrary,  it  is  clearly  pro- 
vided, that  the  order  of  sale  is  to  be  made  on  the  application 
of  the  administrator,  and  where  the  sale  is  necessary.  This 
idea  is  coroborated  by  the  fact,  that  there  is  another  statute, 
which  directs  that,  if  the  estate  is  not  in  debt.  "  so  as  to  en- 
force a  sale  of  any  part  of  the  estate,"  the  judge  shall,  in  a 
given  time,  take  steps  to  effect  a  division.  In  the  case  of 
Lay's  Ex'r  v.  Lawson,  23  Ala.  390,  Judge  Goldthwaite,  re- 
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ferring  to  the  statute  copied  above,  says  :  "We  entertain  no 
doubt,  that  it  was  the  object  of  the  legislature,  not  only  to 
prevent  private  sales  of  the  property  belonging  to  estates  by 
administrators,  but  any  sale  whatever,  unless  required  by  the 
condition  of  the  estate,  or  the  nature  of  the  property  sold." 
In  the  case'of  Steele  v.  Knox,  10  Ala.  614,  Judge  Ormond, 
in  reference  to  the  same  subject,  uses  the  following  language  : 
"  Our  statutes  regulating  this  subject  are  evidently  framed 
upon  the  supposition,  that  there  shall  be  no  sale  of  the  per- 
sonal property  of  a  deceased,  unless  there  is  a  necessity  for 
it,  and  do  not  give  to  the  administrator  the  exclusive  right 
to  judge  of  the  necessity,  but  require  him  to  apply  to  the 
orphans'  court  for  permission  to  sell,  and  authorize  the  power 
'  when  it  may  be  necessary.1 '' 

The  jurisdiction  conferred  by  the  statute  under  considera- 
tion is  not  authorized  by,  or  deducible  from,  the  act  of  1806, 
(Clay's  Digest,  300,  §  21),  which  confers  certain  specific  pow- 
ers, and  clothes  the  court  with  full  jurisdiction  of  all  testa- 
mentary and  other  matters  pertaining  to  an  orphans'  court 
or  court  of  probate.  At  common  law,  an  administrator  had 
full  authority  to  sell  the  personal  property  of  the  estate,  and 
his  power  in  that  respect  was  limited  only  by  his  discretion. 
The  directing  an  administrator  to  sell,  did  not  pertain  to  the 
jurisdiction  of  any  tribunal.  Looking,  therefore,  to  the  com- 
mon law,  and  to  the  authority  exercised  by  the  ecclesiastical 
courts,  in  construing  the  words,  "  full  jurisdiction  of  all  testa- 
mentary and  other  matters  pertaining  to  an  orphans'  court 
or  court  of  probate,"  we  can  find  in  those  words  no  authority 
for  the  jurisdiction  to  order  sales  by  an  administrator. 
Therefore,  our  decisions,  in  reference  to  the  validity  of  orders 
made  under  the  act  of  1806,  have  no  application  here,  and 
are  not  affected  by  this  opinion. — Billiard  and  Wife  v.  Bin- 
ford's  Heirs,  10  Ala.  977  ;  Herbert  v.  Hanrick,  16  Ala.  591  ; 
Eslava  v.  Elliot,  5  Ala.  264 ;  Miller  v.  Jones,  26  Ala,  247. 

The  power  to  order  the  sale  of  personal  property  is  the 
creature  of  the  statute,  and  the  grant  of  the  power,  as  we 
have  already  concluded,  is  accompanied  by  a  specification  of 
the  circumstances  under  which  it  is  to  be  exercised  ;  and 
those  circumstances  are,  an  application  by  the  administrator, 
and  the  necessity  of  the  sale.  The  order  of  sale  in  this  case 
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does  not  indicate  that  an  application  was  made  by  the  ad- 
ministrator, nor  that  there  was  any  necessity,  growing  out  of 
the  condition  of  the  estate  or  the  character  of  the  property, 
for  the  sale.  The  order  of  saler  and  every  word  in  it,  may 
be  troer  and  at  the  same  time  it  may  also  be  that  the  admin- 
istrator neither  sought  nor  desired  a  sale  of  the  property, 
and  that  the  judge  of  the  orphans'  court  ordered  the  sale  of 
his  own  volition,  in  the  absence  of  any  necessity  for  it.  It  is 
unnecessary,  therefore,  to  inquire  whether  the  application  of 
the  administrator  and  the  necessity  must  both  be  shown,  or 
whether  the  jurisdiction  is  maintainable  in  the  absence  of 
either.  The  existence  of  neither  of  them  is  shown  in  the 
order  contested  in  this  case.  The  invalidity  of  such  an  order 
seems  to  result  from  an  application  of  the  undeniable  doctrine, 
that  the  orphans' court  was  a  court  of  limited  jurisdiction,  and 
that  the  facts  upon  which  the  statute  makes  its  jurisdiction 
depend,,  must  appear  on  the  record. 

But  the  very  same  question  that  we  are  considering,  in  re- 
ference to  the  same  order,  was  before  this  court  in  the  case 
of  Wyatt's  Adm'r  v.  Steele,  26  Ala.  639.  The  court  say,  in 
that  case  :  "  Whether  a  sale  was  necessary,  was  a  question 
for  the  determination  of  the  orphans'  court ;  a  question  upon 
which  its  jurisdiction  depended.  The  rule  is  well  settled, 
that  when  the  jurisdiction  of  the  court  depends  upon  a  fact, 
which  such  court  is  required  to  ascertain  and  settle  by  its 
decision,  as  a  preliminary  to  its  jurisdiction,  then  the  exercise 
of  its  jurisdiction  implies  the  previous  ascertainment  of  the 
preliminary  jurisdictional  fact,  and  the  decision  of  the  court 
as  to  the  jurisdictional  fact  cannot  collaterally  be  called  in 
question."  To  what  extent  that  decision  should  be  regarded 
as  an  authority  in  this  case,  can  be  best  determined  by  com- 
paring it  with  later  and  earlier  decisions  of  this  court,  and 
testing  it  by  principles  recognized  in  our  own  and  other  courts. 

In  the  case  of  Gunn  v.  Howell,  27  Ala.  676,  it  was  held,  that 
the  judgment  of  the  court  of  a  sister  State,  in  a  statutory 
proceeding  by  garnishment,  was  void,  because  the  record  did 
not  affirmatively  show  a  return  of  nutta  bona  on  the  creditor's 
execution,  which  was  regarded  as  a  jnrisdictional  fact  in  the 
case.  The  judgment  in  that  case  was  rendered  by  a  court  of 
general  jurisdiction  ;  but  because  its  proceedings  in  that 
34 
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particular  case  were  under  a  special  authority  conferred  by 
statute,  it  was  deemed,  quoad  hoc,  an  inferior  court ;  and  it 
was  held,  that  all  the  facts  necessary  to  sustain  the  jurisdic- 
tion of  the  court,  must  appear  from  its  proceedings,  and  that 
nothing  in  proceedings  of  that  character  was  to  be  taken  by 
intendment. 

In  Hamner  v.  Mason,  24  Ala.  480,  an  order  of  the  orphans' 
court,  discharging  the  sureties  of  a  guardian,  was  regarded 
as  valid,  because  the  taking  of  the  new  bond,  which  was  a 
jurisdictional  fact,  was  shown  by  the  record.  In  that  case, 
the  law  applicable  there,  as  well  as  here,  is  thus  laid  down  : 
"  Where  the  fact  upon  which  the  power  to  act  depends,  is  re- 
ferred by  the  law  maker  to  be  determined  by  the  court  or 
officer,  the  determination  of  the  fact  by  such  court  or  officer 
is  res  adjudicata,  and  cannot  be  questioned.  The  question, 
whether  a  new  bond  was  given,  was  referred  to  the  court, 
and  was  determined  by  it.  This  fact  appears  affirmatively 
from  the  record,  and  is  not  tr  aver  sable." 

Judge  Dargan,  in  Wilson  v.  Judge  of  the  County  Court  of 
Pike,  18  Ala.  160,  in  reference  to  a  bastardy  proceeding, 
says  :  "  It  is  true  the  judgments  of  courts  of  limited  jurisdic- 
tion must  show  the  facts  and  circumstances  which  authorize 
the  court  to  take  cognizance  of  the  matter  ;  in  other  words, 
they  must  show  the  jurisdiction  of  the  court  ',  otherwise,  the  judg- 
ment or  sentence  is  a  nullity" 

It  is  decided  in  the  case  of  Lamar  v.  The  Commissioners' 
Court,  21  Ala.  776,  that  courts  of  limited  jurisdiction  must 
show  vpon  the  face  of  their  proceedings  sufficient  to  support 
their  jurisdiction,  or  their  judgments  will  be  void  ;  and  that 
a  judgment  revoking  a  ferry  license  was  void,  because  the 
proceedings  did  not  show  that  the  owner  of  the  franchise  had 
had  ten  .days  notice  of  the  requisition  to  give  a  new  bond. 
The  statute  upon  which  that  decision  is  based,  makes  the  fail- 
ure to  give  a  new  bond,  after  the  notice  prescribed,  the 
ground,  or  reason,  for  revoking  the  license.  So  that,  in  this 
case,  the  jurisdictional  fact  was  itself  made  by  law  the  reason, 
or  ground,  upon  which  the  court  was  to  exercise  the  power 
conferred. 

In  the  case  of  McCartney  v.  Calhoun,  11  Ala.  110,  a  ques- 
tion, strikingly  similar  to  that  under  consideration,  was  de- 
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cided.  The  question  in  that  case  was  as  to  the  validity  of 
an  administrator's  sale  of  slaves,  under  an  order  of  the  court 
of  ordinary  in  Georgia.  The  order  in  that  case,  as  in  this, 
was  simply  an  authority,  or  direction  to  sell,  without  any 
statement  of  the  reasons  for  which  it  was  made.  The  Geor- 
gia statute  prohibits  the  sale  of  slaves  by  an  administrator, 
but  authorizes  the  court  of  ordinary  to  direct  their  sale, 
where  the  other  personal  property,  together  with  the  hire  of 
slaves  for  twelve  months,  is  insufficient  to  discharge  the  debts, 
or  where  an  equal  division  could  not  be  made.  The  sale  was 
held  void,  because  the  jurisdictional  facts  were  not  shown  in 
the  proceedings  of  the  court.  The  court  say,  in  reference  to 
the  very  question  which  we  are  now  considering  :  "  The 
argument  urged,  that  we  must  presume  those  fads  to  have  been 
done  without  which  the  court  of  ordinary  could  not  have  directed 
the  sale  of  the  slaves,  is  at  war  with  the  entire  current  of  author- 
ity,  and  would  confound  all  the  distinctions  between  courts  of 
general  and  those  of  limited  jurisdiction." 

We  cite,  also,  as  fully  sustaining  the  principle  of  the  fore- 
going authorities,  decisions  of  this  court  in  the  following 
cases  :  Commissioners  of  Talladega  v.  Thompson,  15  Ala. 
139 ;  same  case,  18  Ala.  696-697  (see,  also,  the  quotations 
from  Bacon's  Abridgment  in  this  case) ;  Heirs  of  Bishop  v. 
Hampton,  15  Ala,  761  ;  Wyman  v.  Campbell,  6  Porter,  219  ; 
Taliaferro  v.  Bassett,  3  Ala.  670  ;  and  Owen  v.  Jordan, 
27  Ala.  608, 

From  the  decisions  of  this  court,  collected  and  cited  above, 
it  will  be  found  that  there  is  a  long  chain  of  cases,  uniformly 
maintaining,  that  the  orphans'  court  was  a  court  of  limited, 
or  special  jurisdiction  ;  that  therefore,  to  the  validity  of  its 
judgments,  it  is  necessary  that  its  jurisdiction  should  be 
shown,  in  each  case,  upon  the  face  of  its  proceedings  ;  and 
that  the  facts  necessary  to  support  the  jurisdiction  will  not 
be  supplied  by  intendment.  The  cases  are  in  irreconcilable 
conflict  with  the  doctrine  of  Wyatt  v.  Steele,  supra,  that  the 
exercise  of  jurisdiction  implies  the  previous  ascertainment  of 
the  jurisdictional  fact.  That  doctrine  abrogates  the  distinc- 
tion between  courts  of  general,  and  of  special,  or  limited 
jurisdiction.  In  a  quotation  from  1  Strange,  in  the  Commis- 
sioners of  Talladega  v.  Thompson,  18  Ala.,  that  distinction  is 
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lucidly  stated,  as  follows  :  "  Nothing  shall  be  intended  to  be 
out  of  the  jurisdiction  of  a  superior  court,  but  that  which 
specially  appears  to  be  so  ;  and  on  the  contrary,  nothing 
shall  be  intended  to  be  within  the  jurisdiction  of  an  inferior, 
but  that  which  is  so  expressly  alleged."  It  is  conceded,  that 
if  the  court  of  limited  jurisdiction  is  charged  with  the  ascer- 
tainment of  jurisdictional  facts,  and  its  proceedings  show  that 
these  facts  were  ascertained,  they  cannot  be  denied  ;  because 
the  making  of  the  jurisdiction  of  the  court  depend  upon  a 
preliminary  fact,  implies  authority  to  ascertain  that  fact.  A 
misapprehension  of  this  principle,  doubtless,  led  the  court, 
in  Wyatt  v.  Steele,  into  the  position,  that  the  exercise  of  a 
jurisdiction  dependent  upon  a  preliminary  fact  implies  the 
ascertainment  by  the  court  of  that  fact. 

The  case  cited  in  support  of  the  opinion  in  Wyatt  v.  Steele, 
does  not  sustain  it.  ,  The  case  is  Brittain  v.  Kinnard,  1  Brod. 
&  Bing.  432,  (5  E.  C.  L.  137).  It  really  asserts  nothing  more, 
than  that  the  ascertainment  of  jurisdictional  facts,  by  a  court 
of  limited  jurisdiction,  is  conclusive.  "  Thegeneral  principle/7 
says  Dallas,  C.  J.,  in  that  case,  "  applicable  to  cases  of  this 
description,  is  perfectly  clear.  It  is  established  by  all  the 
ancient,  and  recognized  by  all  the  modern  authorities ;  and 
the  principle  is,  that  a  conviction  by  a  magistrate,  who  has 
jurisdiction  over  the  subject-matter,  is,  if  no  defects  appear 
on  the  face  of  it,  conclusive  of  the  facts  stated."  And  to  the 
same  effect  are  the  decisions  of  the  other  judges.  The  pro- 
ceedings of  the  court  disclosed  the  jurisdictional  facts  ;  and 
the  question  was,  whether  they  could  be  contradicted. 

The  case  of  Wyatt  v.  Steele  has  already  been  departed 
from  by  our  predecessors,  in  the  cases  of  Owen  v.  Jordan, 
27  Ala.  608,  and  Gunn  v.  Ho  well,  supra  ;  and  is,  in  effect,  over- 
ruled as  to  the  principle  upon  which  it  proceeds.  The  ques- 
tion now  is,  not  whether  we  shall  overrule  it,  but  whether 
we  shall  repeat  the  principle  decided.  We  deem  it  our  duty 
to  dissent  in  terms,  as  has  heretofore  been  done  in  effect,  from 
so  much  of  the  opinion  in  Wyatt  v.  Steele,  supra,  as  is  quoted 
above  ;  because  we  cannot  adhere  to  it  without  overruling  a 
large  number  of  decisions  of  this  court,  some  of  them  later 
than  that  case,  which  harmonize  among  themselves,  are  well 
recognized  by  the  profession,  and  rest  upon  undeniable 
principles. 
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That  the  statute  of  limitations  does  not  commence  running 
against  the  plaintiff,  until  the  appointment  of  an  administra- 
tor de  bonis  non,  is  settled  by  the  decision  in  Lay  v.  Lawson, 
24  Ala.  184,  and  other  authorities  cited. 

For  the  error  in  the  charge  of  the  court  below,  its  judg- 
ment is  reversed,  and  the  cause  remanded. 

STONE,  J.,  not  sitting. 

NOTE  BY  THE  REPORTER. — The  foregoing  opinion  was  de- 
livered at  the  June  term,  1856,  but  was  afterwards  withdrawn 
on  the  petition  of  the  appellee's  counsel  for  a  rehearing.  The 
substance  of  the  arguments  submitted  with  the  petition  is  in- 
corporated in  the  preceding  briefs.  At  the  present  term,  in 
response  to  the  application  for  a  rehearing,  the  following 
opinion  was  pronounced  : 

WALKER,  J. — The  importance  of  the  decision  in  this 
case  ;  the  arguments  against  the  opinion  delivered  at  the  last 
term,  by  the  counsel  for  the  appellee,  and  by  other  members 
of  the  bar,  who  maintained  its  incorrectness  ;  and  a  sincere 
desire  upon  our  part  to  give  to  all  the  arguments  a  most 
deliberate  and  thorough  examination,  induced  us  to  set  aside 
the  judgment  of  reversal,  and  to  hold  the  case  under  advise- 
ment until  the  present  term  of  the  court.  Our  reflections, 
and  examination  of  authorities,  have  confirmed  us  in  the 
opinion  expressed  at  the  last  term  ;  and,  while  acknowledg- 
ing the  learning  and  ingenuity  of  the  arguments  urged  against 
it,  we  regard  it  as  a  duty  to  adhere  to  that  opinion. 

It  has  been  argued,  that  the  orphans'  court  ought  to  be 
considered  a  court  of  general  jurisdiction.  The  argument  is 
drawn  from  the  9th  section  of  article  V  of  the  constitu- 
tion, which  confers  upon  the  general  assembly  power  to 
establish  "a  court  of  probate  for  the  granting  of  letters 
testamentary  and  of  administration,  and  for  orphans'  busi- 
ness ;"  and  the  act  of  1800,  (Clay's  Digest,  300,  §  21,)  which 
creates  the  orphans'  court,  and  gives  it  "  full  jurisdiction  of 
all  testamentary  and  other  matters  pertaining  to  an  orphans' 
court  or  court  of  probate."  It  is  contended,  that  the  orphans' 
court  was  made  by  this  statute,  enacted  in  pursuance  to  the 
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express  provisions  of  the  constitution,  a  court  of  general 
jurisdiction.  Without  contesting  that  proposition,  let  us 
inquire  what  is  its  effect.  If  the  court  is  made  one  of  general 
jurisdiction  over  all  matters  pertaining  to  an  orphans',  court, 
it  acquires  by  the  comprehensive  grant  of  power  the  same 
jurisdiction  which  pertained  to  similar  courts  in  England, 
whence  we  derive  the  fundamental  principles  of  our  jurispru- 
dence. As  to  the  powers  which  it  derives  under  this  general 
grant  of  authority,  it  may  be  a  court  of  general  jurisdiction. 
But  as  to  those  powers  which  that  court  derives  under  special 
statutes,  and  which  would  not,  in  the  absence  of  the  statute, 
pertain  to  it  as  a  court  of  probate,  it  must,  in  common  with 
all  other  courts,  be  deemed  a  court  of  limited  jurisdiction. 
Whenever,  by  statute,  a  new  power  is  conferred  even  upon 
the  circuit  court,  which  undoubtedly  is  a  court  of  general 
jurisdiction,  and  the  mode  of  proceeding  is  prescribed  by 
statute,  it  becomes,  quoad  hoc,  a  court  of  special,  or  limited 
jurisdiction.  If,  then,  the  orphans'  court  derives  its  power  to 
order  the  sale  of  the  personally  of  estates  from  a  statute,  it 
is,  as  to  that  matter,  a  court  of  special  jurisdiction.  Whether 
it  does  derive  this  power  from  a  statute,  may  be  determined 
by  inquiring  whether  or  not  it  would  have  such  a  power  in 
the  absence  of  the  statute.  No  lawyer  would  for  a  moment 
deny  that,  in  the  absence  of  the  statute,  the  orphans'  court 
would  have  had  no  power  whatever  to  make  any  order  for 
the  sale  of  the  personalty,  because  the  power  of  selling  the 
personalty  appertained  at  common  law  to  the  administrator, 
and  was  limited  only  by  his  discretion. 

At  one  time  in  England,  the  ordinaries  had  power  to  sell  and 
dispose  of  the  estates  of  decedents,  and  for  the  manner  in  which 
they  exercised  that  power  were,  in  the  language  of  Blackstonc, 
"  not  accountable  to  any  but  to  God  and  themselves."  This 
discretionary  power  was  exercised  by  the  English  prelates, 
not  in  a  judicial  capacity,  but  as  individuals.  They  did  not 
act  as  a  court,  but  were  clothed  with  the  power  of  seizing 
upon  the  goods,  and  of  appropriating  them  to  various 
purposes,  which  changed  from  time  to  time,  as  the  people 
emerged  from  superstition,  until  at  last  the  appointment  of 
the  widow  or  next  of  kin  as  administrator  was  provided  for 
by  statute  ;  and  thenceforward  a  discretionary  power  over 
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the  sale  of  decedents'  goods  was  exercised  by  the  adminis- 
trator. 

It  is  thus  seen,  that  the  authority  to  order  the  sale  of  the 
personalty  of  an  estate  never  pertained  to  any  court  in 
England.  Our  statute  conferred  upon  the  court  a  power 
which  did  not  belong  to  it  in  its  general  character  of  an 
orphans'  or  probate  court.  The  statute  was.  as  to  the  court, 
an  enabling  law,  bestowing  a  new  power  ;  and  as  to  the 
administrator,  a  disabling  law,  taking  away  from  him  the 
discretionary  power  to  sell.  Its  object  was,  to  make  that 
which  was  before  a  matter  of  discretion  with  the  administra- 
tor, a  matter  of  judicial  power,  to  be  exercised  under  the 
circumstances  indicated  in  the  statute.  As  to  this  power, 
the  orphans'  court  is  a  new  jurisdiction,  unknown  to  the 
common  law  ;  and  must,  upon  a  principle  too  well  established 
to  be  questioned,  be  deemed  a  court  of  limited  jurisdiction. 

By  the  supreme  court  of  Georgia,  in  the  case  of  Tucker  v. 
Harris,  13  Ga.  1,  a  forcible  description  is  given  of  the  loose- 
ness, carelessness,  and  irregularity  which  characterize  the 
proceedings  and  records  of  the  court  of  ordinary  of  that 
State,  to  which  our  court  is,  in  the  nature  of  its  powers, 
si rikingly  assimilated.  From  that  consideration,  the  neces- 
sity and  propriety  of  a  modification  of  the  common  law,  in 
its  application  to  that  court,  and  the  adoption  of  a  more 
liberal  rule  of  intendment  in  favor  of  its  jurisdiction,  are 
deduced.  The  learned  judge,  evidently  alive  to  the  evil  of 
requiring  the  records  of  such  a  court,  constituted  as  it  is,  to 
show  affirmatively  the  jurisdictional  facts  ;  and  clearly  per- 
ceiving the  amount  of  litigation,  and  the  doubtfulness  of  title, 
likely  to  result  from  the  visitation  upon  the  judgments  of 
such  a  court  of  the  stern  rules  of  the  common  law,  expressed 
a  hope  that  another  legislature  would  not  be  permitted  to 
intervene,  without  the  passage  of  an  act,  declaring  courts  of 
ordinary  to  be  courts  of  general  jurisdiction.  We  concur 
with  the  learned  judge  as  to  the  necessity  of  legislation  upon 
this  subject ;  and  we  think,  that  an  act,  declaring  that  courts 
of  probate  shall  be  regarded  as  courts  of  general  jurisdiction, 
when  their  orders,  judgments,  or  decrees,  are  collaterally  assaikd, 
would  meet  and  remedy  the  evil  as  to  all  subsequent  proceed- 
ings of  that  court.  But,  while  we  acknowledge  the  expedi- 
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ency  of  a  modification  of  the  law  hi  its  application  to  the 
probate  court,  we  do  not  consider  it  our  province  to  make 
that  modification.  We,  as  individuals,  know  that  the  probate 
judges  are  not  always  selected  for  their  legal  learning  ;  and 
that  the  records  of  the  court  are  often  made  up  without  the 
aid  of  counsel,  and  in  haste  ;  and  that  consequently  there 
must  frequently  occur  a  deficiency  in  the  recital  of  jurisdic- 
tional  facts,  even  where  they  really  exist.  Yet  we  must 
confine  ourselves  to  the  duty  of  declaring,  and  must  not  assume 
the  privilege  of  making,  or  altering  the  law.  The  law,  as 
we  have  laid  it  down,  has  existed,  and  been  recognized,  from 
the  earliest  days  of  English  jurisprudence  ;  is  maintained 
through  an  almost  unbroken  current  of  decisions  by  this 
court;  and  we  must  stand  by  it,  or  cease  to  act  as  judges,  and 
convert  ourselves  in{o  legislators. 

We  now,  as  we  did  at  the  last  term,  announce  as  our 
judgment,  that  the  judgment  of  the  court  below  must  be 
reversed,  and  the  cause  remanded. 


PICKENS  AND  WIPE  vs.  OLIVER. 

L  ACTION  BY  HUSBAND  AND  WIFE  TO  RECOVER  SLAVES,  WIFE'S  SEPARATE  PROPERTY.] 

1.  W  hen  toife  must  site  or  be  sued  alottc. — Under  the  provisions  of  the  Code, 
(§§  1982,  1997,  2131,)  in  suits  relating  to  the  wife's  separate  estate  created 
by  statute,  she  must  sue  and  be  sued  alone,  where  the  suit  is  for  the  corpus 
of  the  property,  or  for  damages  to  the  property  itself,  as  distinguished 
from  its  use  ;  and  where  the  rents,  income  and  profits  of  the  property  are 
the  mere  incident  of  a  suit  for  the  property  itself,  and  not  the  foundation 
of  the  suit,  she  may  recover  them. 

2.  When  husband  mist  sue  alone. — Where  the  wife's  separate  estate  is  created  by 
contract,  and  such  contract  appoints  no  trustee,  the  husband  alone  has  the 
right  of  action,  after  he  has  once  reduced  the  property  to  possession  ;  and 
where  the  separate  estate  is  created  by  statute,  but  the  rents,  income  and 
profits  are  the  foundation  of  the  suit,  he  must  sue  alone. 

3.  When  husband  and  wife  must  be  joined. — Husband  and  wife  must  be  joined, 
either  as  plaintiffs  or  defendants,  in  suits  not  relating  to  her  separate  estate 
created  by  statute,  where  the  marriage  took  place  before  the  1st  March, 
1848,  and  the  object  of  the  suit  is  to  reduce  to  possession  some  chose  ia 
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action  of  the  wife  of  which  the  husband  has  never  had  possession,  either 
actual  or  constructive;  or  where  the  separate  estate  is  created  by  contract, 
which  contract  appoints  no  trustee,  and  the  husband  has  never  reduced  the 
property  to  possession;  or  where  the  action  is  brought  for  a  tort  committed 
by  or  upon  the  wife;  or  where  it  was  necessary,  at  common  law,  on  account 
of  her  interest,  that  the  wife  should  be  joined.  But  where  the  wife  has  a 
purely  equitable  interest  in  the  subject- matter  of  the  suit,  which,  before  the 
adoption  of  the  Code,  was  cognizable  only  in  a  court  of  equity,  her  remedy 
is  still  in  that  court,  and  is  not  affected  by  section  2131  of  the  Code. 
4.  Sufficiency  of  complaint. — In  an  action  by  husband  and  wife,  to  recover  slaves 
which  are  alleged  to  be  the  separate  property  of  the  wife,  a  complaint,  in 
the  form  given  in  the  Code  (p.  552)  "for  the  recovery  of  chattels  in  specie.'' 
is  sufficiently  certain  and  definite,  on  demurrer,  although  it  does  not  allege 
whether  the  wife's  separate  estate  was  created  by  contract  or  by  statute,  or 
whether  the  husband  has  ever  had  possession  of  the  slaves*during  cover- 
ture; but  no  recovery  can  be  had,  under  such  a  complaint,  upon  a  cause  of 
action  which  does  not  authorize  husband  and  wife  to  join  as  plaintiffs. 

APPEAL  from  the  Circuit  Court  of  Butler. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

THIS  action  was  brought  by  James  V.  Pickens  and  Marga- 
ret C.,  his  wife,  against  Samuel  Oliver  ;  and  the  complaint, 
to  which  a  demurrer  was  sustained,  was  in  these  words  : — 
"  The  plaintiffs  claim  of  the  defendant,  as  the  separate  estate 
of  Margaret  C.  Pickens,  wife  of  said  James  V.  Pickens,  the 
following  slaves,  Amy,  a  woman,  and  her  three  children,  Jane, 
Austin,  and  Mima  ;  with  the  value  of  the  hire  of  said  slaves, 
or  use  thereof,  during  their  detention,  to-wit,  from  the  1st 
January,  1849."  The  sustaining  of  the  demurrer  is  the  only 
matter  now  assigned  as  error. 

THOS.  WILLIAMS,  for  the  appellant. — The  principle  is  well 
settled,  that  where  the  wife  is  the  meritorious  cause  of  action, 
the  husband  may  or  not  join  her. — Morris  v.  Boothe  and 
Wife,  8  Ala.  907.  This  action  is  brought  to  recover  for  the 
conversion  of  the  wife's  separate  estate.  Where  there  is  no 
trustee,  the  legal  title  is  in  the  husband,  if  he  reduces  the 
property  to  possession. — Gerald  and  Wife  v.  McKenzie, 
7  Ala.  166.  But  how  is  the  court  to  know  whether  or  not 
there  is  a  trustee  ?  That  must  depend  upon  the  proof ;  and 
the  rules  of  pleading  do  not  require  that  the  proof  should  be 
set  out  in  the  declaration.  In  the  action  of  trover  or  detinue, 
the  plaintiff  is  not  required  to  set  out  his  title  :  he  alleges 
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only  that  the  property  is  his,  and  that  it  is  detained,  or  has 
been  converted  ;  and  "whether  the  property  is  his  or  not 
depends  on  the  evidence  adduced  in  support  of  his  title.  He 
might,  with  equal  propriety,  be  required  to  set  out  his  proof 
as  to  how  the  conversion  occurred.  It  is  not  pretended  that 
a.  feme  covert  can  sue  at  law;  but,  if  she  renders  services,  or 
is  slandered,  or  assaulted  and  beaten,  she  may  join  with  her 
husband  in  the  action.  The  case  of  Gibson  v.  Land,  27  Ala. 
117,  does  not  assert  that  the  wife  cannot  be  joined,  but  only 
that  the  husband  may  sue  alone. 

WATTS,  "JUDGE  &  JACKSON,  contra. — 1.  At  common  law, 
the  wife  had  no  legal  existence,  and  could  not  sue  alone. 
Her  separate  estate  could  only  be  protected  in  equity  ;  she 
could  maintain  no  action  at  law  for  its  recovery.  Unless  the 
statute  law  gives  the  wife  a  remedy  in  her  own  name,  she  has 
none  at  law  ;  and  the  statute  gives  her  no  remedy. — Gerald 
and  Wife  v.  McKenzie,  27  Ala.  166  ;  Friend  v.  Oliver, 
27  Ala.  534. 

2.  Nor  can  the  wife  be  joined  with  the  husband  in  suing 
for  her  separate  estate.     She  has  no  standing  in  a  court  of 
law,  as  to  her  separate  estate,  except  by  virtue  of  some  statute. 
The  cases  in  which  she  may  be  joined  are  all  defined  ;  and 
the  declaration  must  set  forth  the  facts  showing  her  right  to 
be  joined. — 1    Chitty's  Pleadings,  73,  7 1  ;  Gibson  v.  Land, 
27  Ala.  117. 

3.  The  complaint  only  alleging  that  the  property  sued  for 
was  the  separate  estate  of  the  wife,  without  undertaking  to 
show  how  it  was  held,  or  its  character,  the  legal  title  vested 
in  the  husband  as  trustee,,  and  he  alone  ought  to  have  sued. 
Friend  v.  Oliver,  supra. 

STONE,  J. — It  has  been  settled  in  this  court,  that  the 
latter  clause  of  section  2131  of  the  Code  relates  exclusively 
to  separate  estates  of  married  women  created  by  our  statutes.  . 

Gerald  and  Wife  v.  McKenzie,  27  Ala.  166;  Friend  v.  Olivcr^Tj  * 
ib.  134;    Willis   v.   Cadenhead,  28  Ala.  472  ;    Gibson  v. 
Marquis  and  Wife,  at  the  present  term. 

It  is  also  settled  in  this  State,  that  when  a  married  woman 
has  a  separate  estate,  created  by  contract,  and  not  governed 
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by  the  Code,  and  such  contract  appoints  no  trustee,  her 
husband  becomes  her  trustee  by  operation  of  law,  'and  the 
legal  title  of  her  personal  property  vests  in  him,  so  soon  as 
he  reduces  it  to  possession. — Gerald  and  Wife  v.  McKenzie, 
and  Friend  v.  Oliver,  supra  ;  Land  v.  Gibson,  27  Ala.  117. 
In  Friend  v.  Oliver,  this  court  said,  "  In  such  case,  the 
husband  alone  has  the  right  of  action." 

In  determining  what  separate  estates  are  created  by  law, 
and  thus  brought  under  the  influence  of  the  second  clause  of 
section  2131,  as  construed  by  the  previous  decisions  of  this 
court,  it  is  proper  that  we  should  consider  sections  1982  and 
1997  of  the  Code.  Section  1982  declares,  that  "  all  property 
of  the  wife,  held  by  her  previous  to  the  marriage,  or  which 
she  may  become  entitled  to  after  the  marriage,  in  any  manner, 
is  her  separate  estate."  Section  1997  declares,  that  the 
provisions  of  article  3,  chapter  1,  title  5, -part  2,  of  the  Code. 
"  are  operative  on  the  estates  of  all  married  women,  who 
have  been  married,  or  have  received  property  by  descent,  gift, 
or  otherwise,  since  the  first  of  March,  1848." 

We  hold,  that  these  sections  relate  to.  and  provide  for, 
estates  of    married   women  which  are  made  separate  by  S 
operation  of  law  ;  estates  created  by  descent,  gift,  or  in  some     \ 
other  manner,  without  words  which  would  have  created  a 
separate  estate  before  our  statutes  on  the  subject;  and  not  to 
estates  which,  independent  of  legislation,  would  have  been 
separate  by  operation  of  the  instrument  or  contract  creating 
them. 

We  once  entertained  doubts  of  the  correctness  of  the  con-  .• 
struction  of  section  2131,  as  given  in  Gerald  v.  McKenzie, 
and  Friend  v.  Oliver.  Further  reflection  has  satisfied  us  that 
those  decisions  take  the  only  correct  view  which  can  be  taken 
of  that  section.  If  we  were  to  depart  from  them,  and  hold 
that  that  section,  which,  we  admit,  relates  only  to  the  remedy, 
is  alike  applicable  to  estates  made  separate  by  law  and  by 
contract,  we  would  involve  ourselves  in  inextricable  difficul- 
ties,  both  in  rendering  and  enforcing  judgments  ;  difficulties, 
for  the  solution  of  which  no  legislative  provision  has  yet  been 
made.  We  therefore  cheerfully  re-affirm  those  decisions. 

We  have  thus  defined  the  character  of  separate  estate  for 
which  the  wife  must  sue  and  be  sued  alone  under  section  2131 
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of  the  Code.  We  think  this  rule  must  be  confined  to  suits 
for  the  corpus  of  the  property,  and  for  damages  to  the  prop- 
erty itself,  as  distinguished  from  its  use.  The  rule  as  to  the 
rents,  income,  and  profits  of  the  separate  estate,  is  different. 
In  these  the  husband  has  an  interest,  because  he  is  not  liable 
to  account  for  them. — §  1983. 

We  think  that,  under  the  article  of  the  Code  above  referred 
to,  the  husband,  so  long  as  he  continues  the  trustee  of  his 
wife's  separate  estate,  is  entitled  to  the  entire  "rents,  income 
and  profits,"  which  accrue  from  it  during  the  continuance  of 
the  trust,  and  that  in  them  the  wifehas  no  interest. — Andrews 
v.  Huckabee,  at  the  present  term.  For  these,  if  they  are  the 
foundation  of  the  suit,  the  husband  alone  must  sue.  If  they 
be  the  mere  incident  of  a  suit  to  recover  the  property,  or  its 
value,  another  principle  of  law  operates  upon  it.  The  law 
abhors  a  multiplicity  of  suits.  We  cannot  suppose  that  the 
legislature  intended  by  the  Code  to  split  up  demands,  or  to 
increase  the  number  of  suits.  One  of  their  objects  was,  to 
simplify  proceedings.  Damages  for  the  detention  of  chattels, 
are.  under  the  general  rule,  recoverable  in  an  action  of 
detinue  :  or,  as  it  is  described  in  the  Code,  an  action  "  for 
the  recovery  of  chattels  in  specie." — Code,  p.  552.  Both  the 
chattel,  and  the  damages  for  its  detention,  were,  before  the 
Code,  recoverable  in  one  action.  We  hold,  then,  that  not- 
withstanding the  husband,  until  his  removal  from  the  trust 
under  sections  1994-5-6  of  the  Code,  is  entitled  to  the  rents, 
income  and  profits  of  his  wife's  separate  estate,  accruing  during 
coverture;  yet,  when  the  suit  relates  to  the  separate  estate, 
and  it  becomes  necessary  for  the  wife  to  sue  alone,  pursuant 
to  section  2131,  she  may  recover  damages,  if  any  have  been 
incurred,  as  incidental  to  the  trespass  or  detention  of  the 
chattel. 

The  first  branch  of  section  2131  of  the  Code  has  not  been 
construed  by  this  court.  It  was  not  intended  to  embrace 
suits  which  relate  to  the  separate  estates  of  married  women 
created  by  law.  They  were  provided  for  by  the  latter  branch 
of  that  section.  We  must,  then,  seek  some  field  for  its  oper- 
ation, other  and  distinct  from  the  estates  of  married  women 
which  become  separate  by  operation  of  law. 

The  Code  does  not  propose  to  remove  all  the  legal  inca- 
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pacities  of  married  women.  Beyond  its  express  provisions, 
they  are  no  more  sui  juris  than  they  were  before  its  adoption. 
See  Gibson  v.  Marquis  and  Wife,  at  the  present  term.  This 
incapacity  to  sue,  and  exemption  from  suit,  results  not  from 
any  express  declaration  to  that  effect,  but  from  the  fact  that 
their  disabilities  and  immunities,  as  they  existed  at  common 
law,  have  been  only  partially  removed. 

The  first  clause,  then,  of  section  2131  operating  upon  rights 
and  liabilities  of  married  women  which  do  not  relate  to  their 
estates  made  separate  by  law,  the  inquiry  arises,  what  is  the 
interest  which  a  married  woman  must  have  in  the  subject-mat- 
ter of  the  suit,  which  renders  it  necessary  that  she  should  be 
joined  with  her  husband  ?  It  is  clear  she  must  be  joined, 
either  as  plaintiff  or  defendant,  in  every  case,  (not  relating  to 
her  estate  made  separate  by  operation  of  law,)  where  by  the 
rules  of  the  common  law  it  was  necessary,  on  account  of  her 
interest,  that  she  should  be  joined  with  her  husband.  This 
will  include  the  following  cases  at  least,  which  are  put  only 
by  way  of  example  : 

1.  When  the  marriage  took  place  before  the  first  of  March, 
1848,  and  it  is  necessary  to  bring  suit  to  reduce  to  possession 
some  chose  in  action  of  the  wife,  of  which  the  husband  has 
never  had  the  possession,  either  actual  or  constructive. 

2.  When  the  wife  has  a  separate  estate,  created  by  contract, 
which  contract  appoints  no  trustee.     In  such  case,  whether 
the  marriage  took  place  before  or  since  March  1st,  1848,  the 
same  rule  prevails  as  in  the  case  last  above  stated.     The 
husband  becomes  trustee  by  virtue  of  the  marriage — not  by 
virtue  of  any  contract  creating  him  such  ;  and  to  reduce  the 
property  to  possession  by  force  of  his  marital  rights,  he  must 
join  his  wife  in  the  action. 

3.  In  all  cases  where  an  action  is  brought  for  a  tort  com- 
mitted upon  or  by  a  married  woman. 

In  each  of  these  cases,  the  wife  has  such  an  interest  in  the 
subject-matter,  as  brings  her  within  the  imperative  provisions 
of  the  statute.— 1  Chitty's  Pleadings,  83-4. 

We  are  aware  that,  in  some  standard  authorities,  it  is  said 
that  the  husband  may  sue  alone,  in  detinue,  to  recover  the 
chattels  of  the  wife  which  are  detained  from  him,  although 
he  has  never  had  either  an  actual  or  constructive  possession 
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of  them.— See  1  Chitty's  PI.  139  ;  1  Brighton  Husband  and 
Wife,  34-5.  Some  authorities  go  so  far,  as  to  assert  that,  in 
such  case,  he  alone  can  sue. — 1  Chitty's  PI.  84;  Bacon's  Abr. 
'  detinue.'  There  are  other  authorities,  which  hold  that,  in 
such  cases,  the  wife  may  be  joined. — See  Broome  v.  King, 
10  Ala.  819  ;  Johnson  v.  Pastun,  Cam.  &  Nor.  464.  We 
think  the  latter  the  much  sounder  principle. 

In  all  such  cases,  the  rights  of  the  husband,  as  husband,  do 
not  attach  to  the  personal  goods  of  the  wife,  unless  he  reduce 
them  to  possession,  actual  or  constructive,  during  the  contin- 
uance of  the  coverture.  If  he  die  before  they  are  so  reduced 
to  possession,  the  right  to  the  property,  at  common  law, 
survived  to  the  wife,  and  did  not  go  to  the  husband's  personal 
representative. — See,  on  this  point,  the  numerous  authorities 
collated  in  Mason  v.  McNeill,  23  Ala.  201  ;  Gibson  v.  Land, 
27  Ala.  117  ;  Walker  v.-  Fenner,  28  Ala,  367.  This  right 
of  survivorship  being  in  the  wife,  we  think  the  much  better 
practice,  in  every  such  case,  would  have  been,  even  at  common 
law,  to  join  the  wife  as  plaintiff  ;  so  that,  in  case  the  husband 
died  before  the  termination  of  the  suit,  the  action  might  have 
been  continued  in  the  name  of  the  wife  as  survivor. — Addison 
on  Contracts,  340. 

However  this  right  of  election  may  have  existed  at  the 
common  law,  the  first  clause  of  section  2131  of  the  Code 
relieves  the  question  of  all  further  doubt.  Marriage,  at  the 
common  law,  did  not  divest  the  wife  of  all  interest  in  her 
choses  in  action.  The  right  of  survivorship  remained  in  her. 
This  right  was  not  destroyed,  until  her  husband  reduced  the 
property  to  possession,  actual  or  constructive,  and  in  this 
way  became  himself  the  owner  of  the  entire  property.  This 
interest  in  her  made  it  necessary  to  join  her  in  some  of  the 
forms  of  action  at  law,  and  permitted  her  to  be  joined  in  every 
action  that  might  be  brought  to  recover  such  chose  in  action. 
This  interest  was  at  least  a  quasi  legal  right,  because  courts 
of  law  recognized  and  enforced  it.  Being  an  interest  in  the 
subject-matter  of  the  suit,  which  courts  of  law  would  recognize 
and  protect,  the  first  clause  of  the  section  of  the  Code  above 
cited,  declares  that,  in  suits  relating  to  such  property,  she 
must  be  joined  either  as  plaintiff  or  defendant. 

It  may  be  further  contended,  that,  inasmuch  as  the  wife 
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who  owns  a  separate  estate,  created  by  contract,  has  a  con- 
tinuing interest  in  the  subject-matter,  even  after  the  husband 
has  once  reduced  the  property  to  possession,  she  should  be 
joined,  as  plaintiff  or  defendant,  in  all  subsequent  as  well  as 
prior  litigation  in  regard  to  it.  We  confess  we  were  at  one 
time  inclined  to  adopt  this  view,  as  applicable  to  all  cases 
where  the  instrument  creating  the  separate  estate  appoints 
no  trustee.  We  now  think  otherwise. 

It  will  be  borne  in  mind,  that  all  the  provisions  of  the 
statute  law  of  this  State,  which  speak  of  the  separate  estates 
of  married  women,  refer  to  those  estates  made  separate  by 
statute,  and  to  none  others,  In  all  other  respects,  married 
women  are  left  where  the  common  law  placed  them,  with  the 
single  exception  of  the  changes  wrought  by  the  first  clause  of 
section  2131.  That  clause  does  not  define  the  nature  of  the 
interest  in  the  subject-matter,  which  makes  it  necessary  to 
join  her  in  the  suit.  Can  we  presume  thatr  by  the  term 
"interest"  the  legislature  intended  to  obliterate  the  dividing 
line  between  common-law  and  equity  jurisdiction  ?  We 
think  not. 

Unaided  by  the  provisions  of  the  Code,  the  right  which  a 
married  woman  has  in  her  separate  estate  cannot  be  regarded 
or  enforced  in  her  name,  in  a  court  of  law.  The  trustee 
named  in  the  instrument,  if  one  be  named  ;  or,  if  none  be 
named,  her  husband,  holds  and  asserts  the  legal  title. — See 
Gerald  and  Wife  v.  McKcnzie;  27  Ala.  170;  Crabb  v. 
Thomas,  25  Ala.  212 ;  Clancy's  Rights  of  Married  Women, 
p.  251  ;  2  Bright  on  Husband  and  Wife,  214,  254. 

If,  after  the  property  has  been  reduced  to  possession  by  the 
husband,  during  the  coverture,  whether  that  possession  be  in 
absolute  right  as  husband,  or  be  charged  with  a  trust  for  the 
wife,  created  by  contract,  (unless  the  contract,  or  a  decree  of 
some  court  of  competent  jurisdiction,  has  appointed  some 
other  person  trustee,  and  thus  placed  the  legal  title  in  such 
trustee,)  the  husband  has  the  only  right  and  title  which  a 
court  of  law  can  recognize. — Friend  v.  Oliver,  supra. 

We  hold,  then,  that  the  first  clause  of  section  2131  of  the 
Code  does  not  embrace  actions  at -law,  where  the  wife's 
interest  is  purely  equitable,  and,  before  the,  Code,  was  cogni- 
zable only  in  a  court  of  equity.  In  all  such  cases,  her  remedy 
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is* in  that  court,  and  is  neither  enlarged  nor  abridged  by  the 
section  of  the  Code  under  discussion. 

In  further  vindication  of  this  view,  it  may  not  be  out  of 
place  to  remark,  that  the  interest  of  the  wife  is  frequently  as 
valuable  when  the  deed  appoints  the  trustee,  as  when  it  is 
silent  on  the  subject.  Before  the  Code,  the  nature  of  the 
wife's  interest  was  in  each  case  the  same  ;  an  interest  which 
was  cognizable  alone  in  a  court  of  equity.  If  the  one  inter- 
est make  it  necessary  to  join  the  wife  in  common-law  suits 
concerning  the  property,  why  not  the  other?  If  the  husband 
be  trustee  created  by  the  deed,  and  the  legal  title  be  thus 
vested  entirely  in  him,  under  what  rule  of  pleading  could  the 
wife  be  joined  with  him.  either  as  plaintiff  or  defendant, 
when  she  had  no  legal  title  whatever  ?  Suppose  she  be  one 
of  many  beneficiaries,  the  husband  being  the  common  trustee, 
she  has  still  an  interest.  Is  she  to  be  joined  in  this  case  ? 
Suppose  her  interest  be  qualified,  or  contingent.  How  can  a 
court  of  law  protect,  or  even  recognize  rights  thus  compli- 
cated and  dependent?  We  think  we  uphold  both  the  letter 
and  the  spirit  of  the  law,  when  we  confine  the  first  clause  of 
section  2131  to  such  interests  of  the  wife,  as,  before  the  Code, 
would  have  justified  the  joining  of  her  name  with  that  of  her 
husband  in  an  action  at  law. 

It  will  thus  be  seen,  that  there  are  three  phases  of  this 
question : 

1.  When  the  suit  is  instituted  to  recover  property  of  the 
wife,  secured  to  her  separate  use  by  statute.     In  this  case, 
she  must  sue  alone,  whether  the  property  has  ever  been  in 
possession  or  not. — Code,  §  2131. 

2.  Where  the  husband  has  had  possession  of  the  property, 
and  afterwards,  and  during   the  coverture,  such  property  is 
converted  or  detained  by  another.     In  this  class  of  cases,  the 
husband  must  sue  alone,  whether  the  property  vested  in  him 
absolutely  as  husband,  or  be  acquired  a  mere  trust  estate  in 
it.  secured  by  contract  to  the  separate  enjoyment  of  his  wife. 
.   3.  Where  the  detention  or  conversion  dates  before  the 
marriage,  and  the  property  has  never  been,  during  the  cover- 
ture, reduced  to  possession,  actual  or  constructive.     In  cases 
of  this  class,  unless  the  property  is  made  the  separate  estate 
of  the  wife  by  statute,  the  husband  and  wife  must  join  in  an 
action  for  its  recovery,  or  in  a  suit  for  its  conversion. 
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The  complaint  in  this  case  simply  declares  that  the  slaves 
sued  for  are  the  separate  estate  of  the  wife.  It  does  not 
inform  us  in  which  of  the  above  categories  they  stand.  From 
any  thing  that  expressly  appears,  the  estate  may  be  separate 
by  operation  of  law  ;  or,  if  made  separate  by  contract,  that 
contract  may  appoint  a  trustee;  or  the  husband  may  have  had 
the  property  in  possession,  actual  or  constructive.  These 
questions  are  all  material,  and  exert  a  controlling  influence 
over  the  question  of  parties  to  the  suit.  If  a  declaration 
under  the  old  form  of  pleading  were  thus  indefinite,  it  would 
be  held  bad  on  demurrer,  because  it  would  fail  to  make  a 
prima-facie  case,  and  would  therefore  be  wanting  in  the 
requisite  certainty.  But  this  complaint  was  filed  under  the 
Code.  The  form  given  in  the  Code,  "  for  the  recovery  of 
chattels  in  specie,"  does  not  contain  any  averment  that  the 
property  sued  for  is  in  the  plaintiff. — See  Code,  p.  552.  We 
have  uniformly  held  those  forms  sufficient  in  the  actions  for 
which  they  were  framed. — See  Noles  v.  The  State,  24  Ala. 
672  ;  Letondal  v.  Huguenin,  26  Ala.  552. 

"We  hold  that,  whenever  a  complaint  pursues  the  form 
given  in  the  Code,  for  the  recovery  of  chattels  in  specie,  it 
must  be  understood  as  claiming  and  asserting  such  an  interest 
in  the  property  sued  for,  as  may  be  recovered  in  that  action 
by  the  plaintiff  stated  in  the  margin.  If,  on  the  trial,  the 
proof  fail  to  show  such  an  interest,  it  becomes  a  question  of 
variance  between  the  allegations  and  proof.  If  there  be  a 
substantial  variance,  and  the  defect  be  either  not  amendable, 
or,  if  amendable,  be  not  in  fact  amended  in  the  court  below, 
the  plaintiff  must  fail  in  his  suit. 

The  circuit  court  erred  in  sustaining  the  demurrer  to  the 
amended  complaint.    Its  judgment  is  therefore  reversed,  and 
cause  remanded. 
35 


538  ALABAMA. 


Armstrong's  Ex'r  v.  Armstrong's  Heirs. 


ARMSTRONG'S  EX'R  vs.  ARMSTRONG'S  HEIRS. 

[APPLICATION  FOR  PROBATE  of  WILL.] 

1.  Statute  of  wills  (Code,  §  1611)  construed  by  English  decisions  on  29th  Car.  II. — 
Section  1611  of  the  Code,  so  far  as  it  relates  to  the  signing  of  the  will,  be- 
ing a  substantial  transcript  of  the  statute  29th  Car.  II,  ch.  3,  the  construc- 
tion which  the  British  statute  had  previously  received  must  be  regarded  as 
the  construction  which  the  legislature  intended  to  be  put  upon  our  statute, 
and  that  construction  is  hereby  adopted. 

2.  Demurrer  to  evidence. — It  is  the  duty  of  the  court,  on  a  demurrer  to  evidence, 
to  decide  against  the  party  demurring,  if  the  jury  might  have  legally  found 
against  him  on  the  evidence. 

3.  What  is  sufficient  signing  of  will. — It  being  shown  that  a  will  was  written  in 
the  presence  of  the  testator,  and  at  his  dictation,  and  was  subscribed  by  the 
attesting  witnesses  aathe  statute  directs,  after  having  been  read  and  appro- 
ved by  him  ;  and  that  the  testator,  on  being  asked  if  he  was  able  to  sign  it, 
replied,  that  he  was  not,  and  that  it  was  a  good  will, — held,  on  demurrer  to 
the  evidence,  that  the  testator's  name  written  in  the  beginning  of  the  will 
was  a  sufficient  compliance  with  the  requisitions  of  the  statute. — Code, 
§  1611. 

APPEAL  from  the  Court  of  Probate  of  Lawrence. 

IN  the  matter  of  the  last  will  and  testament  of  James  Arm- 
strong, deceased,  which  was  propounded  for  probate  by  his 
widow,  Lucy  Armstrong,  and  was  in  these  words  : 

"  In  the  name  of  God,  amen.  I,  James  Armstrong,  being 
weak  in  body,  but  sound  in  mind,  make  this  my  last  will  and 
testament,  viz  :  I  give  and  bequeath  to  my  wife  Lucy  all  my 
property,  both  real  and  personal ;  and  it  is  my  wish  that  she 
shall  live  with  my  mother.  I  take  it  for  granted  she  will 
take  care  of  the  children. 

"  We  sign  this,  at  his  request,  in 
his  presence,  this  the  llth  day  of 
September,  1855. 

R.  M.  ALLEN, 
THOMAS  HAZLEWOOD." 

The  probate  of  the  will  was  contested  by  the  guardian  ad 
litem  of  the  infant  children  of  the  deceased,  who  pleaded, 
"  that  said  will  was  not  signed  by  said  testator,  nor  by  any 
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one  else  in  his  presence,  or  under  his  direction,  as  required 
by  the  Code  of  Alabama" ;  and  upon  this  plea  issue  was  joined. 
The  two  subscribing  witnesses  to  the  will  were  introduced 
as  witnesses  by  the  proponent,  and  testified  as  follows  :  <:  That 
James  Armstrong  was,  on  the  llth  Sept.,  1855,  a  citizen  of 
Lawrence  county  in  this  State,  and  was  over  the  age  of 
twenty-one  years  ;  that  while  he  was  in  full  possession  of  his 
right  reason,  mind  and  memory,  he  called  on  John  H.  Massie 
to  write  his  will  ;  that  Armstrong  dictated  the  will,  and 
Massie  wrote  it  down  as  dictated  by  him  ;  that  Armstrong 
took  the  will  after  it  was  written,  read  it  over,  and  said  that 
it  was  right ;  that  Armstrong  then  called  on  the  witnesses, 
Allen  and  Hazlewood,  both  being  present,  to  witness  the  will 
for  him  ;  that  Armstrong  requested  the  witnesses  to  go  to 
the  corner  of  the  bed,  near  the  foot,  on  which  he  was  lying 
sick,  so  that  he  could  see  them  write  their  names,  and  they 
went  to  the  bed  as  requested  ;  that  Armstrong  made  his  ser- 
vant hold  him  up,  so  that  he  could  and  did  see  them  sign  their 
names  to  the  will,  which  they  did,  as  subscribing  witnesses  ; 
that  Armstrong  then  made  his  servant  lay  him  back  on  his 
pillow  ;  that  Massie,  who  wrote  the  will,  then  asked  him  if  he 
could  not  sign  the  will,  and  Armstrong  replied,  that  he  was 
not  able,  and  that  it  was  a  good  will,  and  called  on  the  wit- 
nesses to  take  notice  that  it  was  his  will  ;  that  Armstrong 
died  about  half  an  hour,  or  an  hour,  afterwards,  being  taken 
suddenly  worse  while  sitting  up  to  see  the  witnesses  sign  the 
will.  John  H.  Massie,  Armstrong's  physician,  was  then  in- 
troduced as  a  witness  by  Mrs.  Armstrong,  and  testified,  that 
at  the  time  he  was  called  on  to  write  the  will  of  Armstrong, 
and  until  after  Armstrong  had  read  and  approved  it  as  being 
just  as  he  had  dictated,  and  until  after  the  subscribing  wit- 
nesses had  signed  it,  (which  was  done  in  the  presence,  and  at 
the  request  of  Armstrong,)  Armstrong  was  as  sound  in  mind 
as  he  ever  saw  him,  and  he  had  known  him  intimately  for  a 
long  time  ;  that  the  will  produced  in  court  was  the  identical 
will  which  he  then  wrote  for  and  at  the  request  of  Armstrong, 
and  which  was  signed  by  said  Allen  and  Hazlewood  as  sub- 
scribing witnesses,  in  the  presence,  and  at  the  request  of  Arm- 
strong ;  and  that  said  will  was  written  by  him  just  as  dicta- 
ted by  Armstrong.  Dr.  Massie  further  stated,  that  after 
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he  had  written  the  will,  and  had  read  it  to  Armstrong,  he 
asked  him  if  he  was  able  to  sign  the  same  ;  and  that  Arm- 
strong's reply  was,  that  it  needed  no  signature — that  it  was 
as  good  a  will  as  any  man  wanted." 

This  being  all  the  evidence,  a  demurrer  to  it  was  inter- 
posed by  the  contestant,  and  sustained  by  the  court ;  and  the 
judgment  on  the  demurrer  is  now  assigned  as  error. 

W.  C.  GRAHAM,  for  the  appellant. 

RICE,  C.  J. — By  our  statute  law,  every  person  over  the 
age  of  eighteen  years,  of  sound  mind,  may  by  his  last  will 
dispose  of  all  of  his  personal  property  ;  and  every  person  of 
the  age  of  twenty-one  years,  of  sound  mind,  may  by  his  last 
will  devise  his  lands,  or  any  descendible  interest  he  may 
have  therein.— Code,  §§  1589,  1595. 

Except  in  certain  cases,  of  which  the  present  is  not  one, 
the  formalities  requisite  to  a  will,  under  section  1611  of  the 
Code,  are,  1st,  that  it  be  in  writing  ;  2d,  that  it  be  signed  by 
the  testator,  "  or  by  some  person  in  his  presence,  and  by  his  di- 
rection ;  3d,  that  it  be  attested  by  at  least  two  witnesses,  who 
must  subscribe  their  names  thereto  in  the  presence  of  the 
testator. 

In  the  case  at  bar,  it  appears  clearly  from  the  evidence, 
that  the  first  and  third  of  these  requisites  have  been  complied 
with  ;  and  the  question  is,  whether  the  second  of  them  has 
been  complied  with. 

Section  1611  of  the  Code,  so  far  as  it  relates  to  the  second 
requisite,  is  a  substantial  transcript  of  that  part  of  the  5th 
section  of  29th  Car.  II,  ch.  3,  which  related  to  the  signing  of 
the  will ;  and  therefore,  the  construction  which  had  been  put 
upon  that  part  of  the  British  statute,  and  settled  as  its  true 
construction,  by  the  British  decisions  before  the  adoption  of 
our  statute,  ought  to  be  regarded  as  the  construction  which 
our  legislature  intended  to  be  put  upon  that  part  of  our  stat- 
ute now  under  consideration.  We  shall  adopt  and  follow 
that  construction. 

According  to  those  decisions,  if  the  testator  with  his  own 
pen  writes  his  own  name  in  the  beginning  of  the  will,  thus, 
"  I,  James  Armstrong,"  with  the  design  of  giving  it  authority, 
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and  acknowledges  it  to  be  his  writing  when  he  calls  the  sub- 
scribing witnesses  to  attest  it ;  and  if,  at  the  time  of  ac- 
knowledgment, he  does  not  intend  to  subscribe  it,  the  signing 
is  sufficient,  under  the  statute,  without  any  subscription  of 
his  name  at  the  bottom. — Lemayne  v.  Stanley,  3  Lev.  1  ; 
Morison  v.  Tumour,  18  Vesey,  176  ;  Ellis  v.  Smith,  1  ib.  11  ; 
Grayson  v.  Atkinson,  2  ib.  454  ;  Stonchouse  v.  Evelyn,  3  P. 
Wms.  Rep.  254  ;  Miles'  Will,  4  Dana's  Rep.  1  ;  Jarman  on 
Wills,70. 

It  is  not  essential  that  the  testator  should  write  his  own 
name.  The  British  statute,  as  well  as  our  own,  allows  a  will 
to  be  signed  for  him  by  another  ;  and  his  name,  when  written 
by  another,  for  him,  in  his  presence,  and  by  his  direction, 
will  have  the  same  effect  as  if  it  had  been  written  by  himself. 
Although  his  name  is  not  written  by  himself,  nor  subscribed 
to  the  will ;  yet,  if  it  be  written  in  the  beginning  of  the  will 
by  another,  in  his  presence,  and  under  his  direction  ;  and  if  it 
be  acknowledged  by  him  to  the  attesting  witnesses,  at  the 
time  he  calls  on  them  to  attest  and  subscribe  it,  it  will  be  as 
effectual  as  if  with  his  own  pen  he  had  written  it. — See  the 
authorities  cited  supra  ;  and  Martin  v.  Wotton,  1  Lee,  130  ; 
In  the  goods  of  Clark,  2  Curteis,  329  ;  Addy  v.  Grix,  8  Ve- 
sey, 505  ;  10  Bacon's  Abr.  (edition  of  1846,)  490-503. 

As  the  party  who  opposed  the  probate  of  the  will  in  this 
case,  interposed  a  demurrer  to  the  evidence,  and  there  was  a 
joinder  therein,  it  was  the  duty  of  the  court  to  have  decided 
against  him,  if  the  jury  from  that  evidence  could  legally  have 
found  against  him.  We  do  not  say,  that  from  the  evidence 
the  jury  would  have  been  bound  to  find  against  him ;  but  we 
think  they  might  legally  have  done  so.  Athough  it  may  not 
be  a  necessary  inference  from  the  evidence,  that  the  name  of 
the  testator  was  written  by  Doctor  Massie  in  his  presence, 
and  by  his  direction  ;  yet  it  is  an  inference  which  the  jury 
might  legally  have  drawn.— Spencer,  adm'r  of  Donaldson,  v. 
Rogers,  adm'r  of  Waters,  at  this  term ;  Shaw  v.  White, 
28  Ala.  637. 

The  court  below  erred  in  sustaining  the  demurrer  to  the 
evidence  ;  its  judgment  is  therefore  .reversed,  and  the  cause 
remanded. 


542  ALABAMA. 


King  v.  Kent's  Heirs. 


KING  vs.  KENT'S  HEIRS. 

[ACTION  BY  HEIBS-AT-LAW  TO  RECOVER  ANCESTOR'S  LANDS  SOLD  UNDER  ORDER 
OP  ORPHANS'  COURT.] 

1.  Nature  ofproceedings  in  orphans'  court  for  sale  of  decedents  realty. —  Proceedings 
in  the  orphans'  court,  for  a  sale  of  the  real  estate  belonging  to  a  decedent, 
are  in  rem ;  and  therefore,  when  collaterally  attacked,  cannot  be  avoided 
for  mere  irregularities.        «j  % 

2.  Widow  may  file  petition  for  sale. — The  widow  of  the  deceased  is  a  "  party  in- 
terested," within  the  meaning  of  the  act  of  1818,  (Clay's  Digest,  195,  §  18,) 
and  may  therefore  file  the  petition  for  a  sale  of  lands. 

3.  Description  of  lands  inpetilion. — A  description  of  the  lands  by  the  numbers  of 
the  section,  township  and  range  "  in  the  district  of  lands  sold  at  Cahaba,'r 
sufficiently  shows  their  location  within  the  State  of  Alabama ;  since  the 
court  will  take  judicial  notice  of  the  fact,  that  Cahaba,  and  the  lands  within 
the  district  subject  to  sale  at  that  place,  are  within  this  State. 

4>  Allegation  in  petition  that  estate  will  be  less  injured  by  sale  of  lands  than  of  slaves. — 
Where  the  petition  was  in  these  words :  "  Your  petitioner  is  satisfied  that 
said  estate  would  be  less  injured  by  a  sale  of  the  real  estate  described  in  the 
petition,  than  by  a  sale  of  the  slaves  belonging  to  the  estate.  If  the  slaves 
be  sold  to  pay  said  debts,  it  will  leave  to  the  heirs  a  large  amount  of  land, 
without  any  one  to  cultivate  it ;  but  if  said  lands  be  sold,  it  will  leave  to 
the  heirs  170  acres,  on  which  your  petitioner  resides,  with  a  sufficient  num- 
ber of  slaves  to  cultivate  it ;  which  is  a  matter  of  great  importance  to  said 
minors,  as  well  as  your  petitioner," — held,  that  the  averment,  although  it 
might  not  have  been  sufficiently  certain  on  demurrer,  was  sufficient,  when 
collaterally  assailed,,  to  sustain  the  jurisdiction  of  the  court.  (RiCE,  C.  J., 
dissenting.) 

5.  Allegation  of  necessity  for  sale. — "  Your  petitioner  further  represents,  that  said 
estate  is  indebted  to  about  the  amount  of  $4,000,  and  that  it  would  proba- 
bly take  the  whole  amount  of  the  slaves  of  the  said  estate  to  pay  the  debts 
of  the  same,"  held  a  sufficient  averment  that  a  sale  was  necessary  for  the 
payment  of  debts. 

6.  Statute  not  restricted  to  intestates'  estates. — The  authority  to  order  a  sale  of  lands, 
under  the  act  of  1818,  is  not  restricted  to  the  estates  of  intestates,  but  ex- 
tends to  the  estate  of  any  deceased  person. 

7.  Plea  of  not  guilty  in  a  real  action. — In  an  action  for  the  recovery  of  lands,  in 
the  nature  of  an  action  of  ejectment,  the  plea  of  not  guilty  (Code,  §  2213)  is 
equivalent  to  the  consent  rule,  and  is  an  admission  of  the  defendant's  pos- 
session at  the  commencement  of  the  suit. 

APPEAL  from  the  Circuit  Court  of  Perry. 
Tried  before  the  Hon.  GEO.  D.  SHORTRIDGE.. 
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THIS  action  was  brought  by  the  appellees,  as  heirs-at-law 
of  Robert  F.  Kent,  deceased,  against  Edwin  W.  King,  to 
recover  certain  lands,  of  which  said  Robert  F.  Kent,  at  the 
time  of  his  death  in  1840,  was  seized  and  possessed,  and  which 
were  afterwards  sold  under  an  order  of  the  orphans'  court  of 
Perry,  and  purchased  by  one  E.  F.  King,  under  whom  the 
defendant  claimed.  A  transcript  from  the  records  of  the 
orphans'  court,  showing  the  proceedings  connected  with  the 
sale,  was  offered  in  evidence  by  the  defendant ;  the  material 
portions  of  which  are  as  follows  : 

The  petition  is  in  these  words : — "Your'  petitioner,  Eliza 
Kent,  widow  of  Robert  F..Kent,  deceased,  would  respectfully 
represent  to  your  Honor,  that  said  Robert  F.  Kent  died 
seized  and  possessed  of  the  following  described  tracts  or 
parcels  of  land,  to-wit :  the  N.  W.  quarter  of  section  23,  the 
N.  E.  quarter  of  section  23,  the  N.  E.  quarter  of  the  S.  E. 
quarter  of  section  23,  and  the  N.  W.  quarter  of  the  S.  E. 
quarter  of  section  23,  all  in  township  18,  range  8,  in  the  dis- 
trict of  lands  sold  at  Cahaba  ;  and  that  the  said  deceased 
left  the  following  heirs,  to-wit :  Eliza,  (your  petitioner,) 
Frances,  (now  Frances  Brown,  wife  of  F.  G.  Brown,)  above 
the  age  of  twenty-one  years,  Robert  F.,  John,  Thomas  P., 
Laura,  and  Alex.  Kent,  all  minor  children  of  said  Robert  F. 
Kent,  deceased.  Your  petitioner  further  represents  to  your 
Honor,  that  said  estate  is  indebted  to  the  amount  of  about 
$4,000,  and  that  it  would  probably  take  the  whole  amount  of 
the  slaves  of  said  estate  to  pay  the  debts  of  the  same.  Your 
petitioner  is  satisfied  that  said  estate  would  be  less  injured 
by  a  sale  of  the  real  estate  described  in  the  petition,  than  by 
the  sale  of  the  slaves  belonging  to  the  estate.  If  the  slaves 
be  sold  to  pay  said  debts,  it  will  leave  to  the  heirs  a  large 
amount  of  lands,  without  any  one  to  cultivate  it ;  but  if  said 
lands  be  sold,  it  will  leave  to  the  heirs  one  hundred  and  sev- 
enty acres,  on  which  your  petitioner  resides,  with  a  sufficient 
number  of  slaves  to  cultivate  it ;  which  is  a  matter  of  the 
greatest  importance  to  said  minor  heirs,  as  well  as  your  pe- 
titioner. She  therefore  asks  your  Honor  to  make  the  neces- 
sary orders,  under  the  statute  in  such  case  made  and  provided, 
to  have  said  lands  sold  to  pay  the  debts  of  said  estate,  and 
your  petitioner  will,  <fec." 
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The  record  does  not  show  when  this  petition  was  filed  ; 
but  it  shows,  by  a  memorandum  written  at  the  foot  of  the 
petition,  that  the  administrator  of  the  deceased  acknowledged 
service  and  notice,  and  joined  in  the  prayer  of  the  petition, 
and  that  the  guardian  ad  litem  of  the  minor  heirs  denied  the 
allegations  of  the  petition. 

On  this  petition,  at  a  special  term  of  said  orphans'  court 
held  on  the  15th  January,  1848,  the  following  decree  was 
rendered  : — "  This  day  came  Eliza  Kent,  widow  of  Robert 
F.  Kent,  deceased,  and  filed  her  petition,  alleging,  that  said 
testator  died  seized  and  possessed  of  the  following  tracts  or 
parcels  of  land,"  [describing  them  as  in  the  petition,]  "  and 
that  testator  left  the  following  heirs,"  &c.  ;  "  and  further 
alleging,  that  said  estate  is  indebted  to  the  amount  of  about 
$4,000,  and  that  it  would  probably  take  the  whole  of  the 
slaves  of  said  estate  to  pay  the  debts  of  the  same,  and  that 
said  estate  would  be  less  injured  by  a  sale  of  said  real  estate 
above  described,  than  by  a  sale  of  the  slaves — that  if  the 
slaves  were  to  be  sold  to  pay  said  debts,  it  would  leave  the 
heirs  a  large  amount  of  lands,  without  hands  to  cultivate  the 
same,  &c. ;  and  prays  that  an  order  be  granted  authorizing 
the  same.  It  is  ordered  that  P.  G.  Brown  be,  and  he  is  hereby, 
appointed  guardian  ad  litem  of  the  aforesaid  minors ;  and  it 
appearing  to  the  court  that  said  Brown,  guardian  ad  litem, 
has  acknowledged  due  service  of  notice,  and  that  he  has,  in 
writing  now  here  on  file,  and  signed  by  him,  denied  the  alle- 
gations of  said  petition  ;  and  it  further  appearing  to  the  court, 
from  proof  regularly  taken  in  the  matter  of  said  petition  as 
in  chancery  cases,  and  filed  in  the  court,  that  it  is  necessary 
to  make  sale  of  the  aforesaid  real  estate  described  in  said 
petition,  as  therein  alleged  ;  and  that  W.  W.  Stokes,  admin- 
istrator de  bonis  non,  with  the  will  annexed,  of  said  Robert  F. 
Kent,  deceased,  has  had  due  notice  of  the  filing  of  said  peti- 
tion, and  hereby  waives  the  notice  required  by  law,  and  joins 
in  the  prayer  of  said  petition  ;  and  that  said  guardian  ad  litem 
also  waives  the  legal  notice, — it  is  therefore  ordered,  ad- 
judged, and  decreed,  that  the  prayer  of  the  petition  be 
granted,  and  that  said  W.  W.  Stokes,  administrator  de  bonis 
non  of  said  estate,  be,  and  he  is  hereby,  appointed  and  author- 
ized to  sell  said  lands  described  in  said  petition,  as  herein  set 
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forth,  at  public  auction,"  &c.  "  It  is  further  ordered,  that 
said  administrator  make  a  report  of  his  proceedings  under 
this  order  and  decree,  to  this  court,  in  the  manner  and  time 
prescribed  by  law." 

The  transcript  also  showed  the  administrator's  report  of 
sale,  its  confirmation  by  the  court,  and  a  decree  that  he  con- 
vey to  the  purchaser  ;  and  the  administrator's  deed  was 
introduced  by  the  defendant.  K:;  j.-x^ 

It  further  appears  from  the  bill  of  exceptions,  that  said 
Robert  F.  Kent,  in  his  lifetime,  executed  a  will  and  testa- 
ment, which  was  admitted  to  probate  after  his  death,  but 
which  was  attested  by  only  two  witnesses.  "  There  was  no 
evidence  before  the  jury  showing,  or  tending  to  show,  that 
the  defendant  had  ever  had  possession  of  said  lands,  or  of  any 
part  thereof,  or  that  he  had  committed  any  trespass  thereon  ; 
but  as  to  the  defendant's  possession  the  plaintiffs  relied  ex- 
clusively on  his  plea  of  not  guilty."  Many  questions  were 
reserved  concerning  the  admissibilty  of  evidence,  which 
requires  no  particular  notice. 

The  court  gave  the  following  instructions  to  the  jury  : 

"  1.  That  Eliza  Kent,  the  widow  of  said  Robert  F.  Kent, 
had  not  in  law  such  an  interest  in  his  estate  as  authorized 
her  to  file  a  petition  for  the  sale  of  the  lands  belonging  to  his 
estate  ;  that  all  the  proceedings  of  said  probate  court,  being 
based  upon  her  petition,  were  entirely  null  and  void  for  want 
of  jurisdiction  in  said  court,  and  did  not  divest  the  title  of 
the  heirs  of  said  Robert  F.  Kent ;  and  that  the  fact  that  the 
administrator  of  said  estate  joined  with  her  in  the  petition, 
as  shown  in  the  record,  did  not  in  any  way  strengthen  the 
defendant's  defense. 

"  2.  That  the  evidence  introduced,  if  believed  by  the  jury, 
showed  sufficient  title  in  plaintiffs  to  authorize  a  recovery 
against  the  defendant  for  the  lands  sued  for. 

"  3.  That  if  the  jury  believed  all  the  evidence  introduced 
on  both  sides  of  the  case,  the  plaintiffs  had  a  right  to  recover 
the  lands  sued  for,  and  it  would  be  their  duty  to  find  for  them. 

"4.  That  although  no  evidence  had  been  introduced,  show- 
ing that  the  defendant  had  ever  had  possession  of  any  of  the 
lands  sued  for,  yet,  under  the  state  of  the  pleadings,  the  plain- 
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tiffs  had  a  right  to  recover  the  rents  of  the  lands  from  the 
time  of  the  issue  of  the  summons  and  complaint." 

The  defendant  excepted  to  each  of  these  charges,  and  he 
now  assigns  them  as  error. 

I.  W.  GARROTT,  for  appellant,  made  the  following  points  : 

1.  The  widow  of  the  deceased  is  a  "  party  interested," 
within  the  meaning  of  the  statute  under  which  the  land  ill 
controversy  was  sold  by  order   of  the  orphans'  court,  and 
might -properly  file  the  petition  for  the  sale.     The  record 
shows,  too,  that  the  administrator  joined  in  the  petition  ;  that 
is,  became  a  party  to  it. — Pearson  v.  Hearin,  at  the  last 
term  ;  Saltonstall  v.  Riley,  28  Ala.   164 ;  Field's  Heirs  v. 
Goldsby,  ib.  218. 

2.  The  allegations  of  the  petition  were  sufficiently  certain. 
The  sale  is   authorized  by   the  statute,   "  when  the  court  is 
satisfied  that  the  estate  will  be  less  injured  by  a  sale  of  the 
lands  than  of  the  slaves  "  :  the  fact  exists  only  in  the  future, 
and  it  certainly  cannot  be  required  that  a  party  shall  posi- 
tively aver  a  fact  which  is  not  in  existence.    If  the  petition 
had  positively  averred,  as  a  fact,  that  the  estate  would  be  less 
injured  by  a  sale  of  the  land  than  of  the  slaves,  the  averment 
would  have  been  only  a  matter  of  opinion,  or  belief,  predica- 
ted upon  the  other  facts  alleged.     "  As  to   facts  not  within 
knowledge,  it  would  be  impossible  for  a  conscientious  com- 
plainant to  aver  them  otherwise." — Read  v.  Walker,  18  Ala. 
332.     It  is  not  the  averment  of  the  petition,  but  the  fact  that 
the  court  "  is  satisfied  that  the  estate  will  be  less  injured,"  &c., 
which  authorizes  the  sale.  Conceding  that  the  petition  would 
have  been  defective  on  demurrer,  it  must  yet  be  deemed  suffi- 
cient in  a  collateral  proceeding  ;  especially,  since  the  decree 
shows  how  the  court  understood  its  averments. 

3.  The  location  of  the  lands  is  sufficiently  shown,  since  the 
court  will  take  judicial  notice  that  Cahaba,  and   the  lands 
subject  to  sale  at  Cahaba,  are  within  the  State  of  Alabama. 
1  Green.  Ev.  §  6  ;  Dickinson  v.  P.  &  M.  Bank,  12  Ala.  54  ; 
Salomon  v.  The  State,  28  Ala.  88  ;  Story's  Eq.  PI.  §  24. 

4.  The  proceedings  cannot  be  avoided,  when  collaterally 
assailed,  on  account  of  defects  in   the  petition,  because  no 
petition  was  necessary  to  give  the  court  jurisdiction.    The 
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statute  certainly  does  not  require  the  filing  of  a  petition  as 
preliminary  to  the  jurisdiction,  but,  on  the  contrary,  the  fact 
on  which  the  jurisdiction  depends  must  be  first  made  to  ap- 
pear. In  Wyman  r.  Campbell,  6  Porter,  which  is  adhered 
to  in  all  the  subsequent  cases,  no  petition  was  filed  ;  and  yet 
the  court  said,  "  The  orphans'  court  acquired  a  potential  ju- 
risdiction over  the  subject-matter,  by  the  death  of  the  ances- 
tor ;  and  that  jurisdiction,  if  it  did  not  attach  earlier,  was 
certainly  put  in  actual  exercise,  whenever  that  court  assumed 
to  act  upon  the  report  of  the  commissioners,  which  disclosed 
the  fact  that  a  division  could  not  equitably  be  made  without 
injury  to  the  heirs."  See,  also,  Lightfoot  v.  Lewis,  1  Ala. 
479  ;  Duval  v.  McLosky,  ib.  731  ;  Duval  v.  P.  &  M.  Bank, 
10  ib.  636  ;  Field's  Heirs  v.  Goldsby,  28  ib.  218  ;  Hamlet  v. 
Johnson,  26  Ala.  557  ;  Thompson  v.  Tolmie,  2  Peters,  165  ; 
Grignon  v.  Astor,  2  Howard's  (U.  S.)  R.  319  ;  McPherson  v. 
Cunliff,  11  Serg.  &  Eawle,  422  ;  Pointer  v.  Henderson, 

7  Barr,  48  ;  8  Watts,  416.    It  is  well  settled,  that  consent 
cannot  give  jurisdiction.     Suppose,  then,  that  all  the  parties 
interested  in  the  estate  were  adults,  and  should  personally 
appear  before  the  court,  suggesting  that  a  sale  was  necessary, 
&c.,  and  that  these  facts  appeared  in  the  decree ;  could  the 
sale  be  collaterally  impeached  for  want  of  jurisdiction  ?    The 
decree  in  this  case  shows  that  all  the  parties  were  before  the 
court,  and  that  the  facts  existed  which  authorized  the  sale. 

5.  The  action  of  the  court  is  a  judicial  determination  of 
the  fact  that  the  widow  was  a  proper  party  to  present  the 
petition ;  and  of  the  additional  facts,  if  jurisdictional  they 
are,  that  a  sale  was  necessary,  and  that  the  estate  would  be 
less  injured  by  a  sale  of  the  land  than  of  the  slaves. — Hamner 
v.  Mason,  24  Ala.  480  ;  Wyatt's  Adm'r  v.  Steele,  26  Ala. 
639  ;    Dabney  v.  Manning,  3  Ohio,  321 ;  Mather  v.  Hood, 

8  Johns.   36  ;  2  Virginia   Cases,   268  ;  12   Wheaton,  19  ; 
1  Brod.  &  Bing.  432. 

6.  The  last  charge  of  the  court  was  erroneous.    The  plea 
of  not  guilty  is  an  admission  of  possession  at  the  time  it  is 
filed,  but  the  statute  (Code,  §  2213)  does  not  declare  that  it 
shall  relate  back  to  the  issue  of  the  summons  and  complaint. 

WM.  M.  BROOKS,  contra. — I.  The  sale  is  void,  for  want  of 


548  ALABAMA. 


King  v.  Kent's  Heirs. 


jurisdiction  in  the  court  which  ordered  it.  It  is  an  acknowl- 
edged principle,  that  the  record  must  show,  affirmatively  and 
distinctly,  every  fact  necessary  to  give  the  court  jurisdiction. 
Bishop's  Heirs  v.  Hampton,  15  Ala.  761  ;  Commissioners' 
Court  of  Talladega  v.  Thompson,  18  Ala.  482  ;  Commission- 
ers' Court  of  Russell  v.  Tarver,  25  Ala.  480.  Tested  by  this 
principle,  the  proceedings  are  fatally  defective  in  the  fol- 
lowing particulars : — 

1.  The  petition  was  filed  by  the  widow,  who  is  not  a  party 
interested  within  the  meaning  of  the  statute.     Her  interests 
could  not  be  injured  by  a  sale  of  the  realty.    Her  dower 
would  not  be  affected  by  the  sale.    Nor  does  the  statute  in- 
clude   the    personal  representative  of  the  estate  :    it    em- 
braces only  those  whose  interests  may  be  affected  by  a  sale  of 
the  land  ;  that  is,  the  heirs-at-law — those  "  who  are  entitled 
to  inherit  "  the  land.    The  act  of  1818  differs,  in  this  respect, 
from  the  subsequent  act  of  1822,  which  expressly  mentions 
the  personal  representative  of  the  estate. 

2.  The  statute  only  authorizes  the  land  to  be  sold,  when 
necessary  to  prevent  a  sale  of  slaves,  for  the  payment  of 
debts  ;  while  the  petition  does  not  aver  that  a  sale  is  neces- 
sary, and  the  decree  does  not  show  that  it  is  necessary  for 
the  payment  of  debts.     Even  if  the  petition  is  sufficient  in 
this  particular,  it  is  still  defective,  because  it  alleges  that 
"  the  estate  is  indebted,"  when  the  sale  is  only  authorized  when 
necessary  to  pay  "the  debts  of  the  deceased."    The  orphans' 
court  had  no  authority  to  charge  the  land  with  the  payment 
of  such  debts. — Price  v.  Williamson,  10  Ala.  177. 

3.  The  record  does  not  show  that  the  estate  would  be  less 
injured  by  a  sale  of  the  land  than  of  the  slaves.    The  allega- 
tions of  the  petition  are  not  sufficient,  and  the  decree  does  not 
show  the  fact. 

4.  Neither  the  petition,  nor  the  decree  of  the  court,  shows 
that  the  lands  are  within  the  limits  of  the  State  of  Alabama. 

5.  The  record  does  not  show  that  the  citation  was  issued 
to  the  "  other  parties  interested,"  and  of  course  none  was 
served  on  them. 

6.  The  court  had  no  power  to  order  a  sale  of  lands,  except 
where  the  deceased  died  intestate.    An  unequal  disposition 
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of  property  by  will  would  present  insuperable  obstacles  to 
the  exercise  of  such  a  power. 

II.  The  unqualified  plea  of  not  guilty  was  an  admission  of 
the  defendant's  possession  at  the  commencement  of  the  suit. 

WALKER,  J. — In  determining  upon  the  validity  of  the 
decree  of  the  orphans'  court,  when  collaterally  assailed,  it  is 
only  necessary  to  inquire  whether  the  court  had  jurisdiction 
of  the  subject-matter ;  for  the  proceeding  is  in  rem,  and  no 
mere  irregularities  can  render  it  void. — Wyman  v.  Campbell, 
6  Porter,  219  ;  Couch  v.  Robinson,  ib.  262  ;  Lightfoot  v. 
Lewis,  1  Ala.  475  ;  Duval's  Heirs  v.  McLosky,  1  Ala.  708  ; 
Perkins  v.  Winter,  7  ib.  855  ;  Duval's  Heirs  v.  P.  &  M.  Bank, 
10  ib.  636  ;  Field's  Heirs  v.  Goldsby,  28  ib.  218  ;  Doe,  ex  dem. 
Saltonstall,  v.  Riley,  28  ib.  164 ;  Pearson  and  Wife  v.  Hearin, 
at  the  last  term  ;  Bishop  v.  Hampton,  15  Ala.  761. 

It  is  contended  that  the  want  of  jurisdiction  in  the  orphans' 
court  is  patent  upon  the  face  of  the  record,  because  the  peti- 
tion for  the  sale  of  the  land  is  filed  by  the  widow,  who,  it  is 
argued,  is  not  a  "party  interested,"  within  the  meaning  of 
the  act  under  which  the  decree  was  made.  In  the  correct- 
ness of  this  argument  we  have  been  strongly  inclined  to  ac- 
quiesce, because  it  seems  that  the  widow  has  no  direct  interest 
in  the  sale  of  the  land,  unless  there  be  a  will  controlling  the 
descent  of  the  property  of  the  deceased.  The  widow's  dower 
cannot  be  affected  by  the  sale.  That  right  is  as  complete 
after,  as  before  the  sale. — Owen  v.  Slatter,  27  Ala.  547.  Nor 
could  her  share  of  the  personalty  be  increased  by  the  appro- 
priation of  the  heir's  lands  to  the  payment  of  debts  ;  for, 
under  the  statute,  (Clay's  Digest,  191,  §  1,)  the  personalty  is 
devoted  to  the  payment  of  debts,  before  distribution,  and  the 
heirs  would  be  en  titled  to  an  amount  in  value  of  the  personalty 
equal  to  the  price  of  their  lands  appropriated  to  the  payment 
of  debts,  prior  to  the  distribution,  in  which  the  widow  would 
participate.  Therefore,  if  the  requirement  that  the  person 
who  files  the  petition  shall  be  a  "party  interested"  is  a  juris- 
dictional  matter;  and  if  by  "party  interested"  is  meant  a 
"  party  interested"  in  the  sale  of  the  land  itself,  it  seems  to  fol- 
low that  the  jurisdiction  of  the  court  could  not  be  maintained. 
We  waive  the  consideration  of  the  question,  whether  the 
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interest  of  the  party  who  files  the  petition  is  a  jurisdictional 
matter ;  and  we  proceed  to  the  discussion  of  the  other  ques- 
tion, whether  by  "party  interested"  is  meant  one  interested 
directly  in  the  sale  of  the  land,  or  one  interested  in  the  estate. 

The  statute,  under  which  the  proceedings  in  the  orphans' 
court  were  had,  is  as  follows  :  "  Whenever  it  shall  be  made  to 
appear,  to  the  satisfaction  of  any  orphans'  court,  that^Ae  estate 
of  any  deceased  person,  or  those  entitled  to  inherit  the  same, 
will  be  less  injured  by  a  sale  of  the  land,  or  part  thereof,  for 
the  payment  of  debts,  than  by  a  sale  of  slaves,  such  court  may, 
on  the  peti tion  of  any  party  interested,  cause  a  citation  to  issue 
to  all  other  interested  persons,  if  in  the  county,  or,  where  this 
is  not  the  case,  by  publication  of  notice  in  some  paper,  for 
such  interested  party  or  parties  to  appear  at  the  next  county 
court,  and  show  cause,  if  any  they  can,  why  sale  of  the  land 
belonging  to  the  estate  should  not  be  ordered  ;  and  on  proof 
of  the  publication  of  the  notice  hereby  required,  at  the  next 
term  of  such  orphans'  court,  if  no  cause  be  shown  which  the 
court  deems  sufficient,  such  court  may  order  a  sale  of  such 
land,  or  whatever  parts  thereof  as  may  be  necessary  to  satisfy 
debts,  without  a  sale  of  negroes ;  and  such  sale  shall  vest  in 
the  purchaser  the  same  title,  in  law  or  equity,  of  which  such 
decedent  died  seized  and  possessed." — Clay's  Digest,  195, 
§  18.  This  act  of  1818  contemplates,  not  only  that  a  "  party 
interested  "shall  file  the  petition,  but  that  parties  interested 
shall  be  notified,  and  thus  have  an  opportunity  to  resist  the 
petition.  The  same  term  is  used  to  designate  the  person  who 
is  to  file  the  petition,  and  the  persons  who  are  to  be  notified. 
It  is  a  legitimate  inference,  that  the  same  meaning  is  attached 
to  the  description,  when  applied  to  the  latter,  as  when  applied 
to  the  former  persons  ;  and  if  we  ascertain  that  those  who 
are  to  be  notified  of  the  application  to  sell  the  land  are  not 
merely  persons  who  are  directly  interested  in  the  sale  of  the 
land,  but  persons  interested  in  the  estate,  we  shall  attain  a 
solution  of  the  question,  who  may  make  the  application  for 
the  sale  of  the  land. 

The  distributees  of  an  estate  are  interested  in  having  its 
debts  paid  off,  with  the  utmost  celerity  consistent  with  a  dis- 
creet administration  of  it.  They  are  interested,  also,  in  the 
question,  which  arises  incidentally  in  this  proceeding,  whether 
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the  amount  of  genuine  debts  against  an  estate  is  such  as  to 
render  a  sale  of  the  slaves  necessary,  unless  the  exigency  is 
met  by  a  sale  of  the  land  ;  and  also  in  the  question,  whether 
the  personal  property,  other  than  slaves,  is  sufficient  to  pay 
the  debts,  or,  if  not  sufficient,  what  is  the  extent  of  the  defi- 
ciency. They  have  a  direct  interest  in  the  policy  involved 
in  a  substitution  of  land  for  slaves  as  the  means  of  paying 
debts.  If  the  price  of  slaves  should  be  temporarily  depressed 
to  an  unusual  degree,  while  the  particular  real  estate  could 
be  sold  for  an  adequate  price,  it  would  be  the  interest  of  the 
distributees  to  seek  a  sale  of  the  land,  rather  than  the  slaves. 
If  a  cloud  should  be  hanging  over  the  title  to  the  slaves,  which 
would  prevent  a  sale  of  them  at  a  fair  price,  and  which  might 
be  removed  by  a  brief  litigation,  it  would  be  the  interest  of 
the  distributees  to  provide  for  the  payment  of  pressing  debts 
by  the  sale  of  the  land,  and  allow  the  administrator  time  to 
remove  the  cloud  from  the  title.  In  these,  and  many  other  con- 
tingencies which  might  be  mentioned,  the  interests  of  "  parties 
interested"  in  the  estate  as  distributees  might  be  affected  by 
the  proceedings  before  the  orphans'  court.  It  cannot  be  that 
the  legislature,  in  directing  that  "  parties  interested"  should 
be  notified,  and  have  opportunity  to  show  cause  against  the 
application,  left  out  of  view  such  interests  as  those.  The  con- 
verse of  the  circumstances,  which  make  a  distributee  inter- 
ested to  defeat  a  sale  of  land,  would  make  the  same  person 
interested  in  favor  of  the  application  to  sell. 

In  our  opinion,  the  widow  must  be  deemed  a  party  inter- 
ested, for  the  purpose  of  making  application  to  sell  land  under 
the  statute  of  1818.  She,  along  with  the  other  distributees, 
is  a  party  interested  in  the  proceeding  to  sell  the  land,  and 
may,  therefore,  make  the  application.  The  statute  contem- 
plates a  sale  of  land  rather  than  slaves,  not  only  in  the  con- 
tingency of  its  being  more  beneficial  to  the  heirs,  but  of  its 
being  a  less  injury  to  the  estate.  All  persons  who  are  dis- 
tributees of  the  estate,  and  who  are  therefore  interested  in 
every  question  pertaining  to  the  celerity  of  its  settlement,  to 
the  preservation  of  the  property  with  the  smallest  loss,  to  the 
avoidance  of  a  sale  of  property,  to  paying  other  than  just  debts, 
and  to  the  omission  to  sell  when  the  sale  would  involve  a  sac- 
rifice of  the  property,  are  competent,  under  the  statute,  to  file 
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the  petition.  In  the  cases  of  Couch  &  Robinson  v.  Campbell, 
6  Porter,  262,  and  Pearson  v.  Hearin,  at  the  last  term, 
the  jurisdiction  in  the  orphans'  court  was  maintained,  upon  a 
petition  filed  by  the  administrator,  who  certainly  has  no  di- 
rect interest  in  the  question  of  the  sale  of  the  land,  and  can 
have  no  other  interest  except  in  the  estate  growing  out  of  the 
duties  and  obligations  of  his  office.  His  interest  is  that  of  a 
.  mere  official  representative,  and  cannot  be  greater  than  that 
of  those  for  whom  he  acts. 

It  is  next  objected  to  the  validity  of  the  decree  for  the  sale 
of  the  land,  that  the  location  of  the  land  ordered  to  be  sold 
within  the  State  of  Alabama,  is  not  shown  in  the  petition. 
The  petition  describes  the  land  by  stating  the  section,  town- 
ship and  range  in  the  district  of  lands  sold  at  Cahaba.     Csi- 
haba  was  once  the  seat  of  government  of  the  State  of  Alabama, 
and  is  mentioned  as  such  in  the  constitution  of  the  State  ;  and 
is  also  mentioned  as  a  town  in  the  State  of  Alabama,  in  many 
other  public  acts  of  the  legislature.  We  are  bound,  therefore, 
to  know  that  Cahaba  is  in  the  State  of  Alabama.    The  dis- 
trict of  lands  for  sale  at  Cahaba  is  defined  by  public  acts  of 
congress,  which  show  that  its  boundaries  are  such  that  it  lies 
within  the  State  of  Alabama  ;  and  Cahaba  is  recognized  in 
an  act  of  congress  as  the  location  of  the  land-office  ;  and  we 
presume  that  the  land-office  is  located  at  Cahaba  by  order  of 
the  president,  which  location  he  is  by  act  of  congress  author- 
ized to  make.     Cahaba  has  long  been  notoriously  known  and 
recognized  as  the  place  at  which  the  lands  of  the  district 
were  for  sale.     We  feel  authorized,  upon  the  authorities  cited 
below,  to  take  judicial  notice  that  lands  within  the  district 
of  lands  for  sale  at  Cahaba  are  within  the  State  of  Alabama. 
Salomon  v.  The  State,  28  Ala.  88  ;  Canal  Company  v.  Rail- 
road Company,  4  Gill  &  Johnson,  63,  per  Bland,  Ch.  ;  Dick 
inson  v.  Branch  Bank  at  Mobile,  12  Ala.  54  ;  Commissioners' 
Court  of  Russell  County  v.  Tarver,  25  Ala.  480  ;  Owings  v. 
Hull,  9  Peters,  625.    See  the  acts  of  congress  cited  upon  the 
brief  of  counsel. 

That  part  of  the  petition  which  alleges  the  grounds  of 
the  jurisdiction  in  the  court,  is  as  follows  :  "Your  petitioner 
further  represents  to  your  Honor,  that  said  estate  is  indebted 
to  about  the  amount  of  four  thousand  dollars,  and  that  it 
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would  probably  take  the  whole  amount  of  the  slaves  of  the  said 
estate  to  pay  the  debts  of  the  same.  Your  petitioner  is  satisfied 
that  said  estate  would  be  less  injured  by  a  sale  of  the  real 
estate  described  in  the  petition,  than  by  a  sale  of  the  slaves 
belonging  to  the  estate.  If  the  slaves  be  sold  to  pay  said 
debts,  it  will  leave  to  the  heirs  a  large  amount  of  lands,  with- 
out any  one  to  cultivate  it ;  but  if  said  lands  be  sold,  it  will 
leave  to  the  heirs  one  hundred  and  seventy  acres,  on  which 
your  petitioner  resides,  with  a  sufficient  number  of  slaves  to 
cultivate  it ;  which  is  a  matter  of  great  importance  to  said 
minors,  as  well  as  your  petitioner."  It  is  undeniably  true 
that  the  words,  "  your  petitioner  is  satisfied  that  said  estate 
would  be  less  injured,"  <fec.,  would  not  be  deemed  an  aver- 
ment in  pleading,  when  assailed  by  demurrer,  or  by  motion 
to  dismiss.  It  would  be  regarded  as  the  assertion  of  the  con- 
viction of  the  petitioner's  mind,  and  not  of  a  fact.  But  the 
question  is  materially  different,  when  the  petition  is  collate- 
rally assailed,  as  the  predicate  of  the  jurisdiction  of  the  court. 
When  the  petition  is  directly  assailed,  the  question  is  one  of 
pleading,  and  the  intendments  are  made  against  the  pleader  ; 
but  a  different  rule  prevails,  when  the  proceedings  have  gone 
into  a  decree,  under  which  rights  of  property  have  attached. 
Then  every  reasonable  intendment  in  the  construction  of  the 
language  of  the  petition,  must  be  in  favor  of  the  validity  of 
the  paper.  Under  a  different  rule,  designing  persons  might 
withhold  objections  for  amendable  defects,  until  after  the 
proceedings  had  terminated,  and  rights  had  attached,  and 
then  vitiate  the  whole  proceeding  ;  thus  converting  a  court 
of  justice  into  a  snare. 

The  courts  have  gone  far  in  construing  the  language,  upon 
which  the  jurisdiction  of  courts  authorized  to  license  such 
sales  is  based,  so  as  to  maintain  the  validity  of  the  sales.  In 
Wyman  v.  Campbell,  6  Porter,  242,  a  quotation  is  made  from 
the  opinion  in  Goforth  v.  Longworth,  4  Ohio,  129,  in  the  fol- 
lowing words  :  "  Public  policy  requires,  that  all  reasonable 
presumptions  should  be  made  in  support  of  such  sales,  especi- 
ally respecting  matters  in  pais.  The  number  of  titles  thus 
derived,  and  the  too  frequent  inaccuracy  of  clerks  and  others 
concerned  in  effecting  these  sales,  render  this  necessary." 
This  court,  approving  the  remark  of  the  Ohio  judge,  adds  : 
36 
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"  If  a  different  rule  prevailed,  purchasers  would  be  timid,  and 
estates  consequently  be  sold  at  a  diminished  value,  to  the 
prejudice  of  heirs  and  creditors."  In  Thompson  v.  Tolmie, 
2  Peters,  165,  it  was  a  question,  whether  a  petition,  institu- 
ting proceedings  for  the  sale  of  land  under  a  Maryland  stat- 
ute, showed  that  one  of  the  heirs  was  of  age.  The  petition 
set  out  the  names  of  the  three  heirs,  and  stated  that  two  of 
them  were  under  age,  but  was  silent  as  to  the  age  of  the 
other.  The  court  said  :  "  Why  specially  allege  that  these 
two  were  minors,  if  Margaret  was  also  a  minor  ?  Every 
reasonable  intendment  is  to  be  made  in  favor  of  the  proceed- 
ings ;  and  their  allegation  in  the  petition  will  fairly  admit  of 
the  conclusion,  that  the  petitioners  intended  to  assert  that 
Alice  and  James  only  were  under  age."  See  Wyman  v.  Camp- 
bell, supra,  and  the  cases  cited  in  the  opinion  of  the  court  j 
McPherson  v.  Cunliff,  11  Serg.  &  Rawle,  436  ;  Stanley  Y. 
Barker,  26  Vermont,  507. 

While  the  principle,  that  the  jurisdiction  of  courts  of  lim- 
ited authority  must  be  shown  by  the  record,  is  too  deeply 
rooted  in  our  law  for  us  to  supply  by  intendment  the  omission 
of  the  jurisdictional  facts  from  the  record,  authority,  public 
policy,  and  justice  alike  require  that,  in  determining  whether 
the  record  does  disclose  the  jurisdictional  facts,  we  should 
construe  the  language  of  the  record  most  favorably  for  the 
maintenance  of  the  decree,  and,  where  words  are  susceptible 
of  two  or  more  constructions,  adopt  that  which  will  sustain  the 
decree.  We  should  understand  the  petition  as  it  is  reasona- 
ble to  infer  that  the  party  who  made  it  and  the  judge  who 
acted  upon  it  did  understand  it,  and  not  as  they  were  bound 
to  understand  it.  That  an  estate  would  be  less  injured  by  a 
sale  of  land  than  slaves,  is  &fact  which  is  a  deduction  from 
other  facts;  and  its  ascertainment  involves,  to  some  extent, 
the  judgment  as  well  as  the  perception.  It  is  scarcely  con- 
ceivable that  such  a  fact  could  be  asserted  with  undoubting 
certainty.  Looking  to  the  nature  of  the  fact,  and  giving  to 
the  petition  the  liberal  rule  of  construction  and  intendment 
which  we  have  laid  down,  we  will  regard  the  sentence  under 
consideration  as  if  the  petitioner  asserted,  from  a  satisfaction 
or  conviction  of  the  fact,  that  the  sale  of  the  land  would  be 
less  injurious  to  the  estate  than  the  sale  of  slaves. 
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It  Was  argued  by  counsel,  that  the  petition  does  not  show 
that  it  was  necessary  to  sell  slaves  to  pay  the  debts  of  the 
estate.  The  petition  says,  "  that  said  estate  is  indebted  to 
the  amount  of  about  four  thousand  dollars,  and  that  it  would 
probably  take  the  whok  of  the  slaves  to  pay  the  debts  of  the 
same."  "  Take,"  according  to  Webster's  dictionary,  is  used 
as  the  synonyme  of"  require,"  or  "  be  necessary."  The  sen- 
tence; in  reference  to  which  the  question  is  made,-  may  be 
understood  as  if  it  read,  "  it  will  probably  require  the  whole 
of  the  slaves  to  pay  the  debts."  Thus  read,  the  sentence  is 
reasonably  susceptible  of  the  construction,  that  the  sale  of 
slaves  was  necessary,  and  that  it  would  require  probably  the 
"whole  of  them";  thus  leaving  the  number  of  the  slaves 
required  the  only  matter  of  doubt.  Thus  the  allegation 
meets  the  demands  of  the  statute.  It  is  no  objection  to  the 
petition,  that  it  avers  the  necessity  of  a  sale  of  slaves  to  pay 
debts  of  the  estate,  instead  of  debts  of  the  deceased.  The  debts 
of  the  estate  are,  the  debts  of  the  deceased,  the  funeral  expenses, 
and  the  charges  of  settling  the  estate.  With  all  these  the 
personalty  is  made  chargeable  by  the  act  of  1806. — Clay's 
Digest,  191,  §  1.  Slaves  are  therefore  liable  to  pay  debts  of 
the  estate  ;  and  it  must  be  sufficient  to  show  that  the  slaves 
would  be  required  to  pay  the  debts  of  the  estate. 

We  cannot  assent  to  the  argument,  that  the  authority  to 
make  a  sale,  under  the  act  of  1818,  is  restricted  to  cases  of 
intestates'  estates.  The  authority  extends  to  cases,  "  where 
the  estate  of  any  deceased  person,  or  those  entitled  to  inherit 
the  same,  will  be  less  injured."  <fec.  It  is  not  restricted  to 
cases  where  those  entitled  to  inherit  the  estate  will  be  less 
injured  ;  but,  by  its  terms,  applies  to  the  estate  of  any  de- 
ceased person.  That  cannot  be  a  sound  construction  which, 
in  effect,  interpolates  before  "  estate  "  the  w>rd  "  intestates." 
If  there  is  anything  in  the  will  of  the  deceased  rendering  it 
improper  to  sell  the  land,  it  might  be  set  up  as  a  sufficient 
cause  for  withholding  the  decree.  Whether  land  devised 
could  be  sold  in  this  proceeding,  is  a  question  which  does  not 
arise  in  this  case,  and  which  we  do  not  intend  to  decide. 

Section  2213  of  the  Code  says,  that  the  plea  of  not  guilty,  in 
an  action  to  recover  land,  is  an  admission  by  the  defendant 
that  he  is  in  possession  of  the  premises  sued  for,  unless  he 
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states  distinctly  upon  the  record  the  ex  tent  of  his  possession  ; 
in  which  case  it  is  an  admission  of  possession  to  such  extent 
only.  This  provision  of  the  Code  must  be  construed  to  mean, 
that  the  plea  of  not  guilty  is  an  admission  of  possession  at 
the  commencement  of  the  suit ;  for  if  it  is  not  so  construed, 
it  is  senseless  and  without  any  effect.  Section  2209  charac- 
terizes the  action  to  recover  the  land  as  in  the  nature  of  an 
action  of  ejectment,  in  which  the  usual  modern  consent  rule 
dispenses  with  the  proof  of  possession. — Adams  on  Ejectment, 
top  page  319,  marg.  277,  bottom  236.  The  object  of  the 
Code  was,  to  make  the  unqualified  plea  of  not  guilty  equiva- 
lent in  its  effect  to  the  consent  rule.  And  we  should  close 
our  eyes  to  the  purposes  and  intent  of  the  statute,  and  blindly 
adhere  to  the  letter,  if  we  should  subscribe  to  the  argument, 
that  the  plea  is  an  admission  of  possession  only  at  the  time 
of  filing  the  plea. 

The  questions  decided  will  probably  control  the  decision  of 
the  case  in  the  court  below,  and  we  therefore  forbear  to 
pass  upon  the  various  questions  of  evidence  presented  by  the 
bill  of  exceptions. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

RICE,  C.  J. — In  respect  to  the  lands  of  a  decedent,  the 
orphans'  court  is  an  inferior  court.  If  that  court  had  juris- 
diction as  to  the  land  in  controversy,  it  was  by  virtue  of  the 
act  of  1818,  quoted  in  the  opinion  of  my  brother  Walker, 
and  by  virtue  of  that  act  only.  But  under  that  act,  the 
orphans'  court  had  no  jurisdiction,  unless,  "on  the  petition"  of 
a  "party  interested,"  it  appeared  that  Hie  estate  of  the  deceased, 
or  those  who  are  entitled  to  inherit  the  same,  will  be  less  injured 
by  a  sale  of  the  fand,  or  part  thereof,  for  the  payment  of  debts, 
than  by  a  sale  of  slaves.  That  does  not  appear  "on  the  petition." 
The  allegation  in  the  petition  is,  not  that  the  estate,  or  those 
entitled  to  inherit  the  same,  will  be  less  injured  by  a  sale  of 
the  land,  <fec.,  but  that  the  "  petitioner  is  satisfied  that  said 
estate  would  be  less  injured  by  a  sale  of  the  real  estate,"  &c. 
The  distinction  in  pleading,  between  an  averment  of  the 
existence  of  a  fact,  and  an  averment  of  the  pleader's  belief  ol 
the  existence  of  a  fact,  is  too  clear  and  too  sound  to  be 
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drawn  in  question.  And  when  the  jurisdiction  of  a  court  of 
special  and  limited  powers  is,  by  the  statute  creating  the  juris- 
diction, made  to  depend  upon  the  allegation  of  a  particular 
fact,  that  fact  must  be  alleged.  An  allegation  that  the  pleader 
(the  petitioner)  "  is  satisfied"  of  the  existence  of  that  fact,  is 
no  more  than  his  assertion  of  his  belief  of  its  existence,  and 
cannot  support  or  give  jurisdiction.  The  issue  tendered  by 
such  an  allegation  is,  not  whether  the  fact  exists,  but  whether 
the  pleader  believes  it  to  exist.  Whatever  efficacy  individuals 
may  accord  to  faith,  courts  cannot,  consistently  with  any  rules 
of  law,  hold  the  allegation  of  the  pleader's  faith  to  be  equiva- 
lent to,  and  a  substitute  for,  the  allegation  of  a  jurisdictional 
fact. — Jones  v.  Cowles,  26  Ala.  R.  612  ;  Couch  v.  Campbell, 
6  Porter's  R.  262,  and  the  cases  cited  by  my  brother  Walker, 

I  believe  the  petition  for  the  sale  of  the  land  to  be  fatally 
defective ;  because  it  substitutes  the  allegation  of  the  petition- 
er's faith,  for  the  allegation  of  the  existence  of  the  jurisdic- 
tional fact.  The  law  books  speak  of  jurisdictional  fact,  but  not 
of  jurisdictional  faith  ;  and  I  shall  not  assume  to  be  wiser  or 
faster  than  the  books,  although  I  am  aware  we  live  in  a  fast 
age. 

The  petition  being  thus  defective,  and  actually  appearing 
in  the  record,  there  is  no  authority  for  looking  to  the  orders  of 
the  orphans'  court,  as  to  what  appeared,  or  was  proved  to 
that  court,  on  the  hearing  of  that  petition.  That  court  had 
no  jurisdiction,  upon  that  petition,  to  try  or  consider  anything 
not  alleged  in  it.  If  it  tried  or  heard  anything  outside  of 
the  petition,  it  acted  extrajudicially,  and  its  action  is  void. 
"  In  the  absence  of  the  petition,"  the  recitals  in  the  orders  of 
the  orphans'  court  become  evidence  of  what  was  alleged  in  the 
petition. — Bishop's  Heirs  v.  Hampton,  15  Ala.  R.  761.  But 
when  the  petition  itself  appears  in  the  record,  as  in  this  case, 
and  does  not  contain  the  allegation  essential  to  the  jurisdic- 
tion of  the  orphans'  court,  no  recital  in  the  order  of  that 
court,  as  to  what  appeared  or  was  proved,  can  give  or  support 
its  jurisdiction.  To  hold  otherwise,  would  be  to  hold  that, 
although  the  petition  does  not  bring  the  case  within  the  juris- 
diction of  the  orphans'  court,  yet  that  court  may  create  its 
own  jurisdiction,  by  its  own  recitals,  in  its  own  orders  ! 

As  to  jurisdictional  facts,  not  alleged  in  the  petition,  the  pro- 


558          ALABAMA. 

Stoudenmeier  v.  Williamson. 

ceedings  of  the  orphans'  court,  in  ordering  a  sale  of  land 
under  color  of  the  act  of  1818,  are  as  assailable  collaterally, 
as  they  would  be  on  a  demurrer  to  the  petition,  or  in  any 
other  direct  mode. — Thompson  v.  Commissioners'  Court  of 
Talladega,  18  Ala.  R.  694,  and  authorities  above  referred  to. 
I  cannot  assent  to  the  opinion  of  my  brethren,  and  feel 
bound  to  record  my  dissent. 


STOUDENMEIER  vs.  WILLIAMSON.--"/ 

[ACTION  TO  RECOVER  DAMAGES  FOR  BREACH  OF  WARRANTY  OF  SOUNDNESS  OF  SLAVE.} 

1.  Cross-examination  of  witness. — On  cross-examination  greater  latitude  is  allowed 
than  on  the  direct  examination,  and  much  must  be  left  to  the  enlightened 
discretion  of  the  presiding  judge  ;  nor  will  the  appellate  court  revise  his 
action,  unless  the  record  affirmatively  shows  that  improper  indulgence  was 
granted,  or  unless  the  cross-examination  seeks  to  elicit  facts  which  are 
palpably  irrelevant  and  immaterial. 

2.  Relevancy  of  evidence,  on  cross-examination,  showing  wUnessJ  connection  with  cause 
of  action. — In  an  action  on  a  written  warranty  of  the  soundness  of  a  slave, 
the  auctioneer  by  whom  the  sale  was  made  was  introduced  as  a  witness  by 
the  defendant,  and  was  asked,  on  cross-examination,  if  the  question  was  not 
asked,  during  the  sale,  whether  the  slave  was  sound,  and  what  his  reply 
was ;  to  which  he  answered,  that  the  question  was  asked,  and  that  he 
replied,  "  I  believe  she  is  sound — she  is  so  far  as  I  know," — held,  that  the 
question  and  answer,  though  they  would  not  have  been  admissible  on  the 
direct  examination,  were  properly   received  in  evidence,  as  showing  the 
witness'  connection  with  the  question  of  the  slave's  soundness. 

3.  Book*  of  science  admissible  evidence. — Standard  medical  books,  in  connection 
with  proper  explanation  of  the  technical  terms  used,  may  be  read  in  evidence 
to  the  jury. 

4.  Consideration  and  validity  of  contract. — A  warranty  of  the  soundness  of  a  slave, 
given  by  the  vendor  to  induce  the  purchaser  to  comply  with  the  terms  of  a 
contract  of  sale  made  on  a  previous  day,  when  it  was  distinctly  announced 
that  no  warranty  would  be  given,  is  founded  on  a  sufficient  consideration. 

5.  Warranty  of  administrator  binds  him  personally. — An  administrator,  in  selling 
the  slaves  belonging  to  his  intestate's  estate,  may  warrant  their  soundness. 
and  thus  bind  himself  personally. 

6.  Measure  of  damages  for  breach  of  warranty  of  soundness. — In  an   action  on  a 
warranty  of  the  soundness  of  a  slave,  the  measure  of  damages  is,  the  differ- 


JANUARY  TERM,  1857.  559 

Stoudenmeier  v.  Williamson. 

ence  between  the  actual  value  of  the  Blave  at  the  time  of  the  sale,  and 
what  would  have  been  his  value  if  sound,  together  with  interest  on  this 
amount  from  the  time  of  the  sale. 


APPEAL  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  EDMUND  W.  PETTUS. 

-•Y'  vV.;£"v  <^'-)<-.//»>V; ••>  '5V>it».j.-'j  >j  >„_  '^<-'y>  -.''./•*  .;-£'>t-'4*f  • 
THIS  action  was  brought  by  Arthur  F.  Williamson  against 
Louis  Stoudenmeier,  and  was  founded  on  the  defendant's 
written  warranty  of  the  soundness  of  a  slave.  On  the  trial, 
as  appears  from  the  bill  of  exceptions,  the  plaintiff  offered 
evidence,  conducing  to  show  that  said  slave,  at  the  time  of 
the  sale,  was  affected  with  a  venereal  disease;  and  introduced 
two  physicians  as  witnesses,  to  prove  the  nature  and  symptoms 
of  the  disease  in  its  various  stages.  The  testimony  of  one  of 
these  physicians  tended  to  prove  that  the  slave  had  the 
disease  at  the  time  of  the  sale,  while  that  of  the  other  tended 
to  show  that  she  contracted  it  afterwards  ;  and  the  latter 
further  testified,  that  the  slave,  some  tenor  fifteen  days  after 
the  sale,  was  delivered  of  a  child,  which  soon  afterwards  had 
symptoms  of  the  same  disease  in  its  primary  form,  and  died. 
On  cross-examination  of  this  witness,  "  the  defendant  proved, 
that  the  old  negro  woman,  who  acted  as  midwife  at  the  birth 
of  the  child,  had  the  same  disease,  in  its  secondary  or  tertiary 
stage,  and  that  it  was  possible  both  the  child  and  its  mother 
might  have  taken  the  disease  from  the  old  woman.  To  show 
that  the  disease,  when  in  its  secondary  or  tertiary  form, could 
not  be  communicated  from  one  person  to  another  by  contact, 
the  plaintiff  then  offered  as  evidence  an  extract  from  a  medi- 
cal book,  written  by  William  Acton,  and  entitled,  '  A 
Complete  Practical  Treatise  on  Venereal  Diseases.'  The 
defendant  admitted  that  said  book  is  a  standard  work  in  the 
medical  profession,  and  that  it  was  high  authority  in  that 
profession  on  the  subjects  of  which  it  treats  ;  but  objected 
to  the  extract  as  evidence  in  this  case.  The  court  overruled 
the  objection,  and  permitted  the  extract  to  be  read  :  and  the 
defendant  excepted.  At  the  time  this  extract  was  offered  by 
the  plaintiff,  no  physician  was  examined  to  explain  said 
extract,  or  in  connection  with  it ;  but  two  physicians  had 
been  previously  examined  by  the  plaintiff,  and  had  testified 
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as  to  the  symptoms,  nature  and  appearance  of  said  disease, 
and  the  terms  used  in  describing  its  different  stages." 

The  defendant  introduced  as  a  witness  the  auctioneer  who 
made  the  sale,  and  who  testified,  "  that  the  defendant  was 
the  administrator  of  the  estate  of  Luke  Huffman,  deceased, 
and  as  such  administrator  authorized  witness  to  sell  said 
slave,  with  others,  at  auction  ;  that  witness  publicly  pro- 
claimed, at  the  sale,  that  the  slaves  were  sold  by  the  defendant 
as  administrator,  that  he  would  not  warrant  the  title  or  the 
soundness  of  the  slaves,  and  that  every  purchaser  must  bid 
on  his  own  judgment ;  that  witness  made  this  proclamation 
at  the  defendant's  request ;  that  one  Shelby  was  the  highest 
bidder  for  said  slaves,  and  they  were  knocked  off  to  him. 
On  cross-examination  of  this  witness,  plaintiff's  attorney 
asked  him,  if  he  had  not  been  asked,  at  the  time  he  was 
selling  said  slaves,  whether  this  slave  was  sound  ;  and  he 
answered,  that  the  question  was  asked.  He  was  then  asked, 
'  Was  was  your  reply'?  to  which  the  defendant  objected. 
The  court  overruled  the  objection,  and  the  question  was  put ; 
and  the  witness  answered,  that  his  reply  was,  '  I  believe  she 
is  sound, — she  is  sound  so  far  as  I  know.'  The  defendant 
moved  to  exclude  this  answer  from  the  jury  ;  his  motion  was 
overruled,  and  he  excepted.  The  witness  said,  that  he  did 
not  make  this  declaration  by  the  defendant's  authority,  but 
that  the  defendant  was  present  at  the  time. 

"  It  was  further  in  evidence,  that  said  slaves  were  sold  on 
a  credit  of  twelve  months,  and  notes  with  approved  security 
were  required  ;  that  said  Shelby  did  not  comply  with  his  bid, 
but  it  was  agreed  between  him,  plaintiff  and  defendant,  after 
said  slave  had  been  knocked  off  to  him,  that  plaintiff  should 
be  substituted  to  the  bid  in  his  place  ;  that  plaintiff  and 
defendant,  on  the  day  after  the  sale,  went  into  an  attorney's 
office,  with  the  bill  of  sale,  which  was  not  then  signed  ;  that 
said  attorney  was  defendant's  legal  adviser  in  all  matters 
connected  with  the  management  of  said  estate ;  that  he 
examined  said  bill  of  sale,  and  told  defendant  that  he  should 
not  sign  it,  with  his  consent, — that  if  he  did  sign  it,  the  estate 
would  not  be  bound  by  the  warranty,  but  he  individually 
would  be  bound.  Said  attorney  testified,  that  he  was  at  that 
time  busy  writing  a  deed;  that  defendant  said,  he  was  confi- 
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dent  the  slaves  were  sound  ;  that  plaintiff  said,  he  believed 
the  slaves  were  sound,  but  he  had  once  been  bit  by  buying  a 
slave  at  an  administrator's  sale  ;  that  plaintiff  said,  the  bill 
of  sale  was  in  the  usual  form,  or  that  it  was  a  mere  form, 
(witness  could  not  say  positively  which  of  the  two  expressions 
was  used,  but  his  best  impression  was  that  it  was  the  latter,) 
that  plaintiff  and  defendant  then  walked  off  together  ;  and 
further,  that  he  had  previously  advised  the  defendant,  that  he 
would  be  personally  liable  on  the  warranty,  if  he  signed  such 
a  bill  of  sale.  It  was  further  shown,  that  defendant  called 
on  plaintiff,  about  a  year  or  more  after  said  sale,  to  collect 
the  money  on  the  notes  for  the  purchase  money  ;  that  plaintiff 
then  refused  to  pay,  and  said  to  defendant,  '  You  know  I 
refused  to  take  the  slaves  unless  you  warranted  them,  and 
that  you  gave  me  a  bill  of  sale  warranting  the  slaves';  to 
which  defendant  replied,  '  Such  is  the  fact,  but  I  did  it 
through  ignorance,  and  it  is  hard  that  I  should  lose  it.' " 
On  this  evidence  the  court  charged  the  jury  as  follows  : 
"  1.  That  if  they  believed  from  the  evidence  that  the  slave 
was  sold  by  the  defendant,  as  administrator,  at  public  outcry, 
to  the  highest  bidder  ;  and  that  it  was  publicly  proclaimed, 
at  the  sale,  by  the  auctioneer,  that  the  defendant  was  selling 
the  slaves  as  administrator,  and  that  he  would  not  warrant 
any  of  them  ;  and  that  said  slave  was  knocked  off,  at  the 
sale,  to  said  Shelby,  as  the  highest  bidder  ;  and  that  Shelby 
did  not  comply  with  his  bid,  but  it  was  agreed  between  him 
and  plaintiff,  with  the  consent  of  defendant,  that  plaintiff 
should  be  substituted  to  said  Shelby's  bid  ;  and  that  plaintiff, 
on  the  next  day,  before  the  slaves  were  delivered,  or  the 
notes  for  the  purchase  money  given,  refused  to  comply  with 
Shelby's  bid,  unless  defendant  would  give  him  a  bill  of  sale 
warranting  the  soundness  of  the  slaves ;  and  that  defendant, 
without  any  fraud  or  misrepresentation  being  made  by  plain- 
tiff, but  to  induce  plaintiff  to  give  his  notes  for  the  amount 
of  Shelby's  bid,  gave  the  bill  of  sale  which  was  read  in 
evidence, — then  the  warranty  of  soundness  contained  in  said 
bill  of  sale  is  binding  on  defendant." 

"  2.  That  if,  under  the  charges  given,  they  found  for  the 
plaintiff,  the  measure  of  damages  was,  the  difference  between 
the  sum  which  the  slave  was  actually  worth  at  the  time  of 
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the  sale,  and  the  sum  which  she  would  have  been  worth  at 
that  time  if  sound,  with  interest  on  that  sum  from  the  day  of 
the  sale." 

.The  defendant  excepted   to   each  of  these  charges,  and 
requested  the  court  to  give  the  following  charges  : — 

"  1.  That  if  the  jury  believed  that  a  warranty  of  said  slaves 
formed  no  inducement  to  Shelby  to  make  the  bid  at  which 
they  were  knocked  off  to  him,  and  no  inducement  to  plaintiff 
in  becoming  substituted  to  Shelby's  bid,  then  plaintiff  was 
bound  in  law  to  receive  the  slaves,  and  to  pay  for  them, 
without  a  warranty,  or  to  pay  damages  to  defendant  for  his 
failure  to  do  so ;  and  being  so  bound,  if  he  afterwards 
obtained  the  warranty  from  defendant  by  refusing  to  comply 
with  the  terms  of  sale  unless  defendant  would  give  it,  then 
the  defendant  is  not  liable  on  said  warranty." 
;  "  2.  That  the  extract  from  the  medical  book,  which  was 
read  to  them,  was  not  evidence  to  prove  any  fact  in  the  case." 

The  court  refused  these  charges,  and  the  defendant  except- 
ed to  each  refusal  ;  and  he  now  assigns  as  error  the  rulings 
on  the  evidence,  the  charges  given,  and  the  refusal  to  give 
the  charges  asked. 


WM.  H.  NORTHINGTON  and  ELMORE  &  YANCEY,  for  the 
appellant. — 1.  Medical  books,  and  other  books  of  science, 
are  not  admissible  evidence  before  a  jury. — 1  Greenl.  Ev. 
§  440  ;  Collier  v.  Simpson,  5  Car.  &  P.  73. 

2.  The  remarks  of  the  auctioneer,  while  selling  the  negro> 
that  he  believed  she   was  sound,  not  being  made  by   the 
authority  of  the  administrator,  and  being  out  of  the  scope  of 
his  agency,  ought  not  to  have  been  admitted  as  evidence. — 
1  Greenl.  Ev.  §  114.    The  declaration  was  also  irrelevant, 
because  it  did  not  amount  to  a  warranty. 

3.  The  first  charge  of  the  court  was  erroneous.     It  implied 
that  a  warranty,  made  after  the  sale,  is  good  ;  the  only 
inducement  being  that  the  purchaser  would  comply  with  the 
terms  of  sale.     A  new  consideration  is  necessary  to  support 
such  a  warranty. — To  well  v.  Gatewood,  2  Scammon,  22;  5  Ver- 
mont R.  28.     A  contract  for  the  sale  of  goods,  when  nothing 
is  to  be  done  by  the  seller  before  delivery,  transfers  the  right 
of  property  to  the  purchaser,  though  the  price  be  not  paid. 
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5  Denio,  379.  If  an  administrator's  sale  be  regular,  and 
there  be  neither  fraud  nor  warranty,  the  purchaser  is  bound 
to  pay  his  bid. — Mellon  v.  Boardman,  13  Smedes  &.  Mar. 
100.  At  common  law,  if  a  bidder  fails  to  comply  with  the 
terms  of  sale,  the  owner  can  resell,  and  sue  for  damages. — 
2  Rich.  464.  If,  therefore,  the  bidder  was  bound  to  give  his 
notes  for  the  slaves,  a  warranty  given  by  the  administrator 
to  induce  him  to  do  this,  is  without  consideration,  and  conse- 
quently void. 

4.  If  this  were  a  claim  against  the  estate  of  the  intestate, 
the  written  warranty  of  the  defendant  is  not  binding  on  him 
in  this  action,  which  seeks  to  charge  him  personally. — 6  Ala. 
415  ;  7  Term  R.  346. 

WATTS,  JUDGE  <fe  JACKSON,  contra. — 1.  The  declarations  of 
the  auctioneer  were  properly  admitted. — Story  on  Agency, 
§§  154-6  ;  Wright  v.  Beck,  at  the  last  term,  and  authorities 
there  cited. 

2.  A  warranty  is  supported  by  sufficient  consideration,  if 
made  before  the  consummation  of  the  contract. — Chitty  on 
Contracts,  458. 

3.  An  administrator  may  bind  himself  personally. — Crad- 
dock  v.  Stewart,  6  Ala.  77. 

4.  The  extract   from   the  medical  treatise  was  proper 
evidence  to  go  to  the  jury.    The  book  was  admitted  to  be  of 
high  authority  amongst  physicians, — a  standard  work.     The 
terms  used  in  the  extract,  and  the  symptoms  of  the  different 
stages  of  the  disease,  had  been  explained.    The  only  objec- 
tion  which  can  be  urged  against  the  admission  of  such 
evidence,  is  that  it  is  not  under  oath,  and  that  the  opposite 
party  has  no  opportunity  to  cross-examine.     But  the  rule  on 
which  this  objection  is  founded,  is  not  universal.    Books  of 
history  are  allowed  to  be  introduced  as  evidence.    The  digest 
of  the  laws  of  another  State,  if  it  purports  to  be  published 
by  authority,  is  received  without  any  other  proof.     Books  of 
philosophy,  explaining  the  general  principles  of  science,  are 
introduced  without  proof.    It  is  an  every-day  practice  to 
permit  men  of  skill,  physicians  and  others,   to  give  their 
opinions,  and  to  refer  to  medical  books  for  the  principles  on 
which  they  base  their  opinions.     Why   may  not  the  book, 
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which  constitutes  the  source  of  his  opinion,  be  received  as  an 
instrument  of  evidence?  In  the  case  of  Collier  v.  Simpson, 
cited  for  appellant,  the  witness  was  permitted  to  refer  to  the 
books.  A  standard  medical  book  is  the  collected  experience 
of  the  scientific  men  of  all  ages,  and  is  worth  more  than  the 
experience  of  a  single  individual. — Guy  on  Forensic  Medi- 
cine, II,  20  ;  Beck's  Medical  Jurisprudence,  699-700.  A 
standard  medical  work  must  be  considered  equivalent  to  the 
sworn  testimony  of  its  author.  The  universal  practice  in  our 
courts  has  been  to  admit  such  works  as  evidence.  We  have 
found  but  two  decisions  on  the  question  in  the  United  States: 
they  are,  Bowman  v.  Woods,  1  Green,  (Iowa,)  441  ;  and 
Luning  v.  The  State,  1  Chandler,  (Wisconsin,)  178. 

STONE,  J. — In  the  case  of  Lawrence  v.  Barker,  5  Wend. 
305,  Ch.  J.  Savage  admitted  "  there  may  be  cases  [on  cross- 
examination]  in  which  great  latitude  of  examination  may  be 
permitted,  arising  from  the  disposition,  temper  and  conduct 
of  the  witnesses,  which  can  be  regulated  only  by  the  direc- 
tion of  the  court,  and  for  which  it  is  difficult  to  lay  down  a 
precise  rule." 

Thomas  v.  David,  7  Car.  &  Payne,  350,  is  a  strong  author- 
ity in  favor  of  the  proposition,  that  in  cross-examination,  it 
is  legitimate  to  inquire  into  the  relations  which  a  witness 
sustains  to  the  party  in  whose  favor  he  testifies. 

Mr.  Greenleaf,  in  his  treatise  on  Evidence,  vol.  1, 
§§446-7-8-9,  lays  down  the  rule,  that  on  cross-examination, 
it  is  lawful  to  elicit  facts  showing  "the  situation  of  the  witness 
with  respect  to  the  parties  and  to  the  subject  of  litigation, 
his  interest,  his  motives,  his  inclination  and  prejudices,  his 
means  of  obtaining  a  correct  and  certain  knowledge  of  the 
facts  to  which  he  bears  testimony,  the  manner  in  which  he 
has  used  those  means,  his  powers  of  discernment,  memory  and 
description."  He  further  adds,  that  testimony  as  to  collateral 
facts  will  be  excluded,  except  on  cross-examination.  See,  also, 
Cameron  v.  Montgomery,  13  Serg.  &  Rawle,  132. 

The  above  rules  certainly  open  a  very  wide  area  for  explo- 
ration. They  are,  however,  well  fortified  by  authority,  and, 
we  think,  commend  themselves  to  every  experienced  practi- 
tioner. In  the  very  nature  of  things,  much  must  be  left  to 
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the  enlightened  discretion  of  the  presiding  judge,  who,  by 
observing  the  conduct  and  demeanor  of  the  witness,  is  much 
better  qualified  than  we  can  be,  to  prescribe  in  each  case  the 
boundary  of  collateral  facts,  within  which  to  restrict  the 
investigation.  We  will  not  say  that  cases  may  not  arise,  jn 
which  the  primary  court  may  transcend  the  proper  limits. 
We  are  satisfied,  however,  that  unless  the  cross-  examination 
seeks  to  elicit  facts  which  are  palpably  irrelevant  and  imma- 
terial, or  unless  the  record  affirmatively  shows  that  improper 
indulgence  was  granted  in  the  given  case,  it  is  our  duty  to 
leave  the  question  to  the  discretion  of  the  presiding  judge. 

This  was  an  action  on  a  written  warranty  of  the  soundness 
of  a  slave.  The  testimony  called  out  against  the  objection 
of  appellant,  consisted  of  declarations  made  by  the  witness, 
who  was  the  auctioneer,  while  making  the  sale.  These  could 
not  be  received  as  evidence  of  a  warranty.  All  previous 
negotiations  had  been  merged  in  the  written  contract. — 
Melton  v.  Watkins,  24  Ala.  436;  Gordon  v.  Phillips,  13  Ala. 
567  ;  Seay  v.  Marks,  23  Ala.  532  ;  Chapman  v.  Lathrop, 
6  Cowen,  109.  Neither  was  it  permissible,  in  this  action  on 
the  contract,  to  give  evidence  of  any  fraud  practiced  in  the 
sale  by  the  vendor  or  his  agent,  for  the  purpose  of  sustaining 
the  action.  If  this  evidence  had  been  offered  on  a  direct 
examination,  we  think  it  should  have  been  excluded.  The 
question,  however,  assumes  a  very  different  character,  when 
it  is  called  out  on  cross-examination.  It  certainly  tended  to 
show  that  the  witness,  in  making  the  sale,  had  somewhat 
connected  himself  with  the  question  of  the  soundness  of  the 
slave;  and  we  think  the  proof  was  allowable,  as  one  circum- 
stance to  be  considered  by  the  jury  in  weighing  his  evidence. 
See  Thoinason  v.  Dill,  at  the  present  term. 

The  question,  whether  the  medical  treatise  offered  in  evi- 
dence by  plaintiff,  was  proper  testimony  to  go  before  tjiejury, 
has  not  before  been  made  in  this  court;  nor  does  it  appear  to 
have  been  much  considered,  either  in  England,  or  in  any  of 
the  courts  ot  this  country.  Very  few  adjudged  cases  can  be 
found  in  the  books ;  and  those  cases  are  not  very  satisfactory. 
Greenleaf,  vol.  1,  §  440,  note  5,  is  an  authority  against  the 
admissibility  of  the  evidence.  The  only  authority  he  cites  to 
sustain  the  principle,  is  Collier  v.  Simpson,  5  Car.  <fe  Payne, 
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73.     That  was  a  case  at  nisi-prius,  and  passed  off  with  little 
or  no  examination. 

In  the  case  of  the  Attorney-General  v.  The  Glass  Plate 
Company,  1  Anstr.  39,  the  question  was  on  the  proper  con- 
struction of  the  word  "  square,"  as  found  in  an  act  of 
parliament.  The  court  held,  that  the  construction  of  the 
statute  was  a  question  of  law,  with  which  the  jury  had 
nothing  to  do,  and  hence  it  was  improper  to  read  books  to 
the  jury  to  explain  this  term  of  art  found  in  the  act.  The 
chief  baron,, in  delivering  the  opinion  of  the  court,  said,  that 
to  allow  the  evidence  would  be  to  make  the  construction  "  a 
question  of  fact,  in  place  of  a  question  of  law."  He  pro- 
ceeded, however,  to  remark,  that  a  judge  "may  well  inform 
himself  from  dictionaries  or  books  on  the  particular  subject, 
concerning  the  meaning  of  any  word."  It  will  be  seen  that 
this  is  not  an  authority  against  the  admissibility  of  books  of 
science  in  evidence  before  the  jury.  It  simply  decided,  that 
the  construction  of  a  statute  could  not  properly  go  before  the 
jury.  It  is  pursuasive  to  show  that  books  may  be  consulted 
on  questions  affecting  any  particular  art  or  science. 

A  question,  kindred  to  this,  seems  to  have  been  considered 
in  Green  v.  Aspinwall,  1  City  Hall  Recorder,  11.  We  have 
not  had  access  to  the  volume  referred  to,  and  are  indebted 
for  a  statement  of  the  principle  decided  to  the  Notes  to 
Phillipps  on  Evidence,  (3d  edition,)  part  II,  p.  271.  In  that 
case,  the  question  was,  the  situation  of  the  tide  at  a  given 
time  and  place.  Books  treating  of  the  subject  were  admitted 
in  evidence.  This  was  also  a  case  at  nisi-prius. 

The  case  of  Harmer's  Lessee  v.  Morris  &  Gwynne, 
1  McLean,  46,  is  not  an  authority  on  this  point.  That  was 
nothing  more  nor  less  than  the  familiar  principle  of  proving 
a  statement  previously  made  by  a  witness,  as  having  some 
bearing  on  his  testimony. 

The  case  of  Luning  v.  The  State  of  Wisconsin,  1  Chandler, 
178,  is  a  very  loose  opinion  ;  holding  that  it  is  discretionary 
with  the  primary  court  to  receive  or  reject  medical  or  scien- 
tific books. 

The  case  of  Bowman  v.  Woods,!  Green's  (Iowa)  Rep.  441, 
is  an  authority  on  the  precise  point  we  are  now  considering. 
In  that  case  the  court  say,  "  The  opinions  of  an  author,  as 
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contained  in  his  works,  we  regard  as  better  evidence  than 
the  mere  statement  of  those  opinions  by  a  witness,  who  testi- 
fies as  to  his  recollection  of  them  from  former  reading.  Is 
not  the  latter  secondary  to  the  former  ?*'  In  this  case  the 
evidence  was  held  to  be  competent. 

We  think  that  medical  authors,  whose  books  are  admitted 
or  proven  to  be  standard  works  with  that  profession,  ought 
to  be  received  in  evidence*  Should  such  works  be  obscure  to 
the  uninitiated,  or  should  they  contain  technicalities,  or 
phrases  not  understood  by  the  common  public,  proper  explan- 
ation should  be  offered,  lest  the  jury  be  thereby  misled.  That 
was  done  in  this  case.  The  opinions  of  physicians,  as  experts, 
touching  disease  and  the  science  of  medicine,  are,  under  all 
the  authorities,  admissible  in  evidence.  If  we  lay  down  a 
rule  which  will  exclude  from  the  jury  alt  evidence  on  ques- 
tions of  science  and  art,  except  to  the  extent  that  the  witness 
has  himself  discovered  or  demonstrated  the  correctness  of  what 
he  testifies  to,  we  certainly  restrict  the  inquiry  to  very  narrow 
limits.  The  brief  period  of  human  life  will  not  allow  one 
man,  from  actual  observation  and  experience,  to  acquire  a 
complete  knowledge  of  the  human  system,  and  its  diseases. 
Professional  knowledge  is,  in  a  great  degree,  derived  from 
the  books  of  the  particular  profession.  In  every  step  the 
practitioner  takes,  he  is,  perhaps,  somewhat  guided  by  the 
opinions  of  his  predecessors.  His  own  scientific  knowledge 
is,  from  the  necessities  of  the  case,  materially  formed  and 
moulded  by  the  experience  and  learning  of  others.  Indeed, 
much  of  the  knowledge  we  have  upon  all  subjects,  except 
objects  of  sense,  is  derived  from  books  and  our  associations 
with  men. 

It  is  the  boast  of  this  age  of  advancing  civilization,  that, 
aided  and  facilitated  by  the  printer's  art,  the  collected  learn- 
ing of  past  ages  has  been  transmitted  to  us.  Shall  we 
withhold  the  benefits  of  this  heritage  from  the  contests  of 
the  court-room  ?  "We  think  not.  Evidence  drawn  from  this 
source  being  admissible,  the  question  arises,  in  what  form  is 
it  to  be  laid  before  the  jury  ?  Are  opinions,  derived  from 
the  perusal  of  books,  and  deposed  to  by  witnesses,  safer 
guides  for  that  body  than  the  books  themselves  are? 
A  principle,  familiar  to  every  member  of  the  legal  profes- 
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sion,  is  strongly  illustrative  of  the  propriety  of  admitting  the 
evidence  we  are  considering.  The  body  of  our  laws,  known 
as  the  common  law,  is  generally  understood  to  be  unwritten. 
We  prove  its  existence  and  its  principles  by  reported  cases, 
and  standard  elementary  writers.  With  what  consideration 
would  an  objection  be  entertained,  which  on  this  subject 
denied  the  right  to  consult  Coke,  Bacon,  or  Blackstone  ?  All 
these  were  elementary  writers,  and  yet  they  are  conceded  to 
be  of  the  highest  authority.  If  it  be  objected  that  the  books 
above  named  are  not  laid  before  the  jury  for  their  considera- 
tion, but  are  weighed  and  expounded  by  the  court,  the  answer 
is,  that  that  grows  out  of  the  nature  of  the  subject  of  which 
they  treat.  Under  our  system,  questions  of  law  are  exclu- 
sively for  the  court,  and  with  them  the  jury  have  nothing  to 
do.  All  inquiries  respecting  any  other  science  are  questions 
of  fact,  for  decision  by  the  jury.  Can  that  be  a  sound  rule, 
which,  in  the  determination  of  a  question  involved  in  one 
science,  allows  to  the  trying  body  the  light  shed  upon  it  by 
the  writings  of  its  standard  authors,  and  withholds  such 
lights  from  controversies  respecting  all  other  sciences  ?  We 
think  not. — See  Attorney-General  v.  Glass  Plate  Company, 
supra  ;  also,  Inge  v.  Murphy,  10  Ala.  897. 

We  have  recently  considered  and  settled  the  legal  question 
growing  out  of  the  facts,  that  the  sale  in  this  case  was  made 
at  public  auction,  on  the  distinct  announcement  that  no  war- 
ranty would  be  given. — that  Shelby,  the  highest  bidder, 
declined  to  comply  with  the  terms  of  his  purchase,  and 
Williamson  was  thereupon,  by  consent,  substituted  in  his 
stead  as  purchaser  ;  that  Williamson,  on  the  next  day,  and 
before  he  received  the  property  or  gave  his  note  for  the  pur- 
chase money,  required  a  bill  of  sale,  with  warranty  of  the 
soundness  of  the  slaves,  as  a  condition  precedent  to  giving 
his  note  ;  and  that  thereupon,  Stoudenmeier,  the  executor, 
executed  and  delivered  to  Williamson  a  bill  of  sale,  with 
warranty  of  soundness,  and  Williamson  gave  his  note,  and 
received  the  slaves.  In  that  case,  we  held  that  parties,  either 
before  or  after  the  consummation  of  a  contract,  may  either 
rescind  or  modify  it,  and  no  other  consideration  is  necessary 
to  support  such  contract  of  rescission  or  modification,  than 
the  mutual  agreement  of  the  parties. — See  Thomason  v.  Dill, 
at  the  present  term,  and  authorities  cited. 
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In  the  present  case,  Stoudenmeier  had  the  clear  right  to 
stand  on  the  terms  of  his  public  sale  ;  and  unless  he  or  his 
agent  was  guilty  of  some  fraud  in  the  sale,  Shelby,  on  a  suit 
for  that  purpose,  would  have  been  adjudged  to  pay  the  pur- 
chase money.  If  Williamson  agreed  to  assume  Shelby's 
responsibility  under  the  purchase,  and  on  the  faith  of  sucli 
agreement  Stoudenmeier  discharged  Shelby  from  responsibil- 
ity on  his  bid,  then  Williamson  became  bound  to  the  same 
extent  as  Shelby  was  before  him.  Stoudenmeier  was  fully 
authorized  to  disregard  Williamson's  demand  of  warranty, 
and  commence  his  suit  either  against  Shelby  or  Williamson, 
as  the  agreement  of  the  latter  had  or  had  not  wrought  a 
release  of  the  former  from  his  contract.  The  record  shows 
that  Stoudenmeier  waived  this  right,  and  that  he  and  Wil- 
liamson, by  agreement  on  the  day  succeeding  the  day  of  public 
sale,  so  far  modified  their  contract,  as  to  secure  to  him 
(Williamson)  a  title  to  the  slaves  with  warranty  of  soundness. 
The  authorities  above  cited  show  that  such  agreement  is  upon 
sufficient  consideration,  and  will  be  upheld. — Whiteside  v. 
Jennings,  19  Ala.  784. 

That  a  personal  representative,  in  making  sale  of  the  effects 
of  a  deceased  person,  may  make  a  warranty,  and  thus  bind 
himself  personally,  is  settled  in  this  State. — Craddock  v. 
Stewart,  6  Ala.  77. 

This  view  disposes  of  all  the  questions  raised,  either  in  the 
evidence  or  the  charge  of  the  court,  on  the  consideration  of 
the  bill  of  sale. 

The  only  remaining  question  is  that  in  reference  to  interest. 
We  hold  that,  in  this  State,  whenever  one  party  has  a  legal 
right  to  recover  of  another  a  debt  or  damages  as  due  at  a 
particular  time,  he  is  also  entitled  to  interest  as  an  incident, 
from  the  maturity  of  the  demand  until  the  trial,  unless  some 
rule  of  law  declare  otherwise. — Marshall  v.  Wood,  16  Ala. 
806  ;  Foster  v.  Rodgers,  27  Ala.  602  ;  Weaver  v.  Puryear, 
11  Ala.  941.  "  The  rule  in  this  court,"  says  Justice 
Goldthwaite,  in  the  case  of  Rowland  v.  Shelton,  "  as  to  a 
warranty  of  soundness,  is,  that  when  a  slave,  from  disease, 
is  worth  nothing,  the  purchaser  is  entitled  to  recover  Ihe 
actual  value  of  the  slave  at  the  time  of  the  purchase,  with 
interest,  and  such  other  damages,"  &c. — 25  Ala.  217  ;  Willis 
37 
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v.  Dudley,  10  Ala.  933  ;  Caldwell  v.  Sawyer,  at  the  present 
term. 

There  is  no   error  in  the  record,  and  the  judgment  is 
affirmed. 


BONDURANT  vs.  SIBLEY'S  HEIRS  AND  ADM'R. 

[BILL  IN  EQUITY  BY  JUDGMENT  DEBTOR  FOK  REDEMPTION  OF  LANDS.] 

1.  Allegation  of  delivery  of  possession  -without  suit. — "  Your  orator  further  showetb 
unto  your  honor,  that  at  said  sale  of  said  lands,  C.  S.,  well  knowing,  as  was 
the  fact,  that  the  same  were  sold  as  the  property  of  your  orator,  became 
the  purchaser  thereof,  at  and  for  the  sum  of  about  $900  ;  that  said  S.,  im- 
mediately thereafter,  with  the  consent  of  your  orator,  took  possession  of  the  lands  afore- 
said, and  received  from  the  sheriff  a  deed  therefor  in  due  form,'' — held  a 
sufficient  averment  that  the  debtor  delivered  possession  to  the  purchaser 
without  suit. 

2.  Remandment  of  cause  on  reversal' of  decree. — Where  the  chancellor  dismisses  a 
bill,  on  final  hearing,  on  account  of  a  supposed  defective  allegation,  and  his 
decree  is  reversed  on  error,  the  appellate  court  will  remand  the  cause  (Code- 
§  3034)  without  deciding  its  merits. 

APPEAL  from  the  Chancery  Court  of  Perry. 
Heard  before  the  Hon.  JAMES  B.  CLARK. 

THIS  bill  was  filed  by  the  appellant,  to  redeem  his  interest 
in  certain  lands,  which  had  been  sold  under  execution  against 
him,  and  purchased  by  Charles  Sibley,  whose  heirs-at-law  and 
personal  representative  were  made  defendants  to  the  bill. 
The  material  facts  are  stated  in  the  opinion  of  the  court.  On 
final  hearing,  the  chancellor  held  the  allegations  of  the  bill 
defective,  and  therefore  dismissed  it ;  arid  his  decree  is  now 
assigned  as  error. 

WM.  P.  CHILTON,  for  the  appellant,  cited  Daniell's  Chan- 
cery Practice,  vol.  1,  p.  421  ;  Story's  Eq.  Pleadings,  §§  240, 
253  ;  1  Scaminon,  192. 

I.  W.  GAKROTT,  contra,  cited  Sandford  v.  Ochtalomi,  23 
Ala.  670  ;  and  Paulling  v.  Meade,  ib.  513. 
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RICE,  C.  J. — The  bill  was  dismissed  by  the  chancellor, 
upon  the  objection,  that  it  did  not  allege  that  the  debtor  had 
delivered  possession  to  the  purchaser  at  the  execution  sale, 
without  suit.  Upon  that  subject,  the  allegations  of  the  bill 
are  in  the  following  words  :  "Your  orator  further  showeth 
unto  your  Honor,  that  at  said  sale  of  said  lands,  Charles 
Sibley,  well  knowing,  as  was  the  fact,  that  the  same  were 
sold  as  the  property  of  yonr  orator,  became  the  purchaser 
thereof,  at  and  for  the  price  and  sum  of  about  nine  hundred 
dollars  ;  that  said  Sibley,  immediately  thereafter,  with  the  con- 
sent of  your  orator,  took  possession  of  the  lands  aforesaid,  and 
received  from  the  sheriff  a  deed  therefor  in  due  form." 

The  chancellor  decided,  that  these  allegations  were  not 
"  equivalent  to  saying  that  the  defendant  in  execution  deliv- 
ered possession  without  suit,"  and  that  in  this  particular  the 
bill  was  fatally  defective.  In  our  judgment,  that  decision  is  in- 
defensible. It  is  true,  the  bill  must  be  construed  most  strongly 
against  the  complainant ;  yet  it  must  receive  a  reasonable 
construction.  In  construing  it,  the  court  is  not  to  forget  the 
meaning  of  plain  words,  and  by  such  forgetfulness  practically 
create  a  forfeiture  of  the  right  of  redemption  given  by  the 
statute.  "  Immediately"  means  "  without  the  intervention  of 
any  other  cause  or  event,"  "  instantly,"  &c.  Now  if,  in  lieu 
of  the  word  "  immediately,"  where  it  occurs  in  the  allegation 
above  quoted,  we  insert  its  meaning,  the  allegation  would 
read  thus,  "  that  instantly  after  the  sale,  without  the  inter- 
vention of  any  other  cause  or  event,  with  the  consent  of  the 
debtor,  the  purchaser  took  possession  of  the  lands,  and  re- 
ceived from  the  sheriff  a  deed  therefor  in  due  form."  A 
proper  regard  for  the  statute,  and  the  words  above  quoted 
from  the  bill,  require  us  to  hold,  that  the  substance  of  the 
allegation  is,  that  the  purchaser  obtained  possession  without 
delay,  without  suit,  and  by  the  voluntary  surrender  of  the 
debtor  ;  and  the  allegation,  being  sufficient  in  substance,  is 
not  violated  by  the  fact,  that  it  is  couched  in  words  which 
differ  in  sound,  but  not  in  sense,  from  those  employed  in  the 
statute. 

In  requiring  the  debtor,  if  in  possession  at  the  time  of  the 
sale,  to  deliver  it  to  the  purchaser,  it  was  not  intended  to 
arm  the  purchaser  with  the  power  of  destroying  the  debtor's 
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right  of  redemption,  by  precipitately  and  unnecessarily  bring- 
ing suit  for  the  possession.  A  suit  for  possession,  commenced 
by  the  purchaser,  before  the  execution  of  the  deed  by  the  sheriff", 
and  before  he  had  taken  actual  possession,  clearly  could  not  de- 
stroy the  debtor's  right  of  redemption.  In  such  suit,  the 
purchaser  could  not  recover  ;  for  it  is  settled,  that  although 
the  deed  might  have  relation  to  the  time  of  the  sale  for  some 
purposes,  such  relation  cannot  have  the  effect  of  sustaining  an 
action  commenced  before  the  deed  was  executed. — Pressnell 
v.  Ramsour,  8  Iredell's  Rep.  505  ;  Davis  v.  Evans,  5  ib.  529  ; 
Trotter  v.  Nelson,  1  Swan's  Rep.  7  ;  Paris  v.  Burger,  4  Humph. 
R.  325  ;  O'Donnell  v.  McMurdie,  6  $.'134  ;  Jones  v.  Inge, 
5  Porter,  327  ;  Fipps  v.  McGehee,  ib.'  413  ;  Bullock  v.  Wil- 
son, ib.  338. 

The  chancellor  seems  to  have  been  misled,  by  an  expression 
in  the  opinion  in  Sandford  v.  Ochtaloini.  23  Ala.  669.  That 
expression  is,  that  "  to  entitle  the  defendant  in  execution  to 
redeem,  this  fact  [to-wit,  that  he  had  delivered  possession  to 
the  purchaser,  without  suit]  should  be  distinctly  charged  in 
the  bill,  and  must  not  be  left  to  inference  or  conjecture." 
But  that  expression  was  qualified  by  others  contained  in  the 
same  opinion.  Thus,  it  is  broadly  admitted  in  that  opinion, 
that  "  the  actual  surrender  may  be  excused"  ;  and  it  is  dis- 
tinctly asserted,  that  there  was  no  allegation  in  that  case, 
"  anywhere  to  be  found,  from  which  it  appears  that  the  pos- 
session of  the  lot  was  changed  on  or  after  the  sale  by  the  sheriff." 
Beyond  doubt,  a  valid  excuse  may  exist,  for  not  delivering 
the  possession  to  the  purchaser  without  suit ;  and  whenever 
it  does  exist,  and  is  averred  in  a  bill  to  redeem,  the  bill  can- 
not be  dismissed,  merely  for  want  of  an  averment  that  pos- 
session was  delivered  to  the  purchaser  without  suit. — Spoor 
v.  Phillips,  27  Ala.  193.  The  act  of  the  purchaser,  which 
prevents  or  dispenses  with  the  performance  of  the  condition 
in  his  favor,  is  as  effectual  in  favor  of  the  debtor,  as  the  ac- 
tual performance  of  the  condition  by  him. — Young  v.  Hunter, 
2  Selden's  Rep.  203. 

We  have  now  considered  the  only  question  which  was 
considered  by  the  chancellor,  in  relation  to  the  equity  of  the 
bill.  He  dismissed  the  bill,  simply  because  he  decided  that 
question  against  the  complainant.  He  did  not  consider  any 
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other  question  arising  on  the  face  of  the  bill,  nor  try  the  case 
on  the  pleadings  and  proofs.  He  erred  in  the  point  decided 
against  the  complainant ;  and  for  that  error,  we  shall  reverse 
his  decree,  and  remand  the  cause.  It  is  true,  we  might  go 
on,  and  try  the  cause  on  its  merits,  because  it  was  submitted 
to  the  chancellor  for  such  trial.  But  we  are  not  bound  to  do 
so. — Code,  §  3034.  And  from  what  appears  in  this  record, 
we  deem  it  the  safer  practice  to  remand  all  such  cases  as  this. 
Byrd  v.'McDaniel,  26  Ala.  582. 

As  to  the  proper  mode  of  bringing  infant  defendants  before 
the  court,  we  decide  nothing,  but  refer  to  the  following  cases  : 
Clark  v.  Gilmer,  28  Ala.  265  ;  Frazier  v.  Pankey,  1  Swan's 
Rep.  75  ;  Stanton  v.  Pollard,  24  Miss.  Rep.  154  ;  Walker  v. 
Hallett,  1  Ala.  379  ;  Boykin  v.  Rain,  28  Ala.  332. 

Decree  reversed,  at  the  costs  of  the  appellees',  and  cause 
remanded. 


MOBILE   &   OHIO  RAILROAD  CO.  vs.  THE  STATE. 

[BILL  IN  EQUITY  BY  RAILROAD  COMPANY  TO  ENJOIN  SALE  OP  MORTGAGE  BONDS.] 

1.  Repugnant  statutes  of  same  session. — It  is  competent  for  the  legislature,  by  a 
.    subsequent  statute,  to  modify  or  repeal  a  previous  act  of  the  same  session  : 

the  legislative  rules,  as  to  the  entertainment  of  propositions  to  alter  or  re- 
peal acts  or  resolutions  during  the  session  of  their  adoption,  do  not  invali- 
date such  subsequent  statute. 

2.  General  and  special  statutes. — The  principle  is  admitted,  that  a  special  act  is 
not  modified  or  controlled  by  a  subsequent  general  act  on  the  same  subject, 
unless  the  latter  clearly  manifests  on  its  face  such  an  intention. 

3.  Statute  partly  unconstitutional. — An  unconstitutional  provision  in  a  statute 
does  not  affect  the  validity  of  other  provisions  which  may  be  maintained 
separate  and  apart  from  it ;  but  the  courts  will  strike  out  the  former,  and 
give  effect  to  the  latter. 

4.  Statute  usurping  judicial  power.— Whether   the    legislature    may,  by  statute, 
declare  a  forfeiture  of  the  charter  of  an  incorporated  company  without  any 
judicial  proceeding,  was  made  a  question  in  this  case;  but  the  court  waived 
the  consideration  of  the    question  as  unnecessary,  and  only  cited  the  au- 
thorities. 

5.  Forfeiture  of  charter  of  incorporated  company. — An   incorporated  company  may 
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consent  to  a  forfeiture  of  its  charter,  though  such  consent,  it  seems,  can  only 
bo  given  by  all  the  stockholders  ;  and  a  statute  which  declares  a  forfeiture, 
with  the  consent  of  the  company,  does  not  impair  the  obligation  of  contracts. 
6.  Construction  of  acts  of  1856.  "for  further  security  and  protection  of  the  State  in  rail- 
road loans,"  and  "  to  renew  the  loan  to  the  Mobile  and  Ohio  Railroad  Co." — The  act 
of  February  14,  1856,  "for  the  further  security  and  protection  of  the  State 
in  railroad  loans,"  (Session  Acts  1855-6,  p.  3,)  applies  to  the  extension  of 
the  loan  to  the  Mobile  and  Ohio  Railroad  Company  under  the  previous  act 
of  January  12,  1856,  (Ib.  10).  The  provision  of  said  act  which  requires  a 
railroad  company,  applying  for  a  loan  or  extension  of  a  debt,  to  consent  to 
a  forfeiture  of  its  charter  in  the  event  of  its  failure  to  make  payment  accord- 
ing to  the  terms  of  its  loan,  is  independent  of  the  other  provisions,  which 
require  its  consent  to  a  declaration  of  a  forfeiture  of  its  charter  by  the  le- 
gislature, and  that  the  forfeiture  so  declared  shall  be  complete  and  effectual 
for  all  purposes  whatever  without  any  judicial  proceeding  ;  is  not  obnox- 
ious to  the  constitutional  objections,  that  it  requires  the  company  to  consent 
to  the  exercise  of  judicial  power  by  the  legislature,  and  impairs  the  obliga- 
tion of  contracts  ;  and  must  be  complied  with  by  any  railroad  company 
applying  for  a  loan  or  extension  of  a  debt,  however  difficult  such  compli- 
ance may  be. 

APPEAL  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  WADE  KEYES. 

THE  material  facts  shown  by  the  record  are  these  : — 

Under  the  act  of  February  17,  1854,  ;<  to  aid  the  Mobile 
and  Ohio  Railroad  Company,'-*  (Session  Acts  1853-4,  p.  36,) 
a  loan  of  $400,000  was  made  by  the  State  of  Alabama  to  said 
railroad  company,  to  be  repaid  in  two  years  ;  and  the  repay- 
ment of  this  loan  was  secured  by  a  mortgage  on  bonds  of  the 
company,  to  the  amount  of  $600,000,  conferring  a  power  of 
sale,  in/ the  event  of  a  failure  to  repay  at  maturity,  on  the 
comptroller  and  treasurer  of  the  State. 

On  the  12th  January,  1856,  an  act  was  passed  by  the  Icgis- 
ture  to  renew  this  loan,  (Session  Acts  1855-6,  p.  10,)  which 
act  is  as  follows  : — 

"  SECTION  1,  Be  it  enacted"  #c.,  "  that  the  governor  is 
hereby  authorized  and  directed  to  renew  the  loan  made  to  the 
Mobile  and  Ohio  Railroad  Company,  as  authorized  by  act  of 
the  general  assembly  approved  on  the  17th  day  of  February, 
1854,  for  two  years  from  the  maturity  of  the  bonds  and  other 
securities  now  held  by  the  State,  at  the  same  rate  now  paid 
by  said  company. 

"  SECTION  2.  Be  it  further  enacted,  that  for  the  renewal  of 
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said  loan,  the  governor  of  the  State  is  hereby  authorized  to 
receive  the  first  mortgage  bonds  of  said  company,  or  such 
personal  securities,  or  both,  as  heretofore  required,  as  satis- 
factory to  him,  for  the  payment  of  the  principal  and  interest 
of  said  loan  ;  provided,  that  the  debt  shall  not  be  extended, 
unless  the  governor  is  satisfied  that  the  debt  is  made  perfectly 
safe  to  the  State  ;  and  provided  further,  that  the  governor  be 
directed  to  require,  not  only  the  first  mortgage  bonds  to  at 
least  the  amount  of  the  loan,  but  also  such  .personal  security 
as  he  shall  deem  satisfactory  ;  said  personal  security  not  to 
be  less  than  fifty  per  cent,  of  the  amount  of  the  loan." 

On  the  14th  February,  1856,  an  act  was  passed  by  the  same 
legislature,  entitled  "  An  act  for  the  further  security  and  pro- 
tection of  the  State  in  railroad  loans,"  (Session -Acts  1855-6, 
p.  3,)  which  is  in  these  words  : 

"  SECTION  1.  Be  it  enacted,"  fyc.,  "  that  if  any  railroad  com- 
pany, to  whom  any  sum  has  or  may  be  loaned,  or  proposed 
to  be  loaned,  by  any  act  of  the  general  assembly  of  this  State, 
whether  the  same  be  received  in  gold  or  silver,  the  notes  of 
the  State  Bank  and  branches,  the  notes  of  any  other  bank  or 
fund,  securities,  or  credits,  shall  fail  or  refuse  promptly  and 
in  good  faith  to  make  payment,  at  the  time,  and  in  the  man- 
ner stipulated,  the  charter  of  such  company  shall  be  forfeited 
upon  such  default  of  payment,  and  the  general  assembly  may 
declare  it  forfeited  ;  and  any  forfeiture  so  declared  shall  be 
complete  and  effectual  for  all  purposes,  without  any  judicial 
proceeding  for  that  purpose. 

"  SECTION  2.  Be  it  further  enacted,  that  upon  the  application 
of  any  company  for  any  loan  so  made  or  proposed  to  be  made, 
or  for  the  extension  of  any  loan  heretofore  or  hereafter  made 
and  received,  said  company  shall,  before  receiving  any  sum, 
whether  in  gold  or  silver,  the  notes  of  the  Bank  of  the  State 
of  Alabama  or  any  of  its  branches,  the  notes  of  any  other 
bank,  or  other  funds,  securities  or  credits,  or  before  extending 
any  loan  by  virtue  of  the  provisions  of  the  act  under  which 
application  is  made  for  loan  or  extension,  file  with  the  govern- 
or the  consent  to,  and  acceptance  of  the  company  so  applying, 
properly  authenticated,  of  the  terms  and  conditions  of  this  act. 

"  SECTION  3.  Be  it  further  enacted,  that  the  filing  with  the 
governor,  by  the  president  of  any  such  company,  the  resolu- 
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ti'ons  of  a  convention  of  the  stockholders  of  said  company, 
duly  attested  by  the  president  and  secretary  of  the  board  of 
directors  of  said  company,  consenting  to  and  accepting  the 
terms  and  conditions  of  this  act,  shall  be  deemed  and  held  a 
compliance  with  the  preceding  section,  and  conclusive  evi- 
dence against  said  company  of  its  consent  and  acceptance  of, 
and  likewise  conclusive  evidence  in  favor  of  said  company 
for  the  action  of  the  governor." 

In  May,  1856,  after  the  expiration  of  two  years  from  the 
date  of  the  original  loan,  the  comptroller  and  treasurer,  under 
the  power  of  sale  in  the  mortgage,  advertised  said  mortgage 
bonds  for  sale  ;  and  thereupon  the  railroad  company  filed  its 
bill  against  them,  the  governor  and  the  State,  to  enjoin  fur- 
ther proceedings  under  the  mortgage,  and  obtained  an  in- 
junction pending  the  suit.  The  bill  alleged,  that  the  com- 
plainant had  applied  to  the  governor  for  an 'extension  of  its 
loan,  and  had  oifered  to  comply  with  all  the  requirements  of 
the  act  of  12th  January  ;  that  the  governor  refused  the-  ap- 
plication, and  required  a  full  compliance  with  all  the  requisi- 
tions of  the  act  of  14th  February ;  and  that  this  last  act  is 
unconstitutional,  impossible  of  performance,  and  inapplicable 
to  the  complainant.  'The  other  material  allegations  of  the 
bill  will  be  readily  understood  from  the  briefs  and  opinion. 
The  chancellor  dissolved  the  injunction,  on  the  ground  that 
the  bill  contained  no  equity,  because  it  did  not  allege  that, 
in  making  its  application  to  the  governor  for  an  extension  of 
its  loan,  the  railroad  company  offered  to  comply  with  the 
requisitions  of  the  above-cited  act  of  February  14,  1856  ;and 
from  the  order  dissolving  the  injunction  this  appeal  is  taken. 

ROBERT  H.  SMITH,  for  appellant. — The  act  of  February 
14,  1856,  does  not  apply  to  the  extension  of  the  loan  to  appel- 
lant, which  was  authorized  by  the  previous  act  of  January 
12.  The  two  acts  being  passed  at  the  same  session  of  the 
legislature,  the  latter  cannot  alter  or  repeal  the  former. — 
Dwarris  on  Statutes,  673.  Moreover,  the  act  of  12th  January 
is  a  special  act,  applicable  to  a  particular  company,  and  pre- 
scribing particular  terms  ;  and  the  rule  is  settled,  that  though 
general  words  may  be  qualified  by  subsequent  clauses  in  the 
same  statute,  a  thing  given  in  particular  shall  not  be  tolled 
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by  general  words. — Dwarris,  765;  23  English  Law  and  Eq. 
K.  389  ;  4  Ark.  416  ;  21  Penn.  St.  (9  Harr.)  37,  43  ;  Angell 
&  Ames,  871.  To  say  that  these  statutes  are  to  be  construed 
in  pari  materia,  as  one  act,  is  no  answer  to  this  position  ;  for, 
when  thus  construed,  the  difficulty  remains — the  particular 
conflict  with  the  general  provisions  ;  and  the  same  principle 
applies  as  a  rule  of  construction. 

2.  An  analysis  of  the  act  of  14th  February  will  show  that 
it  cannot  include  the  appellant's  application  for  an  extension 
of  its  loan.    The  first  section  is  the  enacting  clause  ;  the 
others  are  qualifications  merely,   or  limitations  of  the  first, 
and  do  not  enlarge  the  class  of  cases  provided  for  by  the  first. 
The  first  section  applies,  1st,  to  loans  made  and  running,  nnd 
in  respect  to  which  no  renewals  are  proposed  ;  2d,  to  any 
railroad  company  to  whom  any  sum  "may  be  loaned"  ;  and, 
3d,  to  any  company  to  whom  any  sum  may  be  "  proposed  to 
be  loaned."    Neither  of  these  classes  includes  a  loan  which 
had  been  made,  and  proposed  to  be  extended,  before  the  act 
was  passed.     It  will  not  be  asserted  that  the  extension  had 
already  been  made,  therefore  the  appellant's  case  does  not 
come  within  the  first  class  ;  and  an  extension  proposed  is 
neither  a  loan  made,  nor  a  loan  that  may  be  made.     "  May 
be  loaned"  does  not  mean  "  may  be  extended." — 18  Ala.  42  ; 
23  Ala.  797.     A  thing  which  has  been  proposed,  but  which 
has  not  been  perfected,  is  neither  a  thing  to  be  proposed,  nor 
a  thing  already  accomplished  ;  it  falls  within  neither  class, 
but  lies  between  the  two.    The  language  of  the  other  clauses 
of  the  act,  if  they  either  could  enlarge  the  meaning  of  the 
first,  or  stood  alone,  might  include  this  application  ;  but  they 
are  limited  in  their  operation  by  the  first  section. 

3.  But  admitting  that  the  act  of  14th  February  was  intend- 
ed to  apply  to  the  appellant's  case,  it  is  obnoxious  to  greater 
objections  than  those  already  specified  :  it  violates  at  least 
two  provisions  of  the  constitution.  The  first  is,  that  it  attempts 
to  confer  judicial  functions  on  the  legislature.     The  powers 
of  the  government  are,  by  the  constitution,  distributed  among 
three  distinct  departments,  each  of  which  is  confided  to  a* 
separate  body  of  magistracy  :  those  which  are  legislative  to 
one,  those  which  are  executive  to  another,  and  those  which 
are  judicial  to  another.    A  judicial  power  cannot  be  legisla- 
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tive,  nor  vice  versa;  nor  can  it  be  partly  one  and  partly  the 
other,  since  the  constitution  separates  them.  The  determina- 
tion of  the  question  whether  or  not  a  debt  has  been  paid,  what 
are  the  defenses  to  it,  &c.,  is  a  judicial  power.  The  determin- 
ing that  a  corporation  has  ceased  to  exist  by  a  forfeiture  of 
its  charter,  is  a  judicial,  and  not  a  legislative  power,  as  is 
shown  by  the  fact  that  quo  warranto  lies  to  declare  charters 
forfeited. — Duke  v.  Cahaba  Navigation  Company,  16  Ala. 
374  ;  Selma  &  Tennessee  Railroad  Company  v.  Tipton,  5  Ala. 
807  ;  9  B.  Monroe,  470  ;  Angell  &  Ames  on  Corporations, 
§§  774,  777,  note.  Admitting  that  the  corporation  might 
consent  to  such  a  declaration  of  the  forfeiture  of  its  charter, 
yet  its  consent  cannot  affect  the  validity  of  the  law.  A  stat- 
ute is  the  creature  of  the  legislature  alone,  and  binding 
proprio  vigore  :  it  needs  no  consideration,  or  other  elements 
of  a  contract.  But  a  corporation  has  not  the  power  to  con- 
sent to  such  a  declaration  of  the  forfeiture  of  its  charter,  as 
shown  by  the  authorities  herein  below  cited. 

4.  The  bill  alleges,  and  the  answers  admit,  that  other  States 
have  granted  charters  to  said  railroad  company  ;  that  debts 
have  been  contracted  by  the  company,  extending  beyond  the 
period  for  the  extension  of  the  loan  ;  and  that  other  States, 
as  well  as  individuals,  are  interested  in  these  debts — that  is, 
have  vested  rights  in  them.  To  allow  the  legislature  of  this 
State  to  destroy  these  vested  rights,  by  a  law  enacted  after 
their  creation,  without  a  trial  by  jury,  without  affording  the 
party  an  opportunity  to  be  heard  in  court,  and  without  a 
judgment  of  court,  would  be  a  palpable  violation  of  the  con- 
stitution ;  yet  such  is  the  effect  of  declaring  a  corporate 
charter  forfeited. — Paschall  v.  Whitsett,  11  Ala.  472  ;  Angell 
&  Ames  on  Corporations,  §  779  ;  Smith's  Commentaries  on 
Statutes,  500,  505,  534,  549,  551.  Nor  can  the  corporation 
consent  to  such  a  forfeiture.  A  corporation  has  no  powers 
except  such  as  are  granted  by  its  charter,  and  such  as  are 
essential  to  the  performance  of  some  given  power  :  neither 
the  stockholders,  as  a  body,  nor  the  directors,  acting  for  the 
Corporation,  can  exercise  a  power  not  given.  The  object  and 
powers  of  this  railroad  company  are,  to  construct  its  road, 
and  to  preserve  the  vested  rights  of  stockholders  and  credit- 
ors ;  but  it  has  no  power,  as  a  corporate  body,  to  assent  to 
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any  proposition  that  will  have  the  effect  of  destroying,  con- 
trary to  the  charter,  the  vested  rights  of  creditors,  created 
under  corporate  authority. — 28  English  Ch.  R.  379.  No 
agreement  between  the  State  and  a  debtor  can  destroy  the 
rested  rights  of  that  debtor's  creditors.  A  surrender,  and  a 
forfeiture  of  a  charter,  are  different,  and  have  not  the  same 
effect.  A  surrender  does  not  destroy  the  rights  of  third  per- 
sons ;  and  on  a  proposition  to  surrender  a  court  of  equity, 
may  enjoin. — 28  English  Ch.  R.  370  ;  Angell  &  Ames, 
§§  772-3.  The  right  of  repeal  applicable  to  municipal  cor- 
porations by  the  general  law,  in  respect  to  which  all  contracts 
with  it  are  entered  into,  and  the  right  of  repeal  of  a  private 
corporation  reserved  in  the  charter,  must  not  be  confounded 
with  this  question. — Angell  &  Ames,  §  870. 

5.  It  was  not  for  the  complainant  to  offer  specific  terms  of 
extension.     It  was  for  the  governor  to  dictate  the  terms. 
The  company  could  only  offer  a  general  compliance  with  such 
conditions  as  he  might  require  under  the  law.     He  required 
a  literal  compliance  with  every  requisition  of  the  act  of  14th 
February ;  and  if  any  part  of  that  act  is  unconstitutional, 
complainant  is  entitled  to  relief  in  equity,  since  a  party  can- 
not be  required  to  violate  the  constitution  in  order  to  obtain 
a  right. 

6.  That  an  injunction  is  the  proper  remedy,  see  9  Wheaton, 
738  ;  Story's  Equity  Pleadings,  §  222  ;  Cooper's   Eq.  PI. 
17,  22  ;  Mitford,21,  22,  note. 

7.  On  the  right  to  sue  in  chancery  when  the  State  is  inter- 
ested, see  Code,  §  20  ;  1  Barb.  Ch.  R.  163  ;  9  Howard's  (U. 
S.)  R.  333, 

JOHN  A.  ELMORE,  with  whom  was  M.  A.  BALDWIN, 
Attorney-General  for  the  State,  contra.—  The  bill  prays  an 
injunction  on  three  grounds :  1st,  that  the  company  accepted 
the  terms  imposed  by  the  act  of  12th  Jan.,  and  offered  to  the 
governor  a  full  compliance  with  its  provisions  ;  2d,  that  the 
act  of  14th  Feb.  was  impossible  of  performance,  because  the 
stockholders  of  the  company  were  numerous,  and  there  was 
not  time  to  obtain  a  convention  of  them  ;  and  3d,  that  the 
first  section  of  said  act  is  unconstitutional  and  void. 

1.  The  answer  to  the  first  ground  is,  that  the  averment  of 
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acceptance  is  general  and  indefinite,  specifying  none  of  the 
facts  which  show  an  acceptance  or  offer  of  compliance  ;  and 
it  is  therefore  but  the  conclusion  of  the  pleader,  and  not  the 
allegation  of  a  fact.  It  is  not  averred  when  this  acceptance 
was  made  by  the  company  ;  and  since  the  pleading  must  be 
construed  most  strongly  against  the  pleader,  it  must  be  pre- 
sumed that  the  acceptance  was  not  made  until  after  the 
passage  of  the  act  of  14th  February.  Besides,  the  answer 
avers  that  the  only  acceptance  and  offer  ever  made  were  in 
March.  , 

2.  As  to  the  impossibility  of  performance  :  The  bill  was 
filed  in  June — more  than  three  months  after  the  passage  of 
the  act  of  14th  February  ;   and  shows  on  its  face  that,  up  to 
the  1st  May,  no  action  was  taken  by  the  trustees  ;  while  the 
answer  alleges,  that  a  meeting  of  the  stockholders  of  the  com- 
pany was  held  on  the  25th  February,  which  was  eleven  days 
after  the  passage  of  the  act.    The  requirements  of  the  act 
are  not,  in  themselves,  and  from  their  very  nature,  impossible 
to   be  performed  ;  and  if  possible  by  human    means,   the 
difficulty  of  performance,  is  no  obstacle.     But,  even  if  impos- 
sible, they  are  a  condition  precedent,   of  which   a   strict 
performance  is  always    required. — 2    Bacon's    Abr.   304  ; 
6  Petersdorff's  Abr.   44;  5  Viner,   111;  Corny  n's   Digest, 
"condition,"  D  ;  2  Bla.  Com.  156  ;  19  Johns.  69  ;  12  Wend. 
590  ;  1  Kernan's  R.  25  ;  2  Story's  Equity,  §  1306. 

3.  The  constitutionality  and  validity  of  the  act  of  14th 
February  are  attacked  on  several  grounds,  none  of  which  are 
tenable.     If  the  terms  of  the  act  had  been  accepted  by  the 
corporation,  it  would  have  been  the  same  as  if  it  had  been 
an  original  part  of  its  charter.     Although  charters  are  vested 
rights,  and  cannot  be  altered  at  the  will  of  the  legislature, 
they  may  be  altered  by  the  consent  of  the  corporators.     A 
reservation  by  the  legislature  of  a  right  to  repeal  and  forfeit 
a  charter,  is  not  unconstitutional  :  the  inquiry  by  the  legis- 
lature into  the  affairs  of  the  corporation,  with  a  view  to 
forfeit  its  charter,  is  not  a  judicial  act. — Read  v.  Frankfort 
Bank,  10  Shepley's  (Maine)  R.  318  ;  Miners'  Bank  v.  The 
United  States,  1  Iowa,  553  ;  Crease  v.  Babcock,  23  Pick. 
335  ;  McLaren  v.  Pennington,  1  Paige,  107  ;  The  State  v. 
Baltimore  &  Ohio  Railroad  Co.,  12  Gill  &  J.  399;  Revere 
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v.  Boston  Copper  Co.,  15  Pick.  360.  But  even  if  this  act 
be  unconstitutional,  the  company's  consent  to  its  provisions 
being  a  condition  precedent  to  the  extension  of  its  loan,  the 
right  to  renew  does  not  arise  until  the  condition  is  performed. 
Authorities  cited  in  preceding  paragraph. 

WALKER.  J. — It  is  contended  for  the  railroad  company, 
that  by  an  act  of  12th  January,  1856,  a  renewal  of  the  loan 
was  authorized,  and  that  it  has  done  all  that  was  necessary 
to  entitle  it  to  a  renewal  of  the  loan  under  that  act.  On  the 
other  side  it  is  contended,  that  by  an  act  passed  on  the  14th 
February,  1856,  other  conditions  precedent  to  the  loan  were 
prescribed,  with  which  the  company  does  not  in  its  bill  show 
an  offer  or  a  willingness  to  comply.  This  position  of  the 
State  is  met  by  the  argument,  1st,  that  the  act  of  14th  Feb- 
ruary, 1856,  having  been  passed  at  the  same  session  of  the 
legislature  with  that  of  12th  January,  1856,  cannot  alter  or 
repeal  it  ;  2d,  that  the  application  of  the  Mobile  and  Ohio 
Railroad  Company  for  the  renewal  of  the  loan  to  it  is  not 
included  in  the  act  of  14th  February.  1856  ;  3d,  that  the  act 
of  14th  February,  1856,  requires  from  the  company  a  consent 
that  the  legislature  may  do  that  which  it  cannot  do  without 
violating  the  constitution. 

Some  of  the  works  on  English  law  say,  in  general  terms, 
that  "  an  act  cannot  be  altered  or  repealed  in  the  same  ses- 
sion in  which  it  is  passed,  unless  there  be  a  clause  inserted 
expressly  reserving  a  power  to  do  so." — 14  Petersdorff's 
Abridgment,  "statute,"  91,  p.  720  ;  Dwarris  on  Statutes,  673. 
And  such  was,  at  one  time,  the  law  in  reference  to  acts  of  the 
British  parliament ;  but  the  doctrine  resulted  from  the  fact, 
that  the  royal  assent  bore  no  date,  and  the  order  of  the  ap- 
proval of  the  laws  adopted  at  a  given  session  of  parliament 
was  not  known,  and  they  were  all  alike  regarded  as  having 
received  the  royal  assent  on  the  first  day  of  the  session. 
Afterwards,  by  the  statute  of  33d  George  III,  ch.  13,  it  was 
provided,  that  the  date  of  the  approval  should  be  endorsed, 
and  should  be  the  commencement  of  the  law  where  no  other 
was  prescribed.  After  the  adoption  of  this  last  act.  it  was 
held,  that  a  subsequent  might  repeal  a  former  law  of  the  same 
session  of  parliament.  In  this  country,  where  laws  are  of 
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force  from  their  actual  adoption  unless  otherwise  directed, 
the  old  English  rule  has  been  repudiated.  Upon  the  principle 
that  the  latest  expression  of  the  legislative  intention  must 
control,  a  repugnant  proviso  to  an  act  may  repeal  it;  and 
upon  the  same  principle,  an  act  may  be  repealed  by  a  subse- 
quent one  at  the  same  session.  The  regulations  of  the  par- 
liamentary law,  as  to  the  entertainment  of  propositions  to 
alter  or  repeal  acts  or  resolutions  during  the  session  of  their 
adoption,  are  rules  of  legislative  conduct,  and  not  of  judicial 
action.  It  appears,  however,  that  even  the  parliamentary 
law  does  not  absolutely  exclude  all  propositions  for  the 
alteration  of  previously  adopted  acts  of  the  sa'me  session. — 
King  v.  Justices  of  Middlesex,  2  B.  &  A.  818,  (22  E.  C.  L. 
190)  ;  Panter  v.  Turner,  6  Brown's  Par,  Cases,  553  ;  Spencer 
v.  The  State,  5  Ind.  41  ;  The  Brig  Ann,  Tenny,  claimant. 
Gallison's  R.  62  ;  Peyton  v.  Moseley,  3  Kentucky,  (T.  B. 
Monroe,)  77  ;  Goodsell  v.  Boynton,  1  Scam.  555  ;  Jefferson's 
Manual  of  Parliamentary  Practice,  93-94. 

We  follow  up  the  conclusion  that.it  was  competent  for  the 
legislature,  at  the  same  session,  to  alter,  modify  or  repeal  a 
law  by  a  subsequent  act  at  the  same  session,  with  the  exami- 
nation of  the  second  position  taken  for  the  railroad  company, 
that  the  act  .of  14th  February,  1856,   does  not  embrace  its 
application  for  a  renewal  of  the  loan,  and  therefore  does  not 
alter  the  act  of  12th  January,  1856,  under  which  the  applica- 
tion is  made.     The  act  of  12th  January  authorizes  and  directs 
the  governor  to  renew  the  loan  of  four  hundred  thousand 
dollars,  taking  "  the  first  mortgage  bonds  of  said   company, 
or  such  personal  securities,  or  both,  as  heretofore  required,  as 
satisfactory  to  him,  for  the  payment  of  the  principal  and 
interest  of  said  loan  ;  provided,  that  the  debt  shall  not  be  extended, 
unless  the  governor  is   satisfied  that  the   debt  is  made  perfectly 
safe  to  the  State  ;  and  provided  further,  that  the  governor  be 
directed  to  require  not  only  the   first  mortgage  bonds,  to  at 
least  the  amount  of  the  loan,  but  also  such  personal  security 
as  he  shall  deem  satisfactory  ;  said  personal  security  not  to 
be  less  than  fifty  per  cent,  of  the  amount  of  the  loan."  The  act 
of  14th  Feb.  is  as  follows  :  (see  preceding  statement  of  facts.) 

The  question  here  is,  not  whether  the  former  of  the  two 
foregoing  acts  is  repealed  by  the  latter,  but  whether  the  latter 
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superadds  the  conditions  mentioned  in  it  to  the  conditions 
upon  which  the  renewal  of  the  loan  was  directed  by  the  for- 
mer. We  do  not  controvert  the  proposition,  that  special 
provisions  are  not  repealed  by  general  provisions  upon  the 
same  subject.  The  maxim  of  the  law  is, "  generalta  specialibus 
non  derogant."  The  act  of  12th  January,  1856,  is  a  special 
one,  contemplating  the  renewal  of  a  loan  to  the  Mobile  and 
Ohio  Railroad  Company,  upon  certain  conditions  therein 
named  ;  and  the  principle  above'  stated  exacts  the  concession 
in  this  discussion,  that  no  general  law,  subsequently  enacted, 
can  be  construed  to  add  other  conditions  to  those  required 
by  the  special  Jaw,  unless  the  latter 'law  clearly  manifests 
upon  its  face  an  intention  to  add  such  new  conditions,  and 
thus  specially  aims  at  a  modification  of  the  former  law  by  a 
cumulation  of  conditions.  By  recurring  to  'the  first  section 
of  the  act  of  14th  Februrary,  1856,  it  will  be  seen  that  it  in- 
cludes only  loans  made,  or  that  might  be  made,  and  does  not 
by  its  terms  include  renewals  of  loans.  The  second  section, 
however,  expressly  prescribes  that,  "  before  extending  any  loan 
by  virtue  of  the  provisions  of  the  act  under  which  application  is 
made  for  a  loan  or  extension"  the  company  must  file  its  consent 
to,  and  acceptance  of  the  provisions  of  the  act.  It  is  thus,  in 
effect,  required  that,  if  a  company  make  application  for  the 
extension  of  a  loan  by  virtue  of  the  provisions  of  some  other 
act,  it  must  consent  to  the  terms  and  conditions  of  the  net 
under  consideration.  The  statute  thus  points,  with  a  direct- 
ness and  clearness  which  we  cannot  disregard  without 
ignoring  its  words,  to  the  application  of  the  Mobile  and  Ohio 
Railroad  Company,  for  a  renewal  of  its  loan  by  virtue  of  the 
provisions  of  the  act  of  12th  January,  1856,  and  says  that 
when  an  application  is  made  for  a  renewal  under  that  act, 
this  act  of  14th  February,  1856,  must  be  complied  with. 
Otherwise,  the  words  of  thestatute  which  we  have  last  noticed 
have  no  meaning  ;  for  it  might  be  contended,  in  every  instance 
of  an  application  for  the  renewal  of  a  loan  under  the  provis- 
ions of  an  act  of  the  legislature,  that  the  provisions  of  the 
particular  statute  conld  not  be  controlled  by  the  general  law. 
We  draw  no  distinction  between  the  import  of  the  word 
"  renewal"  and  of  the  word  "  extension"  used  in  the  two 
statutes.  We  think  that,  as  here  used,  they  are  synonymous. 
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Two  reasons  are  urged  in  support  of  the  position,  that 
the  act  of  14th  February,  1856,  requires  a  consent  to  the 
exercise  of  unconstitutional  powers  by  the  legislature.  Those 
reasons  are,  that  the  legislature  would,  in  declaring  the  char- 
ter forfeited,  exercise  judicial  power  ;  and  that  the  forfeiture 
of  the  charter,  in  a  contingency  stipulated  between  the  corpo- 
ration and  the  State,  and  not  recognized  by  the  law  as  it 
previously  existed,  would  interfere  with  the  vested  rights  of 
its  creditors  and  others  who  had  acted  upon  the  faith  that  the 
charter  and  the  subsisting  law  afforded  the  measure  of  its 
powers  and  liabilities.  The  consent,  which  the  corporation 
is  required  to  make,  is  threefold  :  that  the  charter  should  be 
forfeited  upon  default  of  payment ;  that  the  general  assembly 
might  declare  it  forfeited  ;  and  that  the  forfeiture  so  declared 
should  be  complete  and  effectual  for  all  purposes  without  any 
judicial  proceedings  for  that  purpose.  The  last  two  items  in 
the  required  consent  fall  within  the  purview  of  the  objection 
as  to  the  exercise  of  judicial  power  by  the  legislature  ;  the  first 
does  not.  The  consent  that,  in  a  certain  contingency,  the 
charter  should  be  forfeited,  does  not  of  itself  contemplate  any 
subsequent  legislative  actionr4~If  some  of  the  provisions  of  a 
statute  violate  the  constitution,  while  others  are  consistent 
with  it,  the  latter  will  be  maintained,  if  they  can  be  separated 
from  and  stand  without  the  unconstitutional  and  void  parts  of 
the  law.  The  courts  will  treat  the  unconstitutional  parts  as 
if  they  were  stricken  out  of  the  statute. — Campbell  v.  The 
Miss.  Union  Bank,  6  Howard's  Miss.  R.  677  ;  Bank  of  Ham- 
ilton v.  Dudley!s  Lessee,  2  Peters,  526  ;  Clark  v.  Ellis,  2  Black- 
ford's  R.  8  ;  Sturges  v.  Crowninshield,  4  Wheaton,  122  ;  Ely 
v.  Thompson,  3  A.  K.  Marshall,  70. 

The  requisition,  that  the  corporation  should  consent  that 
its  charter  should  be  forfeited  by  a  failure  to  pay,  may  stand, 
and  may  be  performed,  independently  of,  and  separately  from, 
the  requisition  of  its  consent  that  the.  forfeiture  may  be  de- 
clared by  the  legislature,  and  that  the  forfeiture  so  declared 
should  "  be  complete  and  effectual  for  all  purposes  without 
any  judicial  proceeding  for  that  purpose."  If  the  constitution 
is  not  violated  in  requiring  the  corporation  to  consent  that 
its  charter  shall  be  forfeited  upon  a  failure  to  pay,  there  is  no 
equity  in  the  complainant's  bill ;  because  it  does  not  appear 
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that  the  corporation  has  either  offered  to  comply,  or  is  willing 
to  comply,  with  that  requisition.  If  a  compliance  with  the 
law  in  that  particular  be  a  necessary  condition  precedent  to 
the  renewal  of  the  loan,  it  would  be  most  unreasonable  for 
the  chancery  court  to  enjoin  proceedings  under  the  mortgage, 
without  knowing  that  the  corporation  would  or  could,  or  was 
even  willing  to  consent  to  a  forfeiture  of  its  charter  upon  a 
failure  to  pay.  The  bill  does  not  disclose  either  an  offer  or 
an  expression  of  a  readiness  or  willingness  to  consent  that 
the  charter  shall  be  forfeited  by  a  default  in  the  repayment 
of  the  loan.  It  is  unnecessary,  therefore,  for  us  to  consider 
the  question,  whether  the  legislature  could  constitutionally 
declare  a  forfeiture  complete  and  effectual  for  all  purposes 
without  any  judicial  proceeding,  if  there  is  no  violation  of  the 
constitution  involved  in  the  requirement  of  its  consent  to 
a  forfeiture  of  its  charter  for  a  default  in  the  repayment  of  the 
money  loaned.  We  therefore  waive  the  consideration  of  the 
question  of  the  constitutional  power  of  the  legislature  to  de- 
clare the  forfeiture,  and  content  ourselves  with  a  citation  of 
the  authorities  which  affect  it. — Crease  v.  Babcock,  23  Pick. 
335  ;  Campbell  v.  Miss.  Union  Bank,  6  How.  661 ;  Wild's 
Lessee  v.  Sheppell,  10  Grattan,  405  ;  Ang.  &  Ames  on  Cor. 
891,  §  778  ;  Canal  Company  v.  Railroad  Company,  4  Gill  & 
J.  722  ;  Miners'  Bank  of  Dubuque,  1  Morris,  (Iowa,)  482  ; 
State  v.  Curran,  7  Eng.  (Ark.)  321 ;  People  v.  Manhattan 
Co.,  9  Wend.  351  ;  Read  v.  Frankfort  Bank,  23  Maine,  318. 
We  cannot  assent  to  the  proposition,  that  the  declaring  a 
charter  forfeited,  in  pursuance  to  a  law  accepted  by  the  cor- 
poration, violates  the  constitution  by  impairing  the  obligation 
of  contracts.  The  legislature  may  repeal  the  charter  of  a 
public  corporation  ;  and  it  has  never  been  supposed  that,  by 
so  doing,  the  constitution  is  violated.  This  repeal  may  be 
for  causes  existing  after  liabilities  were  incurred,  or  it  may 
be  without  any  sufficient  cause  ;  and  yet  the  effect  of  the  re- 
peal and  of  a  forfeiture  are  the  same,  so  far  as  the  rights  of 
creditors  are  concerned.  The  charter  of  a  corporation  may 
be  made  liable  to  repeal  by  the  legislature,  by  an  amendment 
accepted  by  the  corporation,  which  reserves  the  power,  not- 
withstanding the  charter  was  before  irrepealable. — Monon- 
gahela  Navigation  Co.  v.  Coon,  6  Penn.  State  R.  (Barr,) 
38 
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379.  The  legislature  may  repeal  the  charter  of  a  private 
corporation,  provided  it  assent  to  such  repeal  ;  and  the  cor- 
poration may  voluntarily  make  a  surrender  of  its  charter, 
which  will  certainly,  if  accepted  by  the  legislature,  terminate 
the  corporate  existence. — Angell  &  Ames  on  Corporations, 
§§  772-773. 

It  is  clear,  both  upon  reason  and  authority,  that  the  disso- 
lution of  a  corporation,  in  any  of  the  modes  above  stated,  does 
not  infringe  the  constitutional  provision  designed  to  preserve 
and  protect  the  obligation  of  contracts,  notwithstanding  it 
may  deprive  creditors  of  all  opportunity  to  collect  their  debts. 
The  consistency  with  the  constitution  of  a  dissolution  by  such 
means  is  maintained  upon  the  idea,  that  all  persons  deal  with 
the  corporation  in  reference  to,  and  .in  contemplation  of  its 
liability  to  dissolution  by  those  agencies.  The  effect  upon 
creditors  of  an  accepted  surrender  of  a  charter,  and  the  effect 
of  a  forfeiture  of  a  charter,  are  identical ;  and  therefore  a 
discrimination  between  the  constitutional  capacity  of  a  cor- 
poration to  assent  to  a  surrender  of  its  charter,  and  to  assent 
to  a  forfeiture  in  a  given  contingency,  is  not  supported  by 
any  good  reason.  As  a  corporation  has  the  power  to  con- 
sent that  its  charter  may  be  forfeited  upon  a  certain  default, 
persons  must  be  regarded  as  having  contracted  upon  the 
hypothesis  of  the  existence  and  of  the  possible  exercise  of 
that  power.  It  can  make  no  difference,  that  those  dealing 
with  it  could  not  foresee,  that  the  consent  to  a  forfeiture  would 
be  called  forth  by  a  statutory  requirement  of  that  consent,  as 
a  condition  precedent  to  the  renewal  of  a  loan.  To  avoid  the 
constitutional  objection,  it  is  sufficient  that  contracts  may  be 
deemed  to  have  been  made  in  anticipation  that  the  power  to 
give  the  consent  might  be  exercised,  and  it  is  not  necessary 
that  the  contingency  in  which  the  power  is  exercised  should 
have  been  anticipated.  If  it  were,  there  could  probably  never 
be  a  repeal  or  surrender  of  the  charter  of  a  corporation,  with- 
out a  violation  of  the  constitution.  In  support  of  the  views 
above  expressed,  we  cite  the  following  authorities  : — Paschall 
v.  Whitsett,  11  Ala.  472  ;  Mumma  v.  Potomac  Company, 
8  Peters,  281  ;  Revere  v.  Boston  Copper  Company,  15  Pick. 
351 ;  Enfield  Toll  Bridge  v.  Conn.  River  Co.,  7  Conn.  28. 

The  authorities  do  not  sustain  the  proposition,  that  there 
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is  no  power  in  a  corporation  to  consent  to  a  destruction  of 
the  corporate  life  by  forfeiture  or  surrender.  It  may  be,  that 
such  a  consent  could  not  be  given  by  a  majority  of  the  corpo- 
rators, and  the  authorities  seem  to  go  to  that  extent. — New 
Orleans,  Jackson  and  Great  Northern  Railroad  Co.  v.  Harris, 
5  Miss.  (Cushman,)  517  ;  Ward  v.  Society  of  Attorneys, 
28  Eng.  Chan.  (1  Collier,)  370  ;  Angell  &  Ames  on  Cor. 
§  772.  If  it  be  conceded  that  the  corporation  could  only 
give  its  consent  to  the  forfeiture  of  its  charter  upon  the 
•default  in  the  repayment  of  the  loan,  upon  the  authority  of 
all  thestockholderSyit  is  only  shown  that  the  difficulties  of 
complying  with  the  act  are  very  great.  The  unconstitution- 
ally of  the  law  is  not  a  consequence  of  the  magnitud'e  of  the 
difficulty  in  complying  with  the  condition  which  it  imposes. 

We  do  not  decide  that  the  act  of  12th  January  could  be 
repealed  or  altered  by  an  unconstitutional  act,  or  that 
the  railroad  company  could  be  required,  as  a  condition 
upon  which  it  should  receive  the  benefit  of  that  law,  to  con- 
sent that  the  legislature  should  do  a  thing  beyond  its  consti- 
tutional power.  But  the  act  of  12th  January,  while  it  became 
a  law  upon  its  passage  over  the  executive  veto,  could  not 
become  a  contract,  until  it  was  accepted  by  the  railroad  com- 
pany. The  bill  does  not  aver,  and  we  cannot  presume  in 
favor  of  it,  that  the  company  accepted  or  acceded  to  the 
propositions  of  the  act  of  12th  January,  before  the  passage  of 
the  act  of  14th  February.  The  law  of  12th  January  not 
having  become  a  contract,  it  was  competent  for  the  legisla- 
ture to  have  repealed  the  law,  and  thus  withdrawn  the 
proposal  made  by  it,  or  to  have  modified  it.  by  superadding 
conditions,  even  though  those  conditions  may  have  involved 
insuperable  difficulties,  and  therefore  amounted  to  a  denial 
of  the  renewal  of  the  loan.  The  attitude  of  the  State  cannot 
be  distinguished  from  that  of  an  individual,  who  has  proposed 
a  loan,  and,  prior  to  the  acceptance  of  the  propositions,  im- 
poses conditions  of  great,  or  even  insuperable  difficulty. 

We  deem  it  proper  to  observe,  that  although  our  judgments 
are  fully  convinced  of  the  correctness  of  the  conclusions 
which  we  have  attained,  we  have  been  cpmpelled  to  prepare 
the  opinion  in  this  case  with  more  haste  than  is  desirable. 
This  results  from  the  fact,  that  the  Code  (§  2984,)  directs  that 
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appeals  from  decrees  dissolving  injunctions  shall  be  heard  and 
determined  at  the  first  term  after  the  appeal  is  taken  ;  and 
the  case  was  submitted  to  us  only  a  few  days  before  the  ad- 
journment of  the  court. 

The  decree  of  the  chancery  court  is  affirmed. 


WEBB  vs.  WEBB'S  HEIRS. 

(BILL  ix  EQUITY  BY  HEIRS   AT  LAW  OF  DECEASED  HUSBAND  FOR  REFORMATION 

AND  SPECIFIC   PERFORMANCE   OF  ANTE-NUPTIAL     CONTRACT,    AND   INJUNCTION   OF 
PROCEEDINGS   AT   LAW  BY  WIDOW   FOR   DOWER.] 

1 .  Ante-nuptial  contract,  barring  dower,  specifically  enforced. — In  this  case,  a  specific 
performance  of  an  ante-nuptial  contract,  barring  the  wife  of  dower,  was  de- 
creed against  her,  at  the  suit  of  the  heirs-at-law  of  her  deceased  husband, 
where  the  contract  secured  to  her  separate  use  her  interest  in  the  estate  of 
a  former  husband,  which  was  worth  about  $1200,  and  further,  "  during  her 
life  or  widowhood,"  in  the  event  of  her  survivorship,  "one  third  of  the 
estate,  both  real  and  personal,  of  which  the  said  [husband]  should  happen 
to  die  seized  and  possessed"  ;  it  being  shown  that  the  estate  of  the  husband, 
who  was  between  60  and  70  years  old  at  the   time  the  contract  was  made, 
and  had  four  children  by  a  former  wife,  was  worth  about  $25,000,  of  which 
$10,000  was  in  lands  ;  that  the  wife,  who  was  then  over  40  years  old,  was 
principally  induced  to  make  the  contract,  that  she  might  be  better  enabled 
to  educate  her  children  by  her  former  husband  ;  and  that  the  contract  was 
partially  performed,  so  that  the  parties  could  not  be  placed  in  statu  q>io. 

2.  Repugnancy  in  deed. — The  rule  is  well  settled,  that  if  two  clauses  of  a  deed 
are  so  repugnant  that  they  cannot  stand  together,  the  first  must  prevail  over 
the  last ;  but  the  granting  clause  will  control  an  introductory  recital,  as  to 
the  interest  intended  to  be  conveyed. 

3.  Answer  averring  affirmative  matter  in  avoidance. — Where  the  defendant,  in  a  bill 
for  the  reformation  and  specific  performance  of  an  ante-nuptial  contract, 
was  required  to  answer  all  the  allegations  of  the  bill,  particularly  as  to  the 
existence  of  the  alleged  mistake,  and  to  say  whether  the  deed  contained  the 
true  contract  qf  the  parties  ;  and  the  answer,  admitting  the  alleged  mistake, 
averred  that  another  material  stipulation  of  the  contract  was  by  mistake 
omitted  from  the  deed,—  held,  that  this  averment  was  not  responsive,  but 
was  affirmative  matter  requiring  to  be  proved. 

APPEAL  from  the  Chancery  Court  of  Limestone. 
Heard  before  the  Hon.  E.  D.  TOWNES. 


JANUARY  TERM,  1857.  589 


Webb  v.  Webb's  Heirs. 


THIS  bill  was  filed  by  the  heirs-at-law  and  distributees  of 
John  Webb,  deceased,  against  his  widow  and  personal  repre- 
sentative ;  asking  the  reformation  .and  specific  performance 
of  an  ante-nuptial  .contract  entered  into  between  said  Webb 
and  his  second  wife  (now  his  widow),  and  an  injunction  of 
certain  proceedings  instituted  by  Mrs.  Webb  in  the  probate 
court  for  her  dower  and  distributive  share  of  her  said  hus- 
band's estate.  The  ante-nuptial  contract,  upon  which  the 
principal  questions  in  the  case  arise,  is  as  follows : 

"  This  indenture,  made  and  entered  into  on  the  13th  day  of 
September,  A.  D.  1832,  by  and  between  John  Webb,  of  the 
county  of  Limestone,  in  the  State  of  Alabama,  of  the  first 
part ;  Mary  S.  Lewis,  widow  and  relict  of  Peter  C.  Lewis, 
deceased,  late  of  Madison  county  in  said  State,  of  the  second 
part ;  and  John  R.  B.  Eldridge,  of  the  third  part,  (the  said 
parties  of  the  second  and  third  parts  being  residents  of  said 
county  of  Madison,)  vritnessefh,  that  whereas,  with  the  per- 
mission of  Divine  Providence,  a  marriage  is  intended  to  be 
shortly  had  and  solemnized  between  the  said  John  Webb  and 
Mary  S.  Lewis  ;  and  whereas  the  said  Mary  S.  Lewis  is 
entitled  to  a  distributive  share  of  one  fourth  part  of  the 
personal  estate  of  the  said  Peter  C.  Lewis,  and  also  to  a  life 
estate  in  one  third  part  of  all  the  lands  and  tenements  of 
which  the  said  Peter  C.  Lewis  died  seized  and  possessed  ; 
and  whereas  the  said  John  Webb,  with  the  concurrence  and 
wish  of  the  said  Mary  S.  Lewis,  is  willing  and  desirous  that 
the  said  property  belonging  to  the  said  Mary  should,  previous 
to  the  consummation  of  said  marriage,  be  placed  beyond  the 
reach,  power  and  control  of  the  said  John  Webb  ;  and 
whereas  it  is  agreed  between  the  said  John  Webb  and  Mary 
S.  Lewis,  that  if  the  said  Mary  S.,  after  the  consummation 
of  the  said  marriage,  should  happen  to  survive  the  said  John 
Webb,  then,  and  in  that  case,  the  said  Mary  should  be  entitled 
to  a  life  estate  in  all  the  property,  both  real  and  personal,  of 
which  the  said  John  Webb  should  die  seized  and  possessed, 
so  long  (and  no  longer)  as  the  said  Mary  should  remain  in  a 
state  of  widowhood  :  Now  this  indenture  witnesseth,  that 
for  and  in  consideration  of  the  premises  above  set  forth,  and 
also  for  and  in  consideration  further  of  the  sum  of  five  dollars, 
to  the  said  Mary  S.  Lewis  in  hand  paid  by  the  said  John  R. 
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B.  Eldridge  at  and  before  the  sealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged,  she, 
the  said  Mary  S.  Lewis,  by  and  with  the  privity,  consent  and 
agreement  of  the  said  John  Webb,  testified  by  his  being  made 
a  party  to,  and  his  sealing  and  delivery  of  these  presents, 
hath  granted,  bargained,  sold,  assigned,  transferred  and  set 
over,  and  by  these  presents  doth  grant,  bargain,  sell,  assign, 
transfer  and  set  over,  unto  the  said  John  K.  B.  Eldridge,  his 
executors,  administrators  and  assigns,  all  the  said  one  fourth 
part  of  the  personal  estate  of  the  said  Peter  C.  Lewis, 
deceased,  and  all  the  said  one  third  part  of  the  lands  and 
tenements  of  which  the  said  Peter  C.  Lewis  died  seized  or 
possessed  ;  to  have  and  to  hold  the  said  property  hereby 
conveyed,  or  intended  to  be  conveyed,  unto  the  said  John  R. 

B.  Eldridge,  his  executors,  administrators  and  assigns,  upon 
such  trusts  nevertheless,  and  to  and  for  such  intents  and  pur- 
poses, and  under  such  provisions   and  agreements,  as   are 
hereinafter  mentioned — that  is  to  say,  in  trust  for  the  said 
Mary  S.  Lewis  and  her  assigns,  until  the  solemnization  of  the 
said  intended  marriage  ;  and  from  and  after  the  said  solemni- 
zation of  the  said  intended  marriage,  then  upon  trust  that 
the  said  John  R.  B.  Eldridge,  his  executors,  administrators 
and  assigns,  shall  so  permit  the  legal  heirs  of  the  said  Peter 

C.  Lewis,  during  the  joint  lives  of  the  said  Mary  S.  Lewis 
and  her  said  intended  husband,  John  Webb,  to  have,  receive, 
take  and  enjoy  all  the  interest  and  profits  of  the  said  property 
hereby  conveyed  and  fntended  to  be  conveyed,  to  and  for 
their  own  use  and  benefit ;  and  from  and  after  the  decease  of 
such  of  them,  -the  said  John  Webb  and  Mary  S.  Lewis,  as 
shall  first  happen  to  die,  then  upoii  trust  that  he,  the  said 
John   R.   B.   Eldridge,  his   executors,   administrators   and 
assigns,  shall  and  do  assign,  transfer  and  pay  over  all  the 
said  property  hereby  conveyed  and  intended  to  be  conveyed, 
unto  the  said  Mary  S.  Lewis,  in  case  she  should  survive  the 
said  John  Webb,  and  should,  moreover,  marry  again  after  the 
death  of  said  John  Webb  ;  but,  if  the  said  Mary  S.  lewis 
should  happen  to  die  before  her  intended  husband,  the  said 
John  Webb,  then  and  in  that  case  it  shall  be  the  duty  of  the 
said  John  R.  B.  Eldridge,  his  executors,  administrators  and 
assigns,  to  transfer,  assign  and  convey  the  said  personal  prop- 
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erty  hereby  conveyed,  or  intended  to  be  conveyed  to  him,  to 
such  person  and  persons,  -and  at  the  time  and  times,  and  in 
such  parts  and  proportions,  manner  and  form,  as  she,  the  said 
Mary  S.  Lewis,  shall  from  time  to  time,  notwithstanding  her 
coverture,  by  any  writing  or  writings  under  her  hand  and 
seal,  attested  by  three  or  more  credible  witnesses,  or  by  her 
last  will  and  testament  in  writing,  to  be  by  her  signed,  sealed 
and  published,  and  declared  in  the  presence  of  the  like  num- 
ber of  witnesses,  direct,  limit,  or  appoint ;  to  the  intent  that 
the  same  may  not  be  at  the  disposal  of,  or  subject  to,  the 
control,  debts,  forfeitures,  or  engagements  of  the  said  John 
Webb;  and  in  default  of  such  direction,  limitation  or  appoint- 
ment by  the  said  Mary  S.  Lewis,  then  and  in  that  case  to  the 
legal  heirs  of  the  said  Peter  C.  Lewis,  and  to  such  heirs  of 
the  body  of  the  said  Mary  S.  as  shall  happen  to  be  born 
-during  the  existence  of  said  intended  marriage,  to  the  same 
intent  as  above  set  forth  ;  and  then  this  trust  to  cease  and  be 
ended.  And  this  indenture  further  witnesseth,  that  for  and 
in  consideration  of  said  intended  marriage,  and  also  for  the 
further  consideration  of  five  dollars  in  hand  paid  to  the  said 
John  Webb,  at  and  before  the  sealing  and  delivery  of  these 
presents,  by  the  said  Mary  S.  Lewis,  the  receipt  whereof 
he  doth  hereby  acknowledge,  he,  the  said  John  Webb, 
with  the  knowledge,  privity  and  consent  of  his  intended 
wife,  testified  by  her  being  made  a  party  to,  and  her  sealing 
and  delivery  of  these  presents,  doth  covenant  and  agree  with 
the  said  Mary  S.  Lewis,  that  in  case  she,  the  said  Mary  S. 
Lewis,  after  the  consummation  of  the  said  intended  marriage, 
should  happen  to  survive  the  said  John  Webb,  her  intended 
husband,  then  and  in  that  case  she  shall  be  entitled  to  have, 
demand,  recover  and  receive,  during  the  term  of  her  natural 
life  or  widowhood,  should  she  subsequently  marry,  one  third 
part  of  the  estate,  both  real  and  personal,  of  which  the  said 
John  Webb  should  happen  to  die  seized  and  possessed  ;  and 
the  said  Mary  S.  Lewis,  on  her  part,  covenants  and  agrees 
with  the  said  John  Webb  to  accept  said  settlement  in  lieu  of 
all  claims  which  by  law  she  might  otherwise  have  upon  the 
estate  of  the  said  John  Webb,  if  after  said  marriage  she 
should  happen  to  survive  him  ;  and  that  if,  surviving  him, 
the  said  John  Webb,  she,  the  said  Mary  S.  Lewis,  should. 


592  ALABAMA. 


Webb  v.  Webb's  Heirs. 


subsequently  marry  again,  then  and  in  that  case  she,  the  said 
Mary  S.  Lewis,  hereby  forever  quit-claims  all  and  every  right 
and  demand,  whether  of  dower  or  of  a  distributive  share,  in 
and  to  the  estate  'of  the  said  John  Webb.  In  witness  where- 
of," &c. 

The  bill  alleged,  that  this  deed  did  not  express  the  true 
contract  between  the  parties,  in  this :  that  it  was  their 
intention,  that  the  said  Mary  S.  Lewis,  in  the  event  of  her 
surviving  said  John  Webb,  should  be  entitled,  during  her 
natural  life  or  widowhood,  to  one  third  part  only  of  the  real 
and  personal  estate  of  which  said  John  Webb  might  die 
seized  and  possessed  ;  and  that  the  clause  of  the  deed,  giving 
her  in  that  event  an  estate  for  life  or  widowhood  in  all  the 
property  of  which  said  John  Webb  might  die  seized  and 
possessed,  was  inserted  through  mistake  on  the  part  of  the 
draftsman.  The  bill  further  alleged,  that  the  marriage  con- 
templated between  the  parties  was  solemnized  soon  after  the 
execution  of  this  deed,  and  the  parties  lived  together  until 
the  death  of  John  Webb,  which  occurred  in  July,  1850  ;  and 
that  Mrs.  Webb,  since  his  death,  has  instituted  proceedings 
in  the  probate  court  for  her  dower  and  distributive  share  of 
his  estate.  Mrs.  Webb  answered  the  bill,  admitting  the 
execution  of  the  ante-nuptial  agreement,  and  the  alleged 
mistake  in  its  terms  ;  alleging  that  it  was  further  stipulated 
by  said  agreement,  though  by  mistake  the  writing  does  not 
contain  any  such  provision,  that  said  Webb  should,  out  of  his 
own  means  and  property,  defray  the  expenses  of  the  education 
of  respondent's  two  youngest  children  by  her  former  husband; 
insisting  that  said  contract  was  not  supported  by  an  adequate 
and  sufficient  consideration  to  make  it  binding  on  her,  and 
ought  not  to  be  enforced  against  her,  and  that  it  was  violated 
by  said  Webb  in  his  lifetime  ;  and  demurring  to  the  bill  for 
want  of  equity. 

On  final  hearing,  on  bill,  answers  and  proof,  the  chancellor 
sustained  the  validity  of  the  ante-nuptial  contract,  decreed  a 
specific  performance  of  it,  and  perpetuated  the  injunction  ; 
and  his  decree  is  now  assigned  as  error. 

DAVID  P.  LEWIS,  for  the  appellant. — I.  The  bill  should 
have  been  dismissed  for  want  of  equity,  because  it  did  not 
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show  that  Mrs.  Webb  had  married  again.  According  to  the 
terms  of  the  contract,  she  did  not  forfeit  her  dower  and  right 
to  a  distributive  share  of  the  personalty  of  her  husband's 
estate,  unless  she  again  married.  The  words  of  the  contract 
are,  "  If,  after  said  marriage,  she  should  happen  to  survive 
him,  and  if,  surviving  him,  she  should  marry  again,  then  and 
in  that  case  she  quit-claims  all  and  every  right  and  demand, 
whether  of  dower  or  of  a  distributive  share,  in  and  to  the 
estate  of  the  said  John  Webb "  ;  thus  making  the  forfeiture 
of  her  rights  in  and  to  his  estate  depend  upon  two  contingen- 
cies— her  surviving  him,  and  her  marrying  again. 

II.  The  court  will  not  enforce  a  specific  performance  of  the 
contract. — 

1.  Because  of  its  uncertainty.    The  bill  alleges,  that  the 
written  instrument  does  not  express  the  true  contract  of  the 
parties  ;  while  the  answer,  in  'direct  response  to  the  interrog- 
atories, "  Does  it  [the  deed]    contain  the  agreement  made 
between  herself  and  said  John  Webb,"  and  "  Let  her  answer 
all  the  allegations  of  the  bill,"  sets  up  a  contract  different 
from  that  alleged  in  the  bill,  as  well  as  that  evidenced  by  the 
deed ;  and  the  proof  does  not  remove  this  uncertainty.     On 
this  state  of  pleading  and  proof,  the  court  cannot  know  that 
it  is  enforcing  the  real  contract  of  the  parties.    Equity  will 
not  enforce  the  specific  performance  of  a  contract,  unless  its 
terms  are  clear  and  free  from  doubt. — 4  Porter,  297  ;  3  Ala. 
421  ;  6  Paige,  288 ;  14  Peters,  77  ;  5  Wendell,  638.    Un- 
certainty in  the  terms  of  a  contract  is  an  insuperable  obstacle 
to  a  decree  for  a  specific  performance. — Aday  v.  Echols, 
18  Ala.  353;  1  Madd.  Ch.  425;  5  Vesey,  452 ;  9  United 
States  Digest,  161,  §  140. 

2.  On  account  of  the  inadequacy  of  consideration.    Mere 
inadequacy  of  consideration  alone,  without  any  other  ingre- 
dient, will  stay  the  exercise  of  the  discretion  of  the  chancery 
court  from  enforcing  a  specific  performance. — 2  Ala.  91  ; 
1  Madd.  424  ;  6   Johns.    Ch.  222  ;  2  16.  23  ;  1  Dess.  257  j 
4  Peters,  311 ;  1  Vesey,  sr.,  279.    Even  though  the  inade- 
quacy is  not  so  gross  as  to  amount  to  fraud. — 10  Vesey,  292- 
300  ;  1  Bro.  C.  C.  484  ;  2  Ala.  83.    The  power  rests  in  the 
discretion  of  the  court,  and  cannot  be  demanded  ex  debttojus- 
titi<e.—2  Ala.  91 ;  6  Johns.  Ch.  222  ;  12  Vesey,  331.    It  will 
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only  be  exercised  in  cases  of  extraordinary  fairness. — 1  Eq.  ' 
Digest,  (Barb.  &  Har.)  103,  §  37  ;  ib.  117,  §  53* ;  3  Hayw. 
200  ;  3  Cowen,  445  ;  4  Peters,  311  ;  6  Johns.  Ch.  111.  The 
difference  is  well  settled,  between  that  degree  of  unfairness 
which  will  induce  the  court  to  interfere  actively  by  setting 
aside  a  contract,  and  that  less  degree  of  unfairness  on  account 
of  which  the  court  will  merely  withhold  its  aid,  and  refuse 
to  enforce  a  specific  performance. — 5  Peters,  264  ;  7  Ala.  71. 
It  is  submitted  that  a  specific  performance  cannot,  consistently 
with  the  principles  asserted  in  these  authorities,  be  decreed 
in  this  case.  In  addition  to  the  inadequacy  of  the  considera- 
tion, which  alone  is  sufficient  to  justify  the  refusal  of  the  re- 
lief prayed,  the  provision  for  Mrs.  Webb  out  of  the  estate  of 
her  husband  was  contingent,  and  dependent  on  his  will  ;  and 
it  was  in  his  power,  by  divesting  himself  of  his  estate,  to 
leave  her  penniless.  Public  policy  demands  the  condemna- 
tion of  a  contract  which  contains  such  a  feature.— Lightfoot 
v.  Colgin,  -5  Munford,  42. 

3.  Because  the  contract  was  not  performed  by  Webb.  The 
proof  shows  that  a  considerable  part  of  the  property  of  Peter 
C.  Lewis,  deceased,  "came  into  the  possession,  and  under  the 
control  of  John  Webb" ;  that  household  and  kitchen  furni- 
ture to  the  amount  of  several  hundred  dollars,  the  use  of  slaves 
worth  nearly  two  hundred  dollars,  and  other  items  of  less 
value,  went  into  his  possession,  contrary  to  the  provisions  of 
the  deed, — thereby  increasing  his  estate,  and  diminishing  the 
trust  estate  of  Mrs.  Webb.  It  is  further  shown,  that  John 
Webb  did  not  perform  the  duties  which,  by  the  terms  of  the 
contract  as  set  up  in  the  answer,  he  undertook  to  perform,  in 
educating  the  children  of  Mrs.  Webb.  The  allegations  of 
the  answer,  as  to  these  terms  of  the  contract,  are  responsive 
to  the  bill,  and  are  not  contradicted  by  the  proof.  The  party 
who  seeks  the  specific  performance  of  a  contract,  must  show 
that  he  has  complied  with  the  stipulations  which  it  imposed  on 
him,  or  that  he  is  in  no  default  on  account  of  his  failure  to 
do  so  ;  and  his  performance  must  be  according  to  the  true 
intent  and  meaning  of  the  contract. — 1  Porter,  310-74  ; 
10  Ala.  777  ;  4  Cranch,  137  ;  1  Dess.  161  ;  2  Sumner,  295  ; 
1  Madd.  Ch.  418  ;  4  Peters,  311 ;  6  Peters,  389  ;  2  Wheaton, 
336;  1  Equity  Digest,  (Barb.  &  Har.)  103,  §  37  ;  ib.  112, 
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§§  6-13  ;  8  U..S.  Digest,  125,  §  152  ;  3Hayw.  200  ;  3  Cowen, 
445  ;  6  Johns.  Ch.  Ill  ;  14  Vesey,  519;  2  Vesey,  ST.,  298  ; 
1  Fetors'  C.  C.  R.  380. 

4.  The  contract  which  the  decree  enforces,  is  not  the  con- 
tract which  was  really  entered  into   between    the  parties. 
The  bill  alleges  that  the  deed  does  not  express  the  contract 
of  the  parties,  and  the  answer  admits  the  allegation  ;  yet  the 
decree  enforces  a  specific  performance  of  the  deed. 

5.  The  decree  violates  the  fundamental  rule,  which  requires 
that  a  decree  should  be  secundum  allegata  et  probata.     Even 
if  the  proof  makes  out  a  case  which  entitles  the  complainant 
t6  recover,  he  cannot  recover  on  a  bill,  the  allegations  of 
which  are  not  adapted  to  the  case  proved. — Gibson  v.  Carson, 
3  Ala.  421  ;  Clemens  v.  Kellogg,  1  Ala.  330.     To  enforce 
the  specific  performance  of  a  contract,  the  complainant  must 
make, out  the  contract  as  laid  by  clear  and  satisfactory  proof. 
6  Vesey,  297  ;  1  Johns.  Ch.  131  ;  2  Wheaton,  336  ;  2  Sum- 
ner,   295;  4  Watts  &  Serg.^228;    18  Ala.   353.     If  the 
agreement  admitted  in  the  answer  differs  from  that  stated  in 
the  bill,  the  plaintiff  cannot  have  a  decree  except  upon  proof 
aliunde.—l  Peters'  C.  C.  R.  380  ;  1  Madd.  Ch.  382  ;  1  Barb. 
&  Har.  Eq.  Digest,  123,  §  104.    These  authorities  present 
insuperable  obstacles  to  a  specific  performance  on  the  plead- 
ings and  proof  in  this  case. 

6.  The  evidence  shows  that  there  were  outside  assurances 
and  reliances,  and  departures  from  these  assurances  by  John 
Webb,  as  well  as  from  the  contract,  which  would  render  a 
specific  performance  at  the  instance  of  the  complainants 
highly  inequitable. — Gould  v.  Womack,  2  Ala.  83  ;  Tamlyn's 
Equity  Evidence,  8  (41  Law  Lib.).;  14  Vesey,  519  ;  2  Vesey, 
sr.,  298. 

7.  The  estate  of  John  Webb  has  been  considerably  bene- 
fited by  his  disregard  of  the  contract ;  and  these  breaches  of 
the  contract  were  in  such  a  state    of  facts,  that  objections 
by  the  parties  interested,  either  the  trustee  or  the  heirs  of 
Lewis,  could  not. have  been  urged  without  a  breach  of  social 
delicacy.     Webb's  disregard  of  the  contract  is  shown  to  have 
resulted  in  a  loss  to  the  estate  of  Lewis,  fully  equal  in  value 
to  Mrs.  Webb's  interest  in  that  estate.     It  would  be  highly 
inequitable,  under  these  circumstances,  to.  enforce  a  specific 
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performance  of  the  contract  in  favor  of  Webb's  heirs.  The 
maxim,  that  he  who  seeks  equity  must  do  equity,  is  enforced 
in  few  cases  more  rigidly  than  in  suits  for  specific  perform- 
ance.—2  White  &  Tudor's  L.  C.  550  ;  4  McMullen's  Eq.  1  ; 
1  Strobh.  Eq.  356  ;  9  Ala.  755. 

III.  The  English  decisions  under  the  statute  of  jointures. 
(27th  Henry  VIII,  ch.'lO,)  and  the  decisions  in  other  States 
under  similar  statutes,  cannot  be  regarded  as  authority  here, 
where  the  common-law  rules  prevail,  for  the  purpose  of 
barring  the  right  to  dower  ;  yet,  for  the  purpose  of  sustaining 
the  right  to  dower,  they  are  authority.  Because  the  right  to 
dower  was  held  barred  by  the  joint  force  and  energy  of  the 
statute  and  common  law,  does  not  show  that  it  would  have 
been  barred  by  the  rules  of  the  common  law  alone  ;  but,  if 
the  common  law  and  statute  combined  were  not  sufficient  to 
bar  the  right,  a  fortiori,  the  common  law  alone  would  not  bar 
it.— McCartee  v.  Teller,  8  Wendell,  303  ;  Stilley  v.  Folger, 
14  Ohio,  643  ;  4  Kent's  Com.  58  ;  Reeve's  Dom.  Rel.  57  ; 
1  Greenl.  Cruise,  200.  The*  decisions  under  the  jointure 
statutes,  under  which  no  question  can  arise  as  to  the  adequacy 
of  the  provision,  are  especially  delusive  on  the  question  of  the 
adequacy  of  consideration. — 1  Bright  on  H.  and  W.  434  ; 

1  Roper  on  H.'and  W.  462  5  1  Bro.  C.  C.  116  ;  4  ib.  413. 
But  marriage  articles  for  jointure  or  settlement,  and  cove- 
nants to  settle  lands  in  jointure,  are  not  within  the  statute 
27th  Henry  VIII,  and  are  adjudicated  alone  upon  the  prin- 
ciples which  govern  contracts  ;  and  in  these  cases,  when  resort 
is  had  to  equity  to  enforce  a  specific  performance,  the  court 
looks  to  the  adequacy  of  the  consideration  and  provision, 
and  inquires  whether  the  complainant  has  fully  performed 
the  contract. — Atherley  on  Marriage  Settlements,  91,  note  (a); 

2  Cas.  in  Ch.   17 ;  2  P.   Wms.  243  ;  1  Madd.   Ch.    420 ; 
1  Vesey,  sr.,  376  ;  3  Dess.  190  ;  34  Maine,  135  ;  9  Gill,  361; 
4  McLean,  99. 

ROBINSON  &  JONES,  W.  P.  C  HILTON,  and  W.  H.  WALKER, 
contra. — 1.  Dower  is  admitted  to  be  a  common-law  right, 
which  is  much  favored,  and  which  cannot  be  barred,  at  law, 
by  any  ante-nuptial  contract.  In  England,  this  hardship  of 
the  common  law  was  remedied  by  the  statute  of  jointures,  27th 
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Henry  VIII,  ch.  10,  which  has  been  substantially  re-enacted 
in  New  York,  Massachusetts,  and  several  other  American 
States.  The  strictness  of  construction  which  was  applied  to 
this  statute  greatly  restricted  its,  beneficial  operation,  and 
caused  frequent  recourse  to  the  extraordinary  powers  of  the 
court  of  chancery.  The  jurisdiction  of  chancery  in  these  cases 
seems  to  have  been  based  upon  two  distinct  principles  :  1st, 
on  the  statute,  in  which  class  of  cases  it  acted  by  analogy  to 
the  legal  bar  ;  and,  2d,  on  the  ground  of  a  contract  between 
parties  competent  to  contract.  In  the  first  class  of  cases,  the 
idea  of  a  contract  is  wholly  discarded  ;  the  assent  of  the  wife 
is  not  considered  an  operative  circumstance  ;  her  infancy  is 
no  objection  5  she  is  not  even  consulted  ;  her  legal  rights  are 
taken  away  from  her  by  operation  of  law  ;  and  the  only 
question  is  concerning'the  adequacy  of  the  provision  made  for 
her.  In  the  other  class  of  cases,  where  the  wife  is  an  adult, 
capable  of  contracting,  and  actually  docs  contract  in  reference 
to  her  intended  marriage,  the  question  of  equitable  jointure 
is  not  involved  :  the  court  considers  the  contract  on  its  mer- 
its, and,  in  decreeing  or  refusing  a  specific  performance,  tests 
the  case  by  the  same  principles  which  govern  other  contracts. 
These  propositions  are  deducible  from  a  careful  examination 
of  all  the  cases,  English  and  American  ;  and  but  a  few  loose 
dicta,  which  militate  against  them,  can  be  found. — Blunden  v. 
Barker,  1  P.  Wms.  633  ;  Charles  v.  Andrews,  9  Modern, 
151  ;  Glover  v.  Bates,  1  Atk.  439  ;  Walker  v.  Walker, 
1  Vesey,  sr.,  54  ;  Slocombe  v.  Globb,  2  Bro.  C.  C.  545  ; 
Caruthers  v.  Caruthers,  4  ib.  500  ;  Simpson  v.  Gutteridge, 
1  Mad.  609  ;  Birmingham  v.  Kirwan,  2  :Sch.  &  L.  444  ; 
Drury  v.  Drury,  1  Eden,  39  ;  Estcourt  v.  Estcourt,  1  Cox, 
20  ;  Chitty  v.  Chitty,  3  Vesey,  545  ;  Smith  v.  Smith,  5  'ib. 
189  ;  Davila  v.  Davila,  2  Vernon,  724  ;  Dyke  v.  Rendall, 
13  English  Law  and  Equity  R.  410,  overruling  Power  v. 
Sheil,  1  Molloy,  296  ;  Gould  v.  Womack,  2  Ala.  83  ;  Stilley 
v.  Folger,  14  Ohio,  610  ;  McCartee  v.  Teller,  2  Paige,  511  ; 
S.  C.  8  Wendell,  267  ;  Andrews  v.  Andrews,  8  Conn.  80  ; 
Selleck  v.  Selleck,  ib.  85,  note. 

2.  In  this  State  no  statute  similar  to  27th  Henry  VIII  has 
ever  been  enacted,  and  therefore  the  case  must  be  adjudicated 
upon  the  principles  which  govern  other  cases  of  specific  per- 
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formance  ;  and  those  principles,  so  far  as  applicable,  are  the 
following  ;  In  the  first  place,  specific  performance  is  never  a 
matter  of  right,  but  of  sound  discretion  in  the  court  ;  yet  this 
discretion  is  not  an  arbitrary,  or  capricious  assumption  of 
authority,  but  is  regulated,  as  nearly  as  may  be,  by  general 
and  established  rules.  The  first  of  these  general  rules  is, 
that  a  specific  performance  will  not  be  refused,  where  the 
contract  is  executory,  on  account  of  the  inadequacy  of  the 
consideration,  unless  the  inadequacy  is  so  great  as  to  show 
that  the  contract  is  unfair,  inequitable,  and  unconscionable. 
Gould  v.  Womack,  2  Ala.  83  ;  Caruthers  v.  Caruthers, 
4  Bro.  C.  C.  500  ;  Dyke  v.  Kendall,  13  Eng.  Law  and  Eq. 
410  ;  Cathcart  v.  Robinson,  5  Peters,  265  ;  Seymour  v.  De- 
lancey,  6  Johns.  "Ch.  222;  Selleck  v.  Selleck,  8  Conn.  85. 
note  ;  Andrews  v.  Andrews,  28  Ala.  444  ;  Stilley  v.  Folger, 
14  Ohio,  610  ;  Ex  parte  Marsh,  1  Atk.  158  ;  Brown  v.  Jones, 
ib.  188  ;  Kelynge,  17  ;  3  Yesey,  545.  But  this  rule  only  ap- 
plies to  contracts  which  are  purely  executory  ;  and  where 
the  contract  has  been  partly  performed,  another  general  rule 
applies — that  if  the  party  asking  a  specific  performance,  has 
performed  a  valuable  part  of  the  contract,  and  is  in  no  default 
as  to  the  residue,  he  is  entitled  to  a  decree  ;  especially,  where 
it  is  impossible  to  place  him  in  statu  quo. — Hays  v.  Hall, 
4  Por.ter.  375  ;  Casey  v.  Holmes,  Bott&  Earle,  10  Ala.  777; 
Andrews  v.  Andrews,  28  Ala.  434  ;  2  Story's  Equity,  §§  759, 
769,  772-4,  and  cases  cited. 

3.  On  the  facts  of  the  case,  as  shown  in  the  record,  ought 
the  wife  to  be  held  to  lier  contract  ?  The  contract  was  made 
between  parties  who  were  advanced  in  years,  and  in  every 
way  capable  of  contracting:  Mr.  Webb  is  shown  to  have 
been  nearly  seventy  years  old,  and  Mrs.  Webb  admits  that 
she  was  in  her  fortieth  year.  It  does  not  seem  to  have  sprung 
solely  from  affection,  or  to  have  been  entirely  free  from  mo- 
tives of  convenience.  Mrs.  Webb  admits  in  her  answer,  "  that 
her  primary  object  in  entering  into  said  contract  was  to  se- 
cure the  means  of  educating  her  children"  ;  thus  showing 
deliberation,  sagacity,  and  the  cool  exercise  of  judgment  on 
her  part.  No  fraud,  deception,  unfairness,  or  misrepresenta- 
tion, in  entering  into  the  contract,  is  pretended.  In  point  of 
consideration,  the  provision  secured  to  the  wife  was  as  ample 
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as  she  could  reasonably  have  expected.  By  the  contract  she 
reserved  to  her  present,  vested  and  exclusive  interest  all  the 
property  belonging  to  her  by  virtue  of  her  former  marriage, 
which  is  shown  to  have  been  worth  about  $1,800  ;  and  this 
afforded  her  the  means  of  educating  her  children  as  she  de- 
sired. In  addition  to  this,  the  contract  secured  to  her,  "  du- 
ring her  life  or  widowhood,  one  third  of  all  the  property, 
both  real  and  personal,  of  which  the  said  John  Webb  should 
happen  to  die  seized  and  possessed."  Mr.  Webb's  estate  is 
proved  to  have  been  worth,  at.  that  time,  about  $25,000,  of 
which  about  $6,000  was  in  real  estate ;  and  he  had  four  chil- 
dren. If  there  had  been  no  contract,  the  widow's  dower 
would  have  been  one  third  of  all  the  real  estate — just  what 
the  contract  gives  her  ;  and  her  distributive  share  of  the 
personalty  would  have  been  one  fifth  absolutely,  instead  of 
one  third  during  life  or  widowhood.  That  the  husband  might 
dispose  of  the  personalty,  and  thus  defeat  her  rights  in  it,  is 
no  objection  to  the  contract,  because  he  might  by  the  same 
means  cut  off  her  distributive  share  at  law  ;  and  the  restric- 
tion as  to  widowhood,  at  her  time  of  life,  cannot  be  considered 
.  onerous.  Regarding  the  husband's  estate  alone,  exclusive*  of 
the  other  property  reserved  to  her  separate  use,  the  provision 
for  the  wife  is  ample,  and  more  than  an  equivalent  for  the 
contingencies,  which  she  surrendered.  But  this  inquiry  into 
the  adequacy  of  the  consideration  does  not  necessarily  arise : 
the  fact  that  the  husband  has  .performed  his  part  of  the  con- 
tract, and  that  the  parties  cannot  now  be  placed  in  statu  quo, 
renders  all  inquiry  into  the  adequacy  of  the  consideration 
superfluous.  Conceding  the  fact,  which  is  urged  against  tins 
position,  that  Mr.  Webb  took  possession  of  a  female  servant 
and  some  household  furniture  belonging  to  Mrs.  Webb,  it 
avails  nothing.  There  is  no  proof  that  the  property  was 
carried  to  his  house,  or  was  retained  or  used  by  him,  without 
or  against  her  consent.  Being  the  separate  property  of  Mrs. 
Webb,  she  could  deal  with  it  as  she  chose  ;  she  had  a  right 
to  carry  it  to  his  residence,  as  she  doubtless  did,  for  her  own 
use  and  benefit ;  and  if  her  rights  were  invaded,  she  had  a 
remedy. 

4.     Bnt  it  is  said  that  the  chancellor  should  have  reformed 
before  he  specifically  enforced  the  contract.     The  answer  is, 
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that  no  reformation  was  necessary,  because  the  answer  ad- 
mitted the  alleged  mistake  in  the  deed,  and  the  recitals  are 
controlled  by  the  granting  clause. — Bacon's  Abr.,  "  Deed"  ; 
Cruise's  Digest,  293-6  ;  7  Sm.  &  Mar.  495. 

5.  The  contract  alleged  is  substantially  proved.  The  affirm- 
ative allegation  of  the  answer,  as  to  the  existence  of  a 
mistake  which  is  not  alleged  in  the  bill,  is  matter  in  avoid- 
ance, and  is  not  proved. — 2  Stewart,  280  ;'4  Ala.  60. 

STONE,  J. — We  do  not  deem  it  at  all  necessary  to  consider 
the  law  of  jointure,  as  settled  in  England  under  the  10th 
chapter  of  the  statute  27  Henry  YIII,  and  in  many  States  of 
this  union  under  similar  enactments.  Nor  is  it  necessary 
that  we  should  discuss  the  system  of  equitable  jointures, 
which,  in  analogy  to  the  statutes,  has  grown  up  under  those 
jurisdictions,  and  which,  in  many  cases,  perfected  a  bar, 
where  material  requisitions  and  formalities  of  the  statute 
were  omitted.  ^  Neither  is  it  necessary  that  we  should  declare 
the  effect  of  an  ante-nuptial  agreement,  purporting  to  bar 
dojver,  entered  into  by  a  female  minor,  or  by  her  parents, 
guardian  or  friends,  for  her  benefit.  See,  on  these  points, 
Drury  v.  Drury,  1  Eden,  59,  re-printed  in  8th  Wendell,  pp.  297 
to  338;  Davila  V.  Davila,  2  Vernon,  724;  Dyke  v.  Kendall, 
13  Eng.  Law  and  Equity  Rep.  410  ;  McCarter  v.  Teller, 
2  Paige,  511;  S.  C.  8  Wend.  267;  Stilley  v.  Folger,  14  Ohio, 
610  ;  also,  the  cases  cited  on  the  briefs  of  counsel. 

In  Gould  v.  Womack,  2  Ala.  83,  a  bill  was  filed  to  obtain 
specific  execution  of  an  agreement  entered  into  before  mar- 
riage, by  adults.  The  object  of  the  agreement  was,  to  bar 
Mrs.  Hays  of  dower ;  and  that  record  raised  the  same  legal 
questions  as  are  presented  in  this. 

In  that  case,  our  predecessors  declared  the  following  legal 
principles  : 

1.  "  That  equity  has  jurisdiction  to  enforce  the  specific 
performance  of  an  ante-nuptial  agreement,  fairly  entered  into, 
between  parties  able  to  contract,  in  the  same  manner,  and 
subject  to  the  same  restrictions,  as  other  cases  of  the  specific 
performance  of  contracts. 

2.  "  That  in  this  State,  where  there  can  be  no  legal  bar  to 
dower,  and  where  an  ante-nuptial  agreement  can  only  be 
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enforced  in  chancery,  as  any  other  contract  which  the  court 
may  be  called  on  specifically  to  perform,  its  aid  cannot  be 
had,  unless  the  contract  is  fair,  just  and  reasonable  in  all  its 
parts,  even  if  there  be  neither  fraud  nor  misrepresentation, 
mistake  or  surprise,  or  if  the  inadequacy  be  not  so  great  as 
to  be  of  itself  evidence  of  fraud. 

3.  "  That  the  only  test  is,  to  institute  a  comparison  between 
the  provision  made  in  the  will,  and  the  actual  value  of  her 
dower  at  law  ;  and  it  is  by  precisely  the  same  process,  that  a 
knowledge  of  the  fact  of  inadequacy  in  any  contract  can  be 
ascertained. 

4.  "  That  a  provision  to  bar  dower,  where  there  is  neither 
mistake,  surprise,  nor  fraud,  need  not  be  as  valuable  as  the 
dower  ;  but  it  must  not  be  greatly  deficient  in  value  ;  nor 
would  this  court  be  disposed  to  institute  a  nice  comparison, 
especially  in  a  case  where,  though  not  fully  equal  in  value  to 
the  dower,  the  amount  secured  in  lieu  of  it  was  a  competent 
livelihood. 

5.  "  That  the  mere  fact  that  the  provision  is  an  annuity, 
would,  of  itself,  be  sufficient  to  prevent  this  court  from  com- 
pelling the  widow  to  accept  it,  in  lieu  of  dower.     The  law 
gives  her  an  absolute  estate  in  her  portion  of  the  slaves  and 
other  personal  property  of  the  husband  ;  and  it  would  be 
doing  her  great  injustice,  to  require  her  to  accept,  in  lieu  of 
it,  a  mere  annuity. 

6.  "  That  at  common  law,   by   the   marriage,   the   wife 
acquired  a  right  to  be  endowed  of  one  third  part  of  her  hus- 
band's lands.     This  right  she  could  not  alien,  or  dispose  of, 
in  consequence  of  two  maxims  of  the  common  law — first,  that 
no  right  can  be  barred  before  it  accrues  ;  second,  that  no 
right  or  title  to  an  estate  of  freehold  can  be  barred  by  a 
collateral  satisfaction. 

In  Blackman  v.  Blackman,  16  Ala.  633,  the  doctrine  assert- 
ed in  the  sixth  proposition  above  was  distinctly  re-affirmed, 
as  applicable  to  all  cases  where  an  ante-nuptial  agreement  is 
relied  on,  at  law,  to  bar  the  widow's  dower.  The  judge  who 
delivered  the  opinion  in  the  case  cited,  referred  to  and 
commented  on  the  opinion  in  Gould  v.  Womack,  without  disap- 
probation. He,  however,  declined  to  express  any  opinion  on 
the  effect,  in  equity,  of  the  agreement  then  under  discussion. 
39 
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We  fully  assent  to  the  doctrine  asserted  in  the  case  of 
Blackraan  v.  Blackman,  supra,  as  governing  courts  of  common 
law  in  this  State.  We  also  hold,  that  the  proposition  stated 
above,  numbered  6,  as  extracted  from  Gould  v.  Womack,  is 
a  correct  legal  proposition,  when  applied  to  law  courts, 
because,  in  this  State,  no  such  legal  bar  to  dower  has  been 
provided. 

The  proposition  numbered  5,  taken  from  Gould,  v.  Womack, 
is  not  applicable  to  this  case,  as  no  annuity  was  provided  by 
the  agreement  we  are  considering.  Hence  we  need  not 
inquire  as  to  its  correctness. 

We  have  no  disposition  to  disturb  the  propositions  num- 
bered from  1  to  4  inclusive.  We  are  "not  only  satisfied  to 
acquiesce  in  them  as  the  settled  law  of  this  State,  but  we 
heartily  concur  in  the  argument  by  which  they  are  supported. 
Neither  do  we  wish  this  opinion  to  be  regarded  as  assailing 
or  sanctioning  the  proposition  numbered  5.  We  simply 
withhold  an  expression  of  opinion  upon  it,  as  being  unneces- 
sary in  this  case. 

Let  us  then,  by  instituting  a  comparison  between  the  value 
of  the  provision  made  for  Mrs.  Webb  by  the  ante-nuptial 
agreement,  and  the  actual  value  of  her  dower  at  law,  deter- 
mine whether  that  provision  was  fair,  just,  and  reasonable  in 
all  its  parts. 

According  to  the  proof,  Mr.  Webb's  estate,  at  the  time  of 
the  marriage,  was  worth  twenty  or  twenty-five  thousand 
dollars.  His  real  estate  was  worth  about  ten  thousand 
dollars.  In  the  real  estate,  his  wife,  if  she  survived  him  and 
became  his  widow,  would  be  entitled  to  dower ;  and  it  was 
not  in  his  power  to  alien  or  dispose  of  it,  so  as  to  deprive  her 
of  that  right,  without  her  consent.  Dower  is  a  life  estate  in 
one-third  of  the  lands.  The  fee  simple  in  that  one-third  was 
worth,  say  $3,333.  What  proportion  would  the  life  estate 
bear  to  the  fee  ?  Probably  not  .one-half;  but  state  it  at  one- 
half,  $1,666.  This,  then,  would  be  the  value  of  the  dower,  at 
the  death  of  the  husband.  But  this  must  be  farther  reduced 
by  two  considerations  :  first,  the  enjoyment  would  be  neces- 
sarily postponed  until  the  death  of  Mr.  Webb  ;  and  secondly, 
the  estate  might  never  attach,  because  she  might  not  survive 
her  husband.  Its  absolute  value  cannot  be  demonstrated  ; 
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but  we  presume  her  contingent  interest  in  her  husband's  real 
estate,  if  they  had  married  without  a  contract,  would  not 
then  have  commanded  as  much  as  one  thousand  dollars. 

If  Mr.  and  Mrs.  Webb  had  married  without  a  contract  in 
reference  to  her  property,  the  marriage  would  have  operated 
a  present  gift  to  him  of  her  personal  estate  in  possession,  and 
such  portion  as  he  should  reduce  to  possession  during  the 
continuance  of  the  coverture. — See  Magee  v.  Toland,  8  Por- 
ter, 37  ;  Pitts  v.  Curtis,  4  Ala.  350  ;  McDaniel  v.  Whitman, 
16  Ala.  343  ;  also,  authorities  collected  in  Mason  v.  McNeill, 
23  Ala.  201  ;  Gibson  v.  Land,  27  Ala.  117  ;  Walker  v. 
Tenner,  28  Ala.  367. 

So,  by  such  marriage,  Mr.  Webb  would  have  acquired,  at 
least,  an  estate  during  their  joint  lives,  in  her  dower  interest 
in  the  lands  of  her  first  husband. — Neijl  v.  Johnson,  11  Ala. 
615  ;  Cheek  v.  Waldrum,  25  Ala.  152. 

Mrs.  Webb's  interest  in  the  estate  of  Mr.  Lewis,  her  first 
husband,  was  worth  as  much  as  twelve  hundred  dollars  ; 
perhaps  more.  This,  by  the  ante-nuptial  agreement,  she 
secured  to  her  present  and  exclusive  enjoyment.  This  vested 
interest  would  then  have  sold  in  the  market  for  more  money, 
than  her  contingent  interest  in  her  husband's  lands  would 
have  yielded,  and  hence  was  a  fair  equivalent  for  it.  Indeed, 
when  we  take  into  the  account  the  admitted  fact,  that  this 
arrangement  was  perfected,  the  better  to  enable  Mrs.  Webb  to 
educate  her  children,  we  cannot  say  that  the  contract,  in  this 
aspect,  was  not  both  a  prudent  and  profitable  one. 

But  it  is  contended  in  argument,  that  the  provision  secured 
by  the  settlement  to  Mrs.  Webb,  out  of  Mr.  Webb's  estate, 
was  not  fair,  just  and  reasonable,  because  it  secured  to  her, 
only  during  widowhood,  "  one  third  part  of  the  estate,  both 
real  and  persbnal,  of  which  the  said  John  Webb  should  hap- 
pen to  die  seized  and  possessed";  and  that  it  was  in  the  power 
of  Mr.  Webb  to  defeat  this  provision,  by  disposing  of  fyis 
entire  estate  during  his  lifetime.  If  the  entire  provision  for 
Mrs.  Webb  depended  on  such  contingency  as  is  above 
expressed,  chancery  would  withhold  its  aid  in  carrying  out 
such  contract. — Sims  v.  McEwen,  27  Ala.  191  ;  2  Story's 
Equity,  §§  750,769.  But  such  is  riot  this  contract.  We 
have  seen  that,  in  securing  her  own  estate  to  her  sole  and 
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separate  use,  Mrs.  Webb  obtained  a  full  equivalent  for  any 
contingent  dower  she  might  obtain  in  her  husband's  lands. 
The  only  other  interest  she  parted  with,  is  the  right  she 
would  have,  if  she  survived  him,  to  share  as  a  distributee  in 
the  personal  property  belonging  to  his  estate,  which  should 
remain  after  the  debts  were  paid.  Mr.  Webb,  at  the  time  of 
the  marriage,  had  four  children  ;  and  her  distributive  interest, 
under  the  law  of  descents,  would  have  been  one  fifth  part  of 
the  personal  estate,  left  after  the  payment  of  debts,  in 
absolute  right.  For  this  distributive  interest,  she,  in  the 
ante-nuptial  contract,  agreed  to  accept  one  third  part  of  the 
estate,  real  and  personal,  of  which  he  should  die  seized,  to 
be  enjoyed  during  the  term  of  her  widowhood. 

It  is  difficult  to  institute  a  comparison  between  the  several 
values  of  these  interests.  It  is  obvious  that,  during  the 
period  of  her  widowhood,  the  provision  would  have  afforded 
her  an  ample  support ;  and  in  such  cases,  as  we  have  seen,  it 
is  not  our  duty  to  institute  a  nice  comparison. — Gould  v. 
Womack,  supra.  So  long  as  she  should  remain  a  widow,  the 
provision  was  much  more  abundant  than  her  distributive 
share.  At  her  time  of  life,  it  is  scarcely  presumable  that  she 
would  contemplate  a  subsequent  marriage;  and  we  are  led  to 
suppose  that  the  limitation  to  the  period  of  her  widowhood, 
presented  no  serious  bar  to  her  acceptance  of  the  provision. 

The  argument,  based  on  the  fact  that  this  contract  gave 
Mr.  Webb  power  to  defeat  Mrs.  Webb's  claim  on  his  estate, 
by  disposing  of  his  personal  property  before  her  rights  could 
mature  by  his  death,  though  specious,  is  not  solid.  If  they 
had  married  without  ante-nuptial  agreement,  he  would  have 
had  the  same  power  to  cut  off  her  distributive  interest,  by 
disposing  of  his  personal  property. 

As  early  as  1746,  Lord  Hardwicke  said,  "  The  constant 
doctrine  of  this  court  is,  that  it  is  in  their  discretion  whether 
they  will  decree  a  specific  performance,  or  leave  the  plaintiff 
to  his  remedy  at  law." — Joynes  v.  Statham,  3  Atk.  388. 
This  doctrine  has  been  steadily  maintained,  down  to  the 
present  time. — Seymour  v.  Delancey,  6  Johns.  Ch.  222  ; 
Ellis  v.  Burden,  1  Ala.  458  ;  Gould  v.  Womack,  supra ; 
2  Story's  Equity,  §§  736  to  742.  "The  question  is,  not  what 
the  court  must  do,  but  what  the  court  may  do,  under  the 
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circumstances."  This  discretion  is  not  an  arbitrary  assump- 
tion of  authority,  but  a  sound  discretion,  "  regulated,  as  near 
as  may  be,  by  general  rules. — Pulliam  v.  Owen,  25  Ala.  492  ; 
Sims  v.  McEwen,  27  Ala.  184  ;  Casey  v.  Holmes,  10  Ala.  777. 

Hard  and  oppressive  bargains  will  not  be  decreed  to  be 
performed,  but  the  parties  will  be  left  to  their  remedies  at 
law,  if  they  have  any. — Ellis  v.  Burden,  1  Ala.  459 ;  Casey 
v.  Holmes,  10  Ala.  777;  Seymour  v.  Delancey,  3  Cow.  445 ; 
2  Story's  Equity,  §  750.  If  either  party  has  performed  a 
valuable  part  of  the  contract,  and  is  in  no  default ;  and  the 
other  party  has  derived  a  benefit  from  such  part  perform- 
ance, the  court  will  not  withhold  its  relief,  unless  there  was 
fraud,  undue  advantage,  or  the  bargain  was  palpably  hard 
and  oppressive. — Hays  v.  Hall,  4  Porter,  374  ;  Casey  v. 
Holmes,  supra  ;  2  Story's  Equity,  §§  751,  771,  772,  774; 
Seymour  v.  Delancey,  supra  ;  Andrews  v.  Andrews,  28  Ala. 
432. 

In  the  case  last  cited,  Andrews  v.  Andrews,  the  husband 
was  compelled,  at  the  instance  of  the  wife,  specifically  to 
convey  slaves,  worth  four  thousand  dollars,  upon  a  consider- 
ation which  was,  at  most,  worth  perhaps  five  hundred  dollars. 
In  that  case,  as  in  this,  the  contract  had  been  partially 
performed,  and  the  parties  could  not  be  placed  in  statu  quo. 
True,  in  that  case,  there  were  some  outside  circumstances,  to 
which  the  court  attached  importance.  But  it  still  stands  as 
an  authority  that  the  court  will  not,  at  all  times,  institute  a 
critical  comparison  between  the  consideration  received,  and 
the  value  of  the  property  agreed  to  be  conveyed. 

Without  intending  to  unsettle  the  principles  which  con- 
trolled the  decision  in  Gould  v.  Womack,  but  expressly 
re-affirming  them,  as  far  as  indicated  above,  we  cannot  say, 
on  the  facts  disclosed  in  this  record,  that  the  ante-nuptial 
contract  was  not  "  fair,  just,  and  reasonable  in  all  its  parts." 
Mrs.  Webb  desired  to  educate  her  children.  She  obtained 
some  present  means  for  that  purpose,  by  reserving  her  own 
property  to  her  sole  and  separate  use.  In  this  she  obtained 
more  than  an  equivalent  for  her  contingent  dower  interest  in 
her  future  husband's  lands.  Add  the  advantage  thus  obtain- 
ed by  her  to  the  interest  in  Mr.  Webb's  estate,  secured  to  her 
by  the  agreement,  and  we  feel  bound  to  declare  that  the 
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provision  afforded  her  reasonable  maintenance,  considered  in 
reference  to  the  property  owned  by  Mr.  Webb. 

There  is  a  repugnance  between  the  introductory  recitals 
in  the  deed,  and  the  granting  clause.  The  bill  alleges  that 
the  recital  is  a  mistake,  and  that  the  granting  clause  correctly 
expresses  the  interest  intended  to  be  conveyed.  The  answer 
admits  the  truth  of  this  averment.  Under  this  state  of  facts, 
we  would,  if  necessary,  correct  the  ant&nuptial  agreement. 
The  general  rule  is  admitted,  that  parties  are  estopped  from 
denying  the  facts  recited  in  their  deeds.  Neither  will  they 
be  permitted,  in  a  court  of  law,  to  prove  a  consideration 
different  from  that  expressed,  so  as  to  change  the  character 
of  the  instrument. — Murphy  v.  Branch  Bank  of  Mobile, 
16  Ala.  90  ;  Eckles  &  Brown  v.  Carter,  26  Ala.  563.  In 
the  present  case,  the  deed  furnishes  its  own  correction.  The 
granting  clause  determines  the  interest  intended  to  be  con- 
veyed, and  prevails  over  the  introductory  statement. — Ker- 
shaw  v.  Boykin,  1  Brevard,  301.  This  is  not  intended  to 
disturb  the  well-settled  rule,  that  if  two  clauses  m  a  deed  are 
so  repugnant  that  they  cannot  stand  together,  the  first  prevails 
over  the  last. — Gould  v.  Womack,  supra.  The  Mil,  so  far  as 
it  had  for  its  object  the  reformation  of  the  deed  of  settlement, 
was  unnecessary. 

The  use  of  a  house  servant,  and  household  furniture,  sup- 
plied by  Mrs.  Webb  to  the  family  establishment,  was 
doubtless  a  gratuity,  intended  to  promote  her  own  comfort, 
as  well  as  that  of  the  family.  She  can  make  no  charge  for 
them,  and  they  oppose  no  barrier  to  the  bill  in  this  case. — 
Roper  v.  Roper,  at  the  June  term,  1856. 

The  answer  sets  up,  as  a  further  ground  of  defense,  that 
Mr.  Webb  agreed  to  supply,  out  of  his  own  estate,  the  means 
for  the  education  of  Mrs.  Webb's  children  ;  and  that  he  failed 
to  do  so.  This  is  affirmative  matter,  not  responsive  to  any 
allegation  in  the  bill;  and  the  onus  of  proving  its  truth  was 
on-  the  defendant.  The  averment  is  not  proved. — Hanson  v. 
Patterson,  17  Ala.  738  ;  Royall  v.  McKenzie,  25  Ala.  363  ; 
Walker  v.  Palmer,  24  Ala.  358  ;  Carroll  v.  Malone,  28  Ala. 
521 ;  Grier  v.  Campbell,  21  Ala.  327. 

There  is  no  error  in  the  record,  and  the  decree  of  the 
chancellor  is  affirmed,  at  the  cost  of  the  appellant. 
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CONSTANTINE  vs.  TWELVES. 

[HILL  IN  EQUITY  BY  MORTGAGEES  TO  ENJOIN  PROCEEDINGS  AT  LAW  BY  ATTACHING 
AND  EXECUTION  CREDITORS  OF  MORTGAGORS.] 

1.  Mortgage  held  fraudulent  and  void  as  against  creditors. — A  mortgage,  executed 
by  a  man  and  his  wife,  who  were  engaged  in  the  •  mercantile  business  as 
partners,  to  secure  certain  debts  on  which  the  mortgagees  were  bound  as 
sureties  and  endorsers  for  them,  and  also  a  balance  due  one  of  the  mortga- 
gees on  the  original  purchase  of  a  stock  of  goods  from  him ;  conveying,  by 
general  words  of  description,  the  debtors'  entire  stock  of  goods,  with  the 
outstanding  notes  and  accounts ;  neither  fixing  a  law  day.  nor  authorizing 
the  mortgagees  to  sell  or  take  possession  of  the  goods  on  default  being 
made  in  the  payment  of  the  secured  debts  ;  and  providing  that  the  mortga- 
gors should  continue  to  carry  on  their  business  as  before,  and  to  sell  to 
responsible  men  in  the  usual  way,  (the  mortgagees  to  have  the  entire  con- 
trol of  the  proceeds  of  sale,  for  the  purpose  of  paying  the  secured  debts,) 
and  that  all  other  goods  which,  through  the  assistance  of  the  mortgagees, 
might  be  afterwards  purchased  for  replenishing  the  stock  and  keeping  up 
the  business,  should  be  held  liable  to  all  the  provisions  of  the  mortgage, — 
is  not  fraudulent  on  its  face,  but  becomes  fraudulent  and  void,  as  against 
other  creditors,  on  proof  that  the  husb'and,  at  the  time  it  was  executed,  was 
wholly  insolvent ;  that  it  conveyed  all  the  separate  property  of  the  wife, 
except  the  interest  therein  which  had  been  conveyed  by  previous  mortgage 
to  secure  the  balance  due  on  the  purchase  of  the  original  stock  of  goods  ; 
that  the  mortgagees,  at  the  time  they  agreed  to  become  bound  on  the  debts 
made  in  replenishing  the  stock  of  goods,  knew  that  the  mortgagors  were 
somewhat  embarrassed,  and  unable  to  purchase  goods  on  their  own  credit ; 
that  th«y  became  bound  for  these  debts,  on  the  agreement  of  the  mortga- 
gors to  secure  thenragainst  all  loss  on  account  of  their  suretyship,  and 
also  to  secure  the  balance  due  one  of  them  on  the  purchase  of  the  original 
stock  of  goods,  although  it  was  not  shown  that  the  first  mortgage  was  an  in- 
adequate security  ;  that  there  were  other  creditors  at  the  time  the  mort- 
gage was  executed,  one  of  whom  had  reduced  his  debt  to  judgment ;  and 
that  within  a  few  months  after  the  execution  of  the  mortgage,  although  it 
stipulated  that  the  business  should  be  carried  on  at  the  same  place,  the 
mortgagors  packed  up  the  goods,  with  the  consent  of  the  mortgagees,  and 
attempted  to  remove  them  beyond  the  limits  of  the  State. 

APPEAL  from  the  Chancery  Court  of  Greene. 
Heard  before  the  Hon.  JAMES  B.  CLARK. 

THIS  bill  was  filed  by  F.   L.  &  D.   F.    Constantine,  late 
partners  in  trade,  to  enjoin  certain  attaching  and  execution 
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creditors  of  Young  L.  West  and  Penelope,  his  wife,  from 
further  proceedings  at  law  to  condemn  to  the  satisfaction  of 
their  debts  a  stock  of  goods  which  the  complainants  claimed 
under  a  mortgage  executed  to  them  by  said  West  and 
wife,  who  were  also  made  defendants  to  the  bill.  The  deed, 
on  which  the  complainants  found  their  claim,  is  in  these  words  : 

"  The  State  of  Alabama, )  Whereas  D.  F.  Constantine 
County  of  Greene.  3  having  heretofore  sold  a  stock 
of  goods,  wares  and  merchandize  to  Penelope  West,  and  set 
her  up  in  the  mercantile  business,  for  which  stock  of  goods 
the  said  Constantine  has  not  yet  been  paid  :  and  whereas 
the  said  D.  F.  Constantine  and  F.  L.  Constantine  having 
since  become  bound  for  Penelope  West  for  subsequent  pur- 
chases of  goods,  viz. :  to  Catlin,  Leavitt  &  Co.,  of  New  York, 
for  the  sum  of  about  $1249  25  ;  to  Webb  &  Smith,  of  Mobile, 
for  about  the  sum  of  $70  ;  to  Oliver,  Jones  &  Granger,  of 
New  York,  for  about  the  sum  of  $111  96  ;  to  George  C. 
Dunbar,  of  New  York,  for  about  the  sum  of  $360  25,— for 
all  which  sums  of  money  the  said  F.  L.  &  D.  F.  Constantine 
have  become  bound  as  security  ;  and  the  said  P.  West  and 
Y.  L.  West,  her  husband,  being  willing  and  desirous  of  secu- 
ring the  said  F.  L.  &  D.  F.  Constantine  from  all  loss  and 
damages  by  reason  of  said  suretyship,  and  also  to.appropriate 
the  proceeds  of  said  goods,  and  of  all  others  they  now  have 
on  hand,  first  to  the  payment  of  said  debts  above  enumerated, 
and  then  to  the  payment  of  D.  F.  Constantine  of  the  balance 
of  the  purchase  heretofore  made  of  him,  which  will  appear 
by  a  deed  heretofore  made  by  the  said  parties  to  the  said  D. 
F.  Constantine,  on  the  27th  day  of  June,  A.  D.  1853,  and 
recorded  in  Greene  county:  Now,  therefore,  in  consideration 
of  the  premises,  and  of  the  further  sum  of  five  dollars  in  hand 
paid  to  the  said  P.  West  by  the  said  F,  L.  &  D.  F.  Constan- 
tine, the  said  P;  West  and  Y.  L.  West,  her  husband,  have 
granted,  bargained  and  sold,  and  by  these  presents  do  grant, 
bargain  and  sell,  unto  the  said  F.  L.  &  D.  F.  Constantine, 
all  the  goods,  wares  and  merchandize,  which  the  said  P.  West 
and  Y.  L.  West  have  now  on  hand,  comprising  the  entire 
stock  of  goods  with  which  they  are  now  carrying  on  the 
business  of  merchandizing  in  the  town  of  Eutaw,  including 
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as  well  those  contained  in  the  invoices  which  were  lately 
purchased  from  the  foregoing  named  parties,  as  those  before 
purchased  from  the  said  D.  F.  Constantine  or  any  other  per- 
son, together  with  all  the  notes  and  accounts  made  by  the 
said  Wests  for  goods  sold  during  the  year  1853,  and  due  the 
first  of  January,  1854,  amounting  to  about  the  sum  of  $1200  ; 
to  have  and  to  hold  the  same  to  the  said  Constantines,  their 
heirs  and  assigns  forever.  Nevertheless,  it  is  hereby  expressly 
understood  and  agreed,  that  the  said  P.  "West  shall  continue 
to  carry  on  the  said  business  in  the  town  of  Eutaw  as  hereto- 
fore ;  to  sell  the  said  goods,  wares  and  merchandize,  to  good 
and  responsible  men,  in  the  usual  way,  the  proceeds  of  which 
the  said  Constantines  are  to  have  the  entire  control  of,  for 
the  purpose  of  satisfying  and  paying  off  the  debts  before  spe- 
cified, in  the  order  mentioned  ;  it  being  the  object  of  this 
deed  to  secure  the  payment  of  the  purchase  money  for  said 
goods,  from  the  proceeds  of  the  sales  thereof,  before  any  other 
debt  which  may  be  due  or  contracted  for  by  the  said  P.  West 
and  Y.  L.  West,  or  either  of  them  ;  and  the  business  is  to  be 
carried  on  by  them,  and  the  collections  made  by  the  said 
D.  F.  Constantine  legitimately  for  that  purpose  ;  and  all  the 
proceeds  of  the  said  goods,  beyond  what  may  be  necessary  to 
pay  the  purchase  money,  the  said  P.  West  is  entitled  to,  and, 
if  received  by  the  said  D.  F.  Constantine,  to  be  paid  over  to 
her  or  her  assigns.  And  it  is  further  agreed,  that  any  and 
all  other  goods  which  may  hereafter  be  purchased,  through 
the  assistance  of  the  said  Constantines,  for  replenishing  the 
stock  and  keeping  up  the  business,  shall  be  held  liable  to  all 
the  provisions  of  this  deed.  But  if  the  said  P.  West  or  Y.  L. 
West  shall  pay  and  satisfy  all  the  debts  herein  specified,  to- 
gether with  the  balance  due  D.  F.  Constantine  for  the  original 
purchase,  then  this  deed  to  be  void ;  until  then,  to  remain  in 
full  force  and  effect. 

"  In  testimony  whereof,  the  parties  have  hereunto  affixed 
their  hands  and  seals,  this  the  6th  day  of  January,  A.  D.  1854. 

PENELOPE  WEST,  [seal.] 
YOUNG  L.  WEST,  [seal.] 
F.  L.  &  D.  F,  CONSTANTINE,  [seal.]" 

The  deed  of  West  and  wife  to  D.  F.  Constantine,  which  is 
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referred  to  in  the  deed  above  copied,  is  dated  June  27,  1853  ; 
purports  to  be  made  to  secure  the  payment  of  seven  promis- 
sory notes,  amounting  in  the  aggregate  to  $7,069  23,  which 
were  executed  by  the  Wests  to  said  Constantine  for  the  pur- 
chase money  of  a  stock  of  goods  bought  by  them  from  him, 
and  which  fell  due  on  different  days  between  the  1st  August, 
1853,  and  the  24th  December,  1854  ;  conveys  certain  real  and 
personal  property,  which  is  thus  described  : — "  The  north- 
east quarter,  and  the  east  half  of  the  north-west  quarter,  of 
section  thirty-one,  township  twenty-one,  range  two  east,  it 
being  the  land  held  by  the  said  Penelope  "West  in  right  of 
dower  in  the  estate  of  her  former  husband  ;  also  the  follow- 
ing slaves,  viz.  :  Frank,  Hannah,  Tom,  Sam,  Alfred,  Richard, 
Susan,  Moses,  Solomon,  and  Sarah  and  her  child, — all  of  which 
lands  and  slaves  are  known  and  claimed  as  the  separate  pro- 
perty of  the  said  Penelope  "West"  ;  and  is  expressed  to  be 
made  upon  the  following  conditions :  First — That  on  default 
being  made  in  the  payment  of  said  promissory  notes,  or  any 
one  of  them,  when  the  same  falls  due,  then  the  said  D.  P. 
Constantine  shall  take  possession  of  the  said  lands  and  slaves, 
or  so  many  of  said  slaves  as  may  be  necessary  to  pay  off  and 
satisfy  such  note  or  notes  as  may  then  be  due,  and,  after  ad- 
vertising the  same  for  ten  days  at  the  court-house  door  in  the 
town  of  Eutaw,  shall  sell  the  same  publicly,  for  cash,  at  said 
court-house  door,  and  out  of  the  proceeds  of  said  sale,  after 
first  paying  all  necessary  expenses,  shall  pay  and  satisfy  what- 
ever may  be  then  due  and  unpaid  on  any  of  said  promissory 
notes  ;  and  as  often  as  default  is  made  in  the  payment  of  any 
of  said  promissory  notes,  the  said  D.  P.  Constantine  may  ad- 
vertise and  sell,  as  aforesaid,  so  much  of  the  property  hereby 
conveyed  as  may  be  necessary  to  satisfy  any  and  all  of  said 
promissory  notes,  as  they  respectively  fall  due, — the  slaves 
to  be  sold  first ;  and  if  it  shall  be  necessary  to  sell  the  land, 
the  same  shall  be  advertised  for  thirty  days,  and  sold  at  the 
court-house  door  in  the  town  of  Eutaw  ;  and  out  of  the  pro- 
ceeds of  such  sales,  if  there  should  be  any  surplus  remaining, 
after  the  satisfaction  and  payment  of  the  said  promissory 
notes,  then  the  said  surplus  shall  be  paid  over  to  the  said 
Penelope  West,  her  heirs  and  assigns.  Second — That  the 
said  Young  L.  and  Penelope  West  shall  retain  the  possession 
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of  the  said  lands  and  slaves  hereby  conveyed,  and  enjoy  the 
use  thereof  as  heretofore,  until  default  is  made  in  the  payment 
of  the  said  promissory  notes  as  above  specified.  Third — And 
if  the  said  Young  L.  and  Penelope  West  shall  well  and  truly 
meet,  pay  off  and  discharge  the  said  several  promissory  notes, 
as  they  respectively  fall  due,  to  the  said  D.  F.  Constantino, 
his  heirs  and  assigns,  then  this  indenture  to  be  void  ;  other- 
wise, to  remain  in  full  force  and  virtue." 

The  prayer  of  the  bill  is,  that  the  creditors  of  the  Wests 
may  be  enjoined  from  further  proceedings  under  their  attach- 
ments and  executions  ;  that  a  receiver  may  be  appointed  to 
take  charge  of  the  stock  of  goods  conveyed  by  the  deed,  and 
to  sell  tli^m  under  the  direction  of  the  court ;  that  the  pro- 
ceeds of  the  sales  may  be  paid  over  to  complainants,  or  applied 
to  the  payment  of  the  debts  named  in  the  deed,  in  the  order 
in  which  they  are  therein  specified  ;  and  the  prayer  for  gen- 
eral relief  is  added. 

West  and  wife  answered  the  bill,  admitting  the  purchase 
of  the  stock  of  goods  from  D.  F.  Constantino,  and  the  execu- 
tion of  the  two  deeds  above  set  out ;  alleging  that  said  Con- 
stantine  practised  a  fraud  upon  them  in  the  sale  of  the  goods, 
and  that  the  proceeds  of  sales  since  received  by  him  were 
sufficient  to  discharge  the  amount  really  due ;  and  further 
alleging  that  the  property  conveyed  by  said  deed  to  D.  F. 
Constantino  was  the  separate  property  of  Mrs.  West,  secured 
to  her  by  a  marriage  contract  which  gave  her  no  power  thus 
to  charge  or  assign  it.  They  also  filed  a  cross-bill,  alleging 
these  facts,  and  asking  that  the  contract  of  purchase  might  be 
rescinded  on  account  of  the  fraud,  that  the  mortgage  to  D. 
F.  Constantino  might  be  canceled,  and  that  the  mortgage  to 
F.  L.  &  D.  F.  Constantino  might  be  foreclosed. 

Stephen  Twelves,  one  of  the  defendants,  whose  debt  against 
said  Young  L.  West  was  reduced  to  judgment  in  October, 
1853,  answered  the  bill  ;  insisting  that  the  lien  of  his  judg- 
ment was  superior  to  that  of  the  complainants,  and  that  their 
mortgage  was  made  with  the  intent  to  hinder  and  delay  cred- 
itors. The  other  creditors,  who  were  made  defendants  to 
the  original  bill,  also  filed  separate  answers  and  cross-bills, 
asking  that  the  complainants  might  be  required  to  exhaust  the 
property  conveyed  to  D.  F.  Constantine,  before  they  were 
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allowed  to  share  in  the  property  conveyed  by  the  mortgage 
to  F.  L.  &  D.  F.  Constantine  ;  but  they  did  not  attack  the 
validity  of  the  mortgage  to  F.  L.  &  D.  F.  Gonstantine.  The 
trustee  in  the  marriage  contract  between  West  and  wife,  and 
Robert  West,  their  only  child,  as  one  of  the  beneficiaries 
under  the  marriage  settlement,  were  brought  in  as  defendants 
to  these  cross-bills. 

The  record  is  very  voluminous,  but  the  opinion  of  the  court 
renders  it  unnecessary  to  give  a  further  statement  of  its 
contents. 

On  final  hearing,  the  chancellor  held,  1st,  that  the  execu- 
tion of  Twelves  was  superior  to  the  complainants'  lien,  and 
must  be  first  paid  out  of  the  proceeds  of  the  sale  of  the  goods, 
which  were  in  the  hands  of  the  receiver  ;  2d,  that  the  claims 
paid  by  complainants,  as  endorsers  for  the  Wests,  should  be 
next  paid  ;  3d,  that  the  claim  of  D.  F.  Constantine  was  su- 
perior to  that  of  the  other  creditors  of  the  Wests,  but  he  must 
first  exhaust  the  security  afforded  by  his  mortgage  ;  4th,  that 
in  the  event  said  Constantine  failed,  by  the  next  term  of  the 
court,  to  file  a  bill  against  West  and  wife,  their  child  and 
trustee,  to  foreclose  his  mortgage,  the  residue  of  the  fund  in 
court  should  be  distributed  among  the  other  creditors  of  the 
Wests  ;  and,  5th,  that  the  cross-bill  of  West  and  wife  must 
be  dismissed;  but  without  prejudice  to  their  right  to  set  up 
the  defense  of  fraud  to  the  bill  which  D.  F.  Constantine 
might  file  to  foreclose  his  mortgage. 

From  this  decree  the  complainants  appeal,  and  now  assign 
as  error,  1st,  the  overruling  of  their  demurrers  to  the  several 
cross-bills  of  the  creditors  ;  2d,  the  final  decree,  in  giving  a 
preference  to  the  execution  of  Twelves,  and  ordering  his  debt 
to  be  paid  out  of  the  fund  in  court ;  3d,  in  requiring  D.  F. 
Constantine  to  file  a  cross-bill  to  foreclose  his  mortgage  ; 
and,  4th,  in  distributing  the  residue  of  the  fund  among  the 
other  creditors.  By  consent,  West  and  wife,  their  trustee 
and  child,  also  assign  cross-errors — to-wit,  1st,  the  overruling 
of  their  demurrers  to  the  several  cross-bills  of  the  creditors  ; 
2d,  the  refusal  of  the  chancellor  to  compel  those  creditors  to 
elect  whether  they  would  proceed  at  law  or  in  equity  ;  3d, 
the  dismissal  of  the  cross-bill  of  West  and  wife,  and  refusing 
to  decide  the  question  of  fraud  set  up  by  them  and  the  trus- 
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tee  against  D.  F.  Constantino  ;  and,  4th,  that  the  final  decree 
ought  to  have  settled  the  rights  of  all  the  parties. 

The  cause  was  argued,  on  all  the  assignments  of  error,  by 
WM.  P.  WEBB,  for  the  complainants  ;  S.  W.  COCKEELL,  for 
the  defendant  Twelves  ;  S.  F.  HALE  and  WEBB  &  INGE,  for 
the  other  creditors  ;  and  W.  COLEMAN,  for  West  and  wife, 
the  trustee  and  Robert  West ;  but,  as  the  points  argued  by 
the  counsel  are  not  passed  upon  by  the  court,  their  briefs  are 
necessarily  omitted,  except  as  to  the  single  point  here  decided. 

S.  F.  HALE  and  S.  W.  COCKBELL,  for  the  creditors,  con- 
tended that  the  complainants'  mortgage,  under  the  facts 
disclosed  by  the  pleadings  and  proof,  was  fraudulent  and 
void  as  against  the  creditors  of  the  grantors;  and  cited  to 
this  point  the  following  authorities  : — Montgomery  v.  Kirk- 
sey,  26  Ala.  172 ;  Wiley,  Banks  &  Co.  v.  Knight,  27  Ala. 
336  ;  Gazzam  v.  Poyntz,  4  Ala.  382 ;  Wiswall  v.  Ticknor, 
6  Ala.  185  ;  Kissam  v.  Edmundson.  1  Iredell's  Eq.  180  ; 
Hafner  y.  Irwin,  1  IredelFs  Law,  495  ;  Groves  v.  Wakeman, 
11  Wend.  192  ;  Wood  v.  Lowry,  17  Wend.  496  ;  2  Comstock, 
365  ;  9  Paige,  406  ;  6  Hill,  458  ;  2  Michigan,  445  ;  9  Barb. 
458  ;  12  Pick.  454  ;  2  Selden,  510. 

WM.  P.  WEBB,  in  reply,  insisted  that  the  proof  established 
the  bona  fides  and  validity  of  the  complainants'  mortgage, 
and  that  the  defense  of  fraud  was  not  properly  presented  on 
the  pleadings  ;  citing  Patterson  v.  Ware,  10  Ala.  444. 

RICE,  C.  J. — The  complainants  seek  by  their  bill  to 
enjoin  certain  creditors  of  Y.  L.  West,  and  of  Y.  L.  and  Pe- 
nelope West,  from  selling  a  certain  stock  of  goods  levied  on 
at  the  instance  of  those  creditors  ;  and  to  obtain  a  decree 
for  the  sale  of  those  goods,  and  the  application  of  the  pro- 
ceeds to  the  payment  of  the  debts  mentioned  in  the  deed 
executed  by  said  Y.  L.  and  Penelope  West  to  the  complainants, 
on  the  6th  day  of  January,  1854,  a  copy  of  which  is  set  forth 
in  "  Exhibit  A"  to  the  bill,  and  forms  part  of  the  bill.  That 
deed  is, the  foundation  upon  which  the  complainants  base  their 
right  to  the  relief  they  seek  ;  and  if  it'be  fraudulent  as  to  the 
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creditors  of  the  Wests,  who  are  not  provided  for  in  it,  the 
complainants  have  no  right  to  relief. 

We  cannot  pronounce  the  deed  fraudulent  upon  its  face, 
because  it  does  not  distinctly  appear  from  it  that  there  were 
other  creditors  of  the  Wests  at  the  time  it  was  executed, — 
that  Y.  L.  West  was  at  the  time  wholly  insolvent  ;  that  the 
deed  embraced  all  the  unencumbered  property  owned  by 
Penelope  W.est,  and  that  its  inevitable  tendency  was  to  delay 
and  hinder  those  other  creditors.  But  its  terms  are  unusual, 
and  cannot  fail  to  awaken  suspicion  and  induce  scrutiny. 

It  is  a  sound  principle,  that  when  a  debtor  engaged  in  the 
mercantile  business,  in  contemplation  of  insolvency,  executes 
a  deed  as  a  security  to  a  creditor,  conveying  his  entire  stock 
-of  goods,  but  reserves  the  possession  of  the  goods,  and  the 
right  to  continue  to  carry  on  the  business  as  he  had  carried 
it  on  before,  and  to  sell  the  goods  in  an  undefined  way,  ac- 
counting only  for  the  proceeds  of  such  sales;  and  the  creditor 
is  aware  of  the  contemplated  insolvency, — this  reservation 
creates  the  presumption  of  fraud,  which,  if  not  rebutted  by 
other  facts  and  circumstances,  is  sufficient,  in  law,  to  render 
the  deed  fraudulent  and  void  as  to  the  other  creditors  of  the 
grantor. — Ticknor  v.  Wiswall,  9  Ala.  305.  That  reserva- 
tion is  contained  in  the  deed  now  under  consideration  ;  and 
we  find  nothing  in  the  record  to  repel  the  presumption  of 
fraud  arising  from  it,  but  much  to  sustain  that  presumption. 

It  appears  from  the  statements  of  the  bill,  and  the  evidence 
in  the  cause,  that   the  complainants  are   "  late  partners  in 
trade"  ;  that  in  June,  1853,  the  said  D.  F.  having  previously 
purchased  the  interest  of  said  F.  L.  in  a  certain  stock  of 
goods  in  the  town  of  Eutaw,  sold  and  delivered  the  same  to 
Y.  L.   West  and  Penelope  West,  his  wife,  for  about  $7,069 
23-100,  for  which  they  executed  seven  promissory  notes  ;  that 
about  $2,132  65-100  of  that  sum  was  paid  not  very  long  after 
the  sale  ;  that  at  and  before  the  sale,  Y.  L.  West  was  wholly 
insolvent,  and  still  continues  to  be  so  ;  that  the  said  D.  F. 
refused  to  sell  to  him  alone  ;  that  the  said'  Penelope  had  a 
separate  estate,  which  consisted  of  "  the  north-east  quarter, 
and  the  east  half  of  the  north-west  quarter,  of  section  thirty- 
one,  township  twenty-one,  range  two  east, — it  being  the  land 
held  by  her  in  right  of  dower  in   the   estate  of  her  former 
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husband  *  also  the  following  slaves,  viz.  :  Frank,  Hannah, 
Tom,  Sam,  Alfred,  Richard,  Susan,  Moses,  Solomon,  and 
Sarah  and  her  child"  ;  that  in  June,  1853,  the  said  D.  F.  took 
a  mortgage,  executed  by  Y.  L.  and  Penelope  West,  upon  all  of  her 
aforesaid  separate  estate,  to  secure  the  payment  of  the  price  at 
which  he  had  sold  them  the  stock  of  goods  as  aforesaid  ;  that 
thereupon  the  said  Y.  L.  and  Penelope  "  commenced  and  car- 
ried on  the  mercantile  business  in  the  town  ef  Eutaw,  under 
tho  name,  style  and  firm  of  P.  West"  ;  that  complainants  were 
under  no  legal  obligation  to  become  bound  as  their  endorsers 
or  sureties  to  enable  them  to  purchase  a  new  and  additional 
stock  of  goods,  but  consented  to  become  so  bound  for  them. 
with  a  knowledge  that  they  were  "  somewhat  embarrassed''  and 
unable  to  replenish  their  stock  of  goods  on  their  own  credit,  upon 
the  agreement  of  said  Y.  L.  and  Penelope  to  "  secure  them 
against  all  responsibility  and  loss  on  account  of  the  said  pur- 
chase, and  also  to  secure  the  said  debt  to  the  said  D.  F.  for 
the  purchase  of  the  said  original  stock  of  goods"  ;  and  that 
accordingly  the  said  Y.  L.  and  Penelope  executed  the  deed  on 
which  the  complainants  found  their  right  in  this  case. 

It  further  appears  that,  in  consideration  of  the  said  agree- 
ment and  the  execution  of  said  deed,  complainants  became 
bound  as  the  sureties  of  the  said  Y.  L.  and  Penelope  West, 
and  liable  for  the  purchase  of  additional  stock  of  new  goods, 
as  follows  :  to  Catlin,  Leavitt  &  Co.,  forabont  $1249  25-100  ; 
to  Oliver,  Jones  &  Granger,  for  about  $111  96-100  ;  to  George 
C.  Dunbar,  for  about  $360  25-100,  and  to  Webb  &  Smith  for 
about  $70, — all  of  which,  at  the  filing  of  the  bill,  were  un- 
paid, and  some  of  which  were  not  then  due  ;  that  about  May, 
1854.  the  said  Y.  L.  and  Penelope,  by  the  consent  of  complain- 
ants, packed  up  the  goods  then  on  hand,  for  the  purpose  of 
removing  them  to  Macon,  Mississippi  ;  that  after  the  goods 
were  thus  packed  up  and  about  to  be  removed,  they  were 
levied  upon  at  the  instance  of  certain  creditors  of  Y.  L. 
West,  and  of  Y.  L.  <fe  Penelope  West,  who  are  made  defend- 
ants to  the  bill ;  and  that  the  debt  of  one  of  those  creditors, 
Stephen  Twelves,  had  been  reduced  to  judgment,  and  execu- 
tion thereon  put  in  the  hands  of  the  sheriff,  before  the  execu- 
tion of  the  deed  to  complainants.  It  does  not  appear  that 
the  said  Y.  L.  and  Penelope  West,  or  either  of  them,  had  any 
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property  not  exempt  by  statute  from  levy  and  sale  under 
legal  process,  except  that  embraced  by  their  mortgage  to  D. 
F.  Constantine  and  their  deed  to  the  complainants  ;  nor  does 
it  appear  that  the  separate  estate  embraced  by  the  mortgage 
was  inadequate  to  secure  the  payment  of  the  debt  to  D.  F. 
Constantine,  or  that  there  was  any  necessity  for  procuring 
further  security  for  that  debt,  or  for  procuring  or  accepting 
the  deed  to  complainants,  except  the  necessity  they  created  by 
their  voluntary  agreement  to  become  bound  as  endorsers  or 
securities  for  Y.  L.  and  P.  West  as  aforesaid — an  agreement 
which,  from  its  uncertainty,  imposed  no  legal  obligation  upon 
them.— Erwin  v.  Erwin,  25  Ala.  236. 

The  complainants  joined  in  the  execution  of  the  deed,  with 
a  knowledge  of  the  condition  of  the  Wests  as  above  disclosed, 
and  with  a  knowledge  that  there  were  creditors  of  the  Wests 
who  would  inevitably  be  delayed  and  defeated  by  the  deed 
in  the  collection  of  their  debts,  if  it  could  be  upheld  against 
such  creditors.  They  do  not  even  pretend  to  have  been  igno- 
rant in  these  respects.  With  this  knowledge,  it  is  incredible 
that  the  mere  security  of  their  debt  was  their  only  object  in 
joining  in  the  execution  of  the  deed.  Look  at  its  extraordi- 
nary provisions.  It  conveys  to  them  generally  all  the  property 
of  the  debtors  not  exempt  by  statute  from  levy  and  sale  under 
legal  process,  which  had  not  been  conveyed  by  the  previous 
mortgage  to  one  of  the  complainants,  without  any  other  de- 
scription than  the  following,  to  wit :  "  all  the  goods,  wares 
and  merchandize  which  the  said  P.  West  and  Y.  L.  West 
have  now  on  hand,  comprising  the  entire  stock  of  goods,  &c., 
with  which  they  are  now  carrying  on  the  business  of  mer- 
chandizing in  the  town  of  Eutaw,  including  as  well  those 
contained  in  the  invoices  which  were  lately  purchased  from 
the  foregoing  named  parties,  as  those  before  purchased  from 
the  said  D.  F.  Constantine  or  any  other  person  ;  together 
with  all  the  notes  and  accounts  made  by  the  said  Wests,  for 
goods  sold  during  the  year  1853,  and  due  the  first  of  January, 
1854,  amounting  to  about  the  sum  of  twelve  hundred  dollars." 
It  provides  expressly  that  "  the  said  P.  West  shall  continue 
to  carry  on  the  said  business  in  the  town  of  Eutaw  as  heretofore, 
to  sell  the  said  goods,  wares  and  merchandize,  to  good  and  re- 
sponsible men,  in  the  usual  way,  the  proceeds  of  which  the  said 
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Constantines  are  to  have  the  entire  control  of,  for  the  purpose 
of  paying  off  the  debts  before  specified,  in  the  order  men- 
tioned." It  does  not  define  "  the  usual  way"  ;  yet  it  limits  the 
control  of  the  Constantines  to  "  the  proceeds"  of  the  sales  made 
in  that  undefined  "  way."  It  provides  that  "  any  and  all  other 
goods,  which  may  hereafter  be  purchased  through  the  assistance 
of  the  said  Constantines,  for  replenishing  the  stock  and  keeping 
up  the  business,  shall  be  held  liable  to  all  the  provisions  of  this 
deed"  It  then  declares,  that  "  if  the  said  P.  West  or  Y.'L. 
West  shall  pay  and  satisfy  all  the  debts  herein  specified,  to-. 
gether  with  the  balance  due  D.  F.  Constantine  for  the  origi- 
nal purchase,  then  this  deed  to  be  void  ;  until  then,  to  remain 
in  full  force  and  effect."  It  does  not  upon  its  face  mention 
or  fix  any  law -day,  but  abstains  from  authorizing  the  Constan- 
tines either  to  take  possession  of  the  goods,  or  to  sell  them, 
in  case  of  the  failure  of  the  Wests  to  pay  the  said  debts  and 
the  said  balance  therein  mentioned. 

Before  the  expiration  of  five  months  after  the  execution  of 
the  deed',  we  find  the  debtors,  by  the  consent  of  the  complainants, 
with  the  goods  boxed  up  for  removal  from  Eutaw,  Alabama, 
where  the  deed  says  the  business  was  to  be  continued,  to 
Macon,  Mississippi ;  and  one  of  the  complainants  ready  to 
go  to  the  same  place  !  And  but  for  the  levies  made  at  the 
instance  of  the  creditors,  who  are  defendants  in  this  case,  the 
goods  would  then  have  been  removed  out  of  this  State.  This 
intended  and  attempted  removal  sheds  a  light  on  the  real 
nature  of  the  transaction  between  the  Constantines  and  Wests, 
and  the  motives  which  induced  the  execution  of  the  deed. 
For,  although  a  deed  which,  at  the  time  of  its  execution,  is 
fair  and  valid  as  against  creditors,  cannot  become  fraudulent 
and  void  by  matters  occurring  afterwards  ;  yet,  in  determin- 
ing as  to  the  intent  with  which  a  deed  was  executed,  it  is 
competent,  as  against  the  parties  to  it,  to  look  to  the  use  which 
they  have  made  of  it.  The  use  to  which  they  applied  it,  is, 
as  against  them,  evidence  of  the  intent  with  which  they  made 
it. — Worseley,  assignee  of  Slader,  v.  de  Mattos&  Slader, 
1  Burr.  Rep.  484. 

Admitting  that  one  of  the  objects  of  the   complainants,  in 
joining  in  the  execution  of  the  deed  and  assenting  to  its  pro- 
visions, was  to  secure  the  payment  of  their  debt ;  yet  the 
40 
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evidence  in  the  case,  and  the  provisions  of  the  deed,  impel  us 
to  the  conclusion,  that  they  made  use  of  their  debt  as  a  col- 
orable consideration,  to  enable  the  debtors  to  withhold  their 
property  from  their  other  creditors,  and  that  there  was  an 
intent  to  provide  a  means  for  the  Wests  to  carry  on  their 
mercantile  business,  and  to  put  the  goods  and  the  proceeds 
of  their  sale  beyond  the  reach  of  all  creditors  not  mentioned 
in  the  deed ;  and  we  must  therefore  hold  the  deed  to  be 
fraudulent  and  void  as  to  the  creditors  of  the  grantors. — 
1  Swift's  Digest,  (revised  in  1853,)  265-277. 

This  conclusion  renders  it  unnecessary  to  examine  any 
other  question  presented  by  the  assignment  of  errors  by  the 
complainants.  They  were  not  entitled  to  any  relief ;  and  the 
decree  has  not  injured  them. 

A  few  words  will  dispose  of  the  assignment  of  errors  by 
West  and  wife,  the  trustee,  and  Robert  West  by  his  guardian. 
None  of  these  parties  have  any  right  to  the  fund  which  the 
chancellor  decreed  to  be  distributed,  as  against  the  creditors 
to  whom  the  chancellor  ordered  it  to  be  paid.  That  fund 
consists  of  the  proceeds  of  the  property  conveyed  to  com- 
plainants by  the  deed  which  we  have  above  declared  to  be 
void  as  to  the  creditors.  But.  although  it  is  void  as  to  the 
creditors,  it  is  valid  as  between  the  parties  to  it.  It  therefore 
deprives  West  and  wife  of  any  right  to  that  fund,  as  against 
the  creditors  provided  for  in  it,  and  leaves  the  fund  subject 
to  the  payment  of  the  debts  of  the  other  creditors.  The  trus- 
tee and  Robert  West  never  had  any  right  to  that  fund.  Their 
rights  are  confined  to  the  property  embraced  by  the  mortgage 
to  D.  F.  Constantine,  as  to  which  nothing  was  decided  or 
decreed  by  the  chancellor,  in  such  manner  as  to  conclude  any 
of  the  parties.  The  decree  of  the  chancellor  is  simply  a  dis- 
tribution of  the  fund  above  mentioned  ;  and  does  not,  and 
cannot,  deprive  West  and  wife,  the  trustee,  or  Robert  West, 
of  any  right.  The  right  of  West  and  wife,  and  the  trustee 
and  Robert  West,  as  to  the  separate  estate  of  Mrs.  West,  as 
well  as  the  right  of  each  of  them  to  assail  the  mortgage  to 
D.  F.  Constantine,  or  to  defend  against  it,  remains  wholly 
unaffected  by  any  decision  of  the  chancellor,  or  by  any  of  his 
decrees  in  this  cause. 
As  none  of  the  parties  who  have  assigned  errors,  have  any 


JANUARY  TERM,  1857. 619 

Henry  v.  Porter. 

right  to  a  reversal  of  the  decree  which  has  been  appealed 
from,  that  decree  must  be  affirmed/  The  complainants  must 
pay  the  costs  of  the  appeal  taken  by  them  ;  and  "West  and 
wife,  the  trustee,  and  the  guardian  of  Robert  West,  must  pay 
the  costs  of  their  appeal. 


HENRY  vs.  PORTER. 

[ACTION  ON  OPEN  ACCOUNT — PLEA  AVERRING  SUBMISSION  TO  ARBITRATION.] 

1.  Sufficiency  of  plea. — A  pleajms  darrein  continuance,  averring  that  the  matters 
in  controversy  had  been  submitted  to  arbitration,  and  that  the  arbitrators 
had  made  an  award,  is  fatally  defective  on  demurrer,  unless  it  sets  out  the 
submission  and  award,  either  substantially,  or  in  hcee  verba. 

APPEAL  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  ALEX.  MCKINSTBY. 

THIS  action  was  brought  by  George  G.  Henry  against  Sid- 
ney D.  Porter,  to  recover  a  sum  of  money  which  was  alleged 
to  be  due  on  open  account,  on  an  account  stated,  and  for 
money  loaned.  The  defendant  pleaded,  among  other  things, 
"  that  since  the  last  continuance  of  this  suit,  at  the  June  term, 
1854,  the  plaintiff  and  defendant,  by  a  submission  in  writing, 
submitted  the  matters  in  controversy  in  this  suit  to  the'  arbi- 
trament and  award  of  Wm.  J.  Ledyard,  C.  J.  McRae  and 
Daniel  McNeill,  referees  by  them  chosen ;  and  that  said 
referees  had  taken  jurisdiction  of  the  matters  of  dispute,  and 
made  an  award  in  the  premises;  wherefore  he  prays  that  said 
suit  may  be  dismissed,"  The  plaintiff  demurred  to  this  plea, 
"  because  it  does  not  set  forth  what  the  award  was,  or  the 
performance,  or  readiness  or  offer  by  defendant  to  perform 
the  same."  The  court  overruled  the  demurrer,  and,  on  the 
plaintiff  declining  to  reply,  rendered  judgment  final  for  the 
defendant.  The  overruling  of  the  demurrer  is  now  assigned 
as  error. 
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ROBT.  H.  SMITH,  for  the  appellant,  cited  Thompson  v. 
Charnock,  8  Terra  R.  140;  Nettleton  v.  Gridley,  21  Conn. 
531  ;  Clapcott  v.  Davy,  7  Ld.  Raymond,  611  ;  Allen  v. 
Milner,  2  Cromp.  &  J.  47  ;  1  Y.  &  J.  19  ;  1  Stewart,  520  ; 
1  Ala.  90  ;  6  ib.  90  ;  Comyn's  Digest,  "  Accord,"  D,  2  ; 
1  Saunders,  324,  note  (a) ;  Caldwell  on  Arbitration,  223. 

P.  HAMILTON,  contra,  cited  2  Wendell,  506  ;  13  ib.  294  ; 
14  ib.  503;  6  Cowen,  399;  1  Hill's  (N.  Y.)  R.  69;  10  Yerger, 
439  ;  6  Humph.  29  ;  9  ib.  142  ;  20  Vermont,  137  ;  35  Maine, 
276  ;  1  Johns.  315  ;  18  ib.  22  ;  4  Barbour,  541  ;  20  ib.  268  ; 
1  Molloy,  394  ;  S.  C.  12  Eng.  Ch.  192  ;  17  Mass.  591  ; 
1  Mich.  24. 

STONE,  J. — How  far  the  act  of  submitting  matters  in 
dispute  to  arbitration,  affects  a  pending  action  for  the  same 
subject-matter,  is  a  question  on  which  the  authorities  do  not 
agree.  We  apprehend,  however,  that  none  of  them,  when 
properly  considered,  will  sustain  the  judgment  rendered  in 
this  case  by  the  city  court  of  Mobile. 

In  New  York,  it  is  decided,  in  a  long  train  of  adjudica- 
tions, that  if  a  suit  is  pending,  and  the  parties  agree  to 
submit  to  arbitration  the  matters  in  litigation  between  them, 
and  there  is  no  agreement  that  the  award  may  be  made  the 
judgment  of  the  court ;  such  submission  alone  furnishes 
matter  for  a  plea  in  abatement  to  the  further  maintenance  of 
the  suit,  or  will  justify  a  motion  to  dismiss  the  cause.  The 
supreme  court  of  the  State  of  Tennessee  has  adopted  and 
followed  these  decisions. — See  the  authorities  on  the  brief  of 
counsel  for  appellee.  But  even  the  courts  of  New  York  and 
Tennessee  hold,  that  if  the  submission  contain  an  agreement 
that  the  award  may  be  made  the  judgment  of  the  court,  it 
does  not  defeat  the  existing  action. — Yates  v.  Russell, 
17  Johns.  Rep.  461  ;  Green  v.  Patchen,  13  Wendell,  295  ; 
Camp  v.  Root,  18  Johns,  22  ;  Ex  parte  Wright,  6  Cowen, 
399  ;  Jewell  v.  Blankenship,  10  Yerger,  439  ;  Rogers  v. 
Nail,  6  Humph.  29,  31. 

In  Connecticut,  the  doctrine  is  broadly  declared,  that  a 
mere  submission  to  arbitration,  of  matters  involved  in  an 
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existing  suit,  does  not  operate  as  a  discontinuance  of  the  suit. 
Nettleton  v.  Gridley,  21  Conn.  531. 

The  New  York  doctrine  was  asserted  in  Woodley  v.  John- 
son, 1  Molloy,  394.  In  a  case,  a  few  years  later,  in  the  court 
of  exchequer,  the  opposite  doctrine  was  declared. — Allen  v. 
Milner,  2  Crompt.  &  Jervis,  47. 

In  all  the  cases,  where  this  defense  was  relied  on,  the  plea 
set  out  the  submission  or  award,  either  in  hcec  verba,  or  in 
substance.  All  the  authorities  agree,  that  a  submission  or 
award  may  be  so  framed,  as  to  continue  the  case  in  court ; 
while  the  greatest  stretch  of  principle  found  in  any  of  them, 
only  asserts  the  doctrine,  that  if  there  be  a  submission  of  the 
matters  involved  in  a  suit,  and  no  agreement  to  continue  the 
case  in  court,  or  to  make  the  award  the  judgment  of  the  court, 
the  case  may  be  abated  or  dismissed. 

We  will  not  say  there  might  not  be  cases,  in  which  an 
award,  or  even  a  submission,  if  properly  presented,  would 
operate  a  dismissal  or  abatement  of  an  existing  litigation. 
We  are  satisfied,  however,  that  as  every  submission  or  award 
does  Got,  per  se,  lead  to  such  result,  the  party  relying  on  this 
defense  must  set  out  the  submission,  (or  submission  and  award, 
as  the  case  may  be,)  either  in  extenso,  or  in  substance,  that  the 
court  may  judge  of  its  effect.  It  is  no  answer  to  this  posi- 
tion, that  the  plaintiff  might  have  brought  to  the  view  of  the 
court  the  particular  character  of  the  reference,  by  his  repli- 
cation. A  plea  must  express  the  defense  with  reasonable 
certainty,  and  must  show  that  it  is  an  answer  to  what  it 
assumes  to  answer,  even  if  negative  averments  are  necessary 
to  such  result.  A  party  is  frequently  required  to  plead  a 
negative,  although  he  is  not  often  held  to  its  proof. — Carpen- 
ter v.  Devon,  6  Ala.  718  ;  Carroll  v.  Malone,  28  Ala.  521. 

In  the  old  case  of  McAlpin  v.  May,  1  Stewart,  520,  this 
court  considered  the  question,  how  far  an  existing  action  of 
debt  would  be  affected  by  a  submission  to  arbitration,  and 
award  thereon  of  a  less  sum  than  that  claimed  by  the  plain- 
tiff. So  far  as  the  report  of  the  case  discloses,  neither  the 
submission  nor  the  award  made  any  reference  to  the  contin- 
uance or  discontinuance  of  the  suit.  Judge  Crenshaw,  in 
delivering  the  opinion  of  the  court,  expressed  it  as  his 
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opinion,  that,  in  substance,  the  plea  was  good  ;  but  the  case 
went  off  on  the  absence  of  an  affidavit  to  the  plea. 

In  the  case  of  Burns  v.  Hindtnan,  7  Ala.  531,  the  award, 
which  was  set  out  in  the  plea,  directed  "  all  suits  between 
the  parties  to  be  withdrawn  by  the  party  commencing  them." 
This  court,  affirming  the  judgment  of  the  court  below,  held 
the  award  a  complete  defense  to  the  action.  In  this  case,  it 
will  be  observed  that  the  award  did  not  direct  any  money  to 
be  paid,  or  any  act  to  be  performed  by  either  party  ;  but,  in 
so  many  words,  directed  the  suit  to  be  dismissed. 

In  the  case  of  Jesse  v.  Cater,  25  Ala.  351  ;  S.  C.  28  Ala. 
475,  the  award  directed  certain  acts  to  be  done  by  each  party. 
By  the  agreement  to  submit  to  arbitration,  Mrs.  Cater  bound 
herself  to  perform  whatever  award  might  be  rendered,  and, 
in  case  of  failure,  to  dismiss  her  bill  in  chancery.  She  failed 
to  comply,  and  her  bill  was  dismissed.  A  suit  was  brought 
on  the  bond  she  gave  when  she  obtained  the  injunction,  and 
the  effect  of  these  various  proceedings  was  considered  by  this 
court.  It  was  held,  that  the  award  was  no  defense  to  the 
action,  unless  Mrs.  Cater  averred  and  proved,  that  she  had 
performed,  or  offered  to  perform,  the  award,  or  rendered  a 
sufficient  excuse  why  she  did  not.  See,  on  this  point,  Clap- 
cot  I  v.  Davy,  1  Ld.  Raymond,  611. 

Whether  a  submission  to  arbitration,  or  an  award,  will 
work  the  dismissal  of  a  pending  suit,  must  depend  on  the 
intention  of  the  parties,  to  be  gathered  from  the  facts  of  each 
particular  case  ;  and  these  cannot  be  known,  unless  they  are 
brought  to  the  notice  of  the  court  by  the  party  who  relies  on 
them  as  a  defense.  On  this  statement  of  the  principle,  the 
plea  interposed  puis  darrein  in  this  case  was  defective,  and 
the  .demurrer  to  it  should  have  been  sustained. 

Judgment  reversed,  and  cause  remanded. 


JANUARY  TERM,  1857. 623 

Grimm's  Adm'rs  v.  Crawford,  adm'r,  Ac. 
}*ifft(  j["tfl  'M»u. 

'    >'  f  .  *    !  •         I?..-*':.,  .1  j.        ,     .      )  •  r 

CRIHM'S  ADM'RS  w.  CRAWFORD,  ADM'R,  &c. 

[ACTION  BY  ADMINISTRATOR  FOR  RECOVERY  OF  SLAVES.] 
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1.  Discretionary  power  of  court  as  to  amendment  of  pleadings. — It  is  discretionary 
with  the  court,  in  giving  a  charge  to  the  jury  a-t  the  request  of  the  defend- 
ant, to  suggest  that  the  complaint  may  be  so  amended,  if  the  plaintiff  desire!? 
it,  as  to  obviate  the  effect  of  the  charge. 

2.  Amendment  of  complaint. — Under  the  provisions  of  the  Code  (§§  2402-3), 
where  the  summons  is  in  the  name  of  the  plaintiff  individually,  the  com- 
plaint may  be  so  amended  as  to  authorize  a  recovery  by  him  as  adminis- 
trator. 

3.  How  administrator  may  declare. — In  suiug  for  the  recovery  of  slaves  belong- 
ing to  his  intestate's  estate,  .an  administrator  may  declare   in  the  form  of 
complaint  prescribed  by  the  Code  (p.  552),  with  the  additional  averment 
that  he  claims  "  as  administrator,"  &c. 

APPEAL  from  the  Circuit  Court  of  Pickens. 
Tried  before  the  Hon.  C.  W.  RAPIER. 

THE  complaint  in  this  case,  as  amended,  (the  words  inserted 
by  way  of  amendment  being  italicized,)  was  as  follows  : 


"James  W.  Crawford,  adm'r 
de  bonis  nan  of  Nancy  Cul- 
lens,  deceased,  plaintiff, 


vs. 


Thomas  Crimm,  defendant. 


The  plaintiff,  as  administra- 
tor de  bonis  non  of  Nancy  Cul- 
lens,  deceased,  claims  of  the  de- 
fendant the  folowing  slaves — 
to-wit :  Ben,  a  man  about  fifty 


years  of  age,  and  Esseck,  or  Essex,  a  man  about  twenty-six 
years  of  age  ;  with  the  value  of  the  hire,  or  use  thereof,  du- 
ring the  detention — to-wit :  from  the  1st  day  of  Jan'y,  1848.''' 

The  defendant  pleaded,  1st,  that  the  slaves  sued  for  are 
not  the  property  of  the  plaintiff;  2d,  non  detinet ;  3d,  the 
statute  of  limitations  of  six  years.  The  defendant  died  pend- 
ing the  suit,  and  it  was  thereupon  revived  against  his  admin- 
istrators. On  the  trial,  as  the  bill  of  exceptions  states,  the 
plaintiff  failed  to  show  any  individual  cause  of  action,  but 
the  evidence  tended  to  show  a  right  of  action  in  him  as 
administrator  of  Nancy  Cullens,  deceased.  "  After  the  evi- 
dence and  arguments  on  both  sides  were  closed,  the  defend- 
ants requested  the  court  to  charge  the  jury,  that  if  the  plaintiff 
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had  proved  no  title  in  himself  in  his  own  right,,  but  had  only 
proved  title  in  Nancy  Cullens,  the  jury  must  find  a  verdict 
for  the  defendants.  The  court  said,  this  charge  should  he 
given,  but  the  plaintiif  might  amend  his  complaint,  if  he 
desired  to  do  so,  by  alleging  that  he  sued  as  administrator  of 
Nancy  Cullens,  and  thus  obviate  the  effect  of  the  charge. 
To  this  action  of  the  court  the  defendants  excepted."  The 
plaintiff  then  moved  to  amend  his  complaint,  by  inserting  the 
words  above  shown,  and  his  motion  was  gran  ted  ;  the  defend- 
ants excepting  to  the  allowance  of  the  amendment.  After 
the  amendment  was  made,  the  defendants  requested  the  court 
to  charge  the  jury,  1st,  "  that  if  they  believed  all  the  evidence, 
they  must  find  for  the  defendants"  ;  and,  2d,  "  that  if  the 
plaintiff  has  proved  no  title  in  himself  individually,  but  has 
only  proved  title  in  Nancy  Cullens,  the  jury  must  find  a 
verdict  for  the  defendants."  The  court  refused  these  charges, 
and  the  defendants  excepted. 

All  the  rulings  of  the  court,  to  which,  as  above  stated, 
exceptions  were  reserved,  are  now  assigned  as  error. 

TURNER  RE  AVIS,  for  the  appellants. — 1.  As  the  pleadings 
and  evidence  stood  when  the  first  charge  was  asked,  that 
charge  should  have  been  given  ;  for  the  pleadings  only  put 
in  issue  the  plaintiff's  individual  right  to  recover. — Agee  v. 
Williams,  27  Ala.  644.  It  was  not  proper  for  the  court,  in- 
stead of  giving  the  charge,  to  say  it  should  be  given,  and  at 
the  same  time  to  suggest  to  the  plaintiff  how  its  effect  might 
be  anticipated  and  obviated.  It  was  the  duty  of  the  court 
to  give  the  charge,  as  requested,  and  leave  the  plaintiff  to 
take  his  own  course  in  reference  to  it.  The  action  of  the 
court  was  equivalent  to  taking  the  management  of  the  plain- 
tiff's  case  into  its  own  hands. 

2.  The  amendment  was  not  allowable,  for  the  purpose  sug- 
gested by  the  court.  Section  2403  of  the  Code  only  allows 
defects  of  form  to  be  amended,  and  defects  of  parties,  where 
there  are  more  than  one.  The.  amendment  allowed  was  one 
of  substance,  if  of  any  effect  at  all.  It  was  equivalent  to 
striking  out  the  name  of  one  sole  plaintiff,  and  inserting 
another.  It  changed  the  character  in  which  the  plaintiff  sued 
altogether.  As  the  complaint  stood  before  the  amendment 
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James  W.  Crawford,  in  his  individual  character,  was  the 
plaintiff,  (Agee  v.  Williams,  27  Ala.  644  ;)  and  as  amended, 
if  the  amendment  made  a  material  change,  he  became  plain- 
tiff as  administrator  of  Nancy  Cullens.  These  are  totally 
different  characters. — Chapman  v.  Spence,  22  Ala.  588 ; 
Walden  v.  Smith,  at  the  last  term.  An  amendment  which 
substitutes  one  sole  plaintiff  for  another,  is  erroneous. — Leaird 
v.  Moore,  27  Ala.  326. 

3.  The  amendment  did  not  change  the  character  of  the 
suit.  James  W.  Crawford  still  remained  plaintiff  in  his 
individual  character.  The  words  added  by  the  amendment, 
in  the  commencement  of  the  complain  Vwere  as  much  descrip- 
tio  persona,  as  those  stated  in  the  margin.  The  complaint, 
after  the  amendment,  did  not  count  upon  the  title  of  Nancy 
Cullens,  nor  allege  that  the  slaves  sued  for  were  assets  of  her 
estate,  any  more  than  it  did  before. — Tate  v.  Shackelford. 
24  Ala.  510;  Arrington  v.  Hair,  19  Ala.  243  ;  Agee  v. 
Williams,  27  Ala.  644.  The  complaint,  as  amended,  amounts 
to  nothing  more  than  was  stated  in  the  margin  before  the 
amendment.  The  case  of  Gibson  v.  Land,  27  Ala.  117,  seems 
to  be  precisely  in  point.  In  that  case,  both  the  writ  and 
declaration  described  the  plaintiff  as  suing  "  as  trustee  for  his 
wife,  Elizabeth  Land/'  and  the  words  "  as  trustee,"  <fec.,  were 
treated  as  merely  descriptio  persona.  The  charges  asked 
after  the  amendment  was  made,  ought,  therefore,  to  have  been 
given. — Agee  v.  Williams,  27  Ala.  644. 

S.  P.  HALE,  contra,  contended,  1st,  that  the  suggestion  of 
the  amendment  was  a  matter  of  discretion  with  the  primary 
court ;  2d,  that  the  amendment  itself  was  proper  under  the 
Code  ;  and,  3d,  that  the  amended  complaint  authorized  a 
recovery  by  the  plaintiff  on  the  title  of  his  intestate. 

WALKER,  J. — If  the  amendment  was,  in  itself,  proper, 
there  could  be  no  impropriety  in  the  voluntary  suggestion  by 
the  court,  that  it  would  be  allowed.  The  making  such  sug- 
gestion is  a  matter  which  must  be  left  to  the  discretion  of 
the  court  trying  the  cause. 

It  is  settled  by  our  previous  decisions,  that  it  is  not  error, 
for  the  circuit  court  to  allow  an  amendment  of  the  pleadings 
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after  the  evidence  has  been  closed  and  the  argument  conclu- 
ded.—Prater  v.  Miller,  25  Ala.  320  ;  Goldsmith.  Forcheimer 
&  Co.  v.  Picard,  27  Ala.  142  ;  contra,  Watkins  v.  Canter- 
bury, 4  Porter,  415. 

Our  statute  of  amendments  is  very  liberal,  and  is  indica- 
tive of  a  legislative  intent,  that  no  mere  mistake  of  the  plea- 
der, as  to  the  allegations  necessary  to  make  a  cause  of  action 
complete,  shall  defeat  the  suit.— Code,  §§  2402,  2403.  Under 
these  statutes,  we  .think,  there  is  no  limit  to  the  power  of 
amending  the  allegations  of  a  complaint,  except  that  a  party 
should  not  be  allowed  to  depart  in  the  complaint  entirely 
from  the  process,  or  to  substitute  an  entirely  new  cause  of 
action,  or  to  make  an  entire  change  of  parties.  Either  of 
these  things  would  be  tantamount  to  the  institution  of  a  new 
suit,  and  would  not  be  an  amendment  of  the  old  cause  of 
action.  To  amend  the  complaint,  so  as  to  show  the  capacity 
in  which  the  plaintiff  sues,  produces  no  inadmissible  depart- 
ure from  the  summons  ;  for,  notwithstanding  the  summons  is, 
under  the  decisions  of  this  court,  deemed  as  one  in  favor  of 
the  plaintiff  as  an  individual,  (see  Agee  v.  Williams,  27  Ala. 
644,  and  authorities  therein  cited,)  yet  it  is  permissible  for 
the  plaintiff,  upon  general  process,  to  declare  as  an  adminis- 
trator.—Tidd's  Practice,  450  ;  Chitty  on  Pleading,  250-251. 
The  amendment  of  the  complaint,  by  showing  that  the 
plaintiff  claimed  in  his  capacity  of  administrator,  does  not 
substitute  a  new  cause  of  action.  The  cause  of  action  is 
really  the  same.  The  amendment  merely  inserts  that  which 
is  necessary  to  secure  a  recovery  upon  the  existing  cause  of 
action,  which  was  imperfectly  set  forth.  It  is  true  that  there 
was  a  complete  cause  of  action  set  forth  in  the  declaration  ; 
but,  jf  no  amendment  is  to  be  allowed,  where  its  effect  is  to 
vary  a  cause  of  action  already  averred,  the  power  of  amend- 
ment would  be  restricted  to  those  cases  where  the  declara- 
tion was  defective  on  demurrer.  Such  a  restriction  would 
be  in  conflict  with  the  decision,  upon  a  statute  certainly  not 
more  liberal  than  the  Code,  in  Ex  parte  Ryan,  9  Ala.  90. 
The  allowance  of  such  an  amendment  has  a  precedent,  we 
think,  in  the  following  cases  :  Huff  v.  Walker,  1  (Carter)  Ind. 
193  ;  13  U.  S.  Annual  Digest,  35,  §  44  ;  Eaton  v.  Whita- 
ker,  6  Pick.  465  ;  Fry  v.  Evans,  8  Wendell,  530  ;  Proctor  v. 
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Andrews,  1  Sandf.  Sup.  Ct.  R.  70  ;  Smith  v.  Proctor,  1  ib.  72 ; 
9  U.  S.  Annual  Digest,  (1849,)  p.  29,  §  29  ;  Johnson  v.  P. 
&  M.  Bank,  23  Ala.  184  ;  see,  also,  the  authorities  in  Camp- 
bell's argument  in  the  last  ease. 

It  is  contended,  however,  that  the  declaration^  amended, 
sets  forth  a  cause  of  action  in  the  plaintiff  as  an  individual, 
and  not  as  an  administrator,  because  the  words  "  as  adminis- 
trator" are  mere  descriptio. persona.  The  only  difference  be- 
tween the  complaint  in  this,  and  in  the  case  of  Agee  v. 
Williams,  supra,  in  which  the  cause  of  action  was  held  to 
pertain  to  the  plaintiff  as  an  individual,  is,  that  in  the  former 
the  amendment  makes  the  plaintiff,  as  administrator,  claim 
the  negroes  sued  for  ;  while,  in  the  latter,  the  word  "  admin- 
istrator" was  only  found  following  the  name  of  the  plaintiff, 
in  the  description  of  the  case  which  preceded  the  complaint. 
It  is  contended  that  no  effect  can  be  granted  to  this  difference 
in  the  phraseology  of  the  two  complaints  ;  because,  in  the 
case  of  Gibson  v.  Land,  27  Ala.  117,  the  words  "as  trustee," 
succeeding  the  name  of  the  plaintiff  in  the  commencement  of 
the  declaration,  were  regarded  as  descriptio  persona.  That 
case,  however,  was  commenced  before  the  adoption  of  the 
Code,  in  which  the  process  was  a  writ,  and  the  plaintiff's 
pleading  a  declaration.  Under  the  system  applicable  to  that 
case,  it  was  necessary  to  show,  by  averment,  that  the  title 
relied  upon  was  that  of  the  cestui  que  trust  for  whom  the 
trustee  acted  ;  and  in  the  absence  of  such  an  averment,  the 
declaration  was  held  to  be  one  by  the  plaintiff  in  his  individ- 
ual capacity. — 1  Saunders  on  Pleading  and  Ev.  498,  499  and 
500;  2  Chitty  on  Pleading,  841,  842;  Wyatt's  Adm'r  v. 
Rambo,  at  this  term. 

The  complaint  in  this  case  is  in  pursuance  to  the  form 
prescribed  by  the  Code.  Those  forms  have  the  force  of  law. 
The  form  of  complaint,  in  actions  for  the  recovery  of  chattels, 
is  as  follows  :  "  The  plaintiff  claims  of  the  defendant  the 
following  slaves  (or  other  personal  property,)  viz.,  &c.,  (de- 
scribing it,)  with  the  value  of  the  hire,  or  use  thereof,  during 

the  detention,  to-wit,  from  the day  of ." — Code, 

page  552.  Now  it  is  evident  from  this  form  that,  under  the 
new  system  of  pleading  inaugurated  by  the  Code,  all  aver- 
ments as  to  the  title  are  dispensed  with  ;  and,  indeed,  that 
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every  thing  like  averment  is  dispensed  with.  The  only  re- 
quisite to  a  good  complaint  is,  to  state  that  the  plaintiff 
claims,  and  what  he  claims.  It  cannot  be  required  of  the 
administrator,  who  sues  in  detinue,  that  he  should  set  forth 
the  title  of  his  intestate,  without  imposing  upon  him  a  duty 
from  which  the  Code  exempts  him.  Following  the  form  pre- 
scribed in  the  Code,,  the  appropriate  mode  of  distinguishing 
the  suits  on  the  title  of  his  intestate,  is  to  state  distinctly  that 
he  claims  in  his  capacity  of  administrator.  This  is  done  by 
stating  that  the  "  plaintiff,  as  administrator,"  &c.  To  require 
more  would  be  to  impose  a  duty  in  pleading,  of  which  the 
party  is  relieved  by  the  Code. 

The  complaint  being  one  under  which  the  plaintiff  might  re- 
cover in  his  representative  capacity,  the  court  properly  re- 
fused the  several  charges  asfced  by  the  appellants.  Upon  the 
authority  of  Agee  v.  Williams,  supra,  it  is  clear  that  the  plain- 
tiff could  not  have  recovered  in  this  case,  without  the  amend- 
ment of  the  complaint ;  but  it  does  not  deny  the  right  of  a 
party  to  amend  the  complaint,  in  the  particulars  to  which  the 
complaint  in  that  case  was  defective. 

The  judgment  of  the  court  below  is  affirmed. 


PHILLIPS  vs.  KELLY. 

[TRESPASS  vi  ET  ARMIS  TO  RECOVER  DAMAGES  FOR  ASSAULT  AND  BATTERY.] 

1.  General  objection  to  evidence. — A  general  objection  to  the  admission  of  a  par- 
ty's declarations,  which  are  not  illegal  on  their  face,  may  be  overruled  ;  and 
the  objection  cannot  then  be  raised  on  error,  that  they  were  made  after  the 
commencement  of  the  suit. 

2.  Admissibiltiy  of  party's  declarations  to  prove  physical  suffering. — In  an  action  to 
recover  damages  for  an  assault  and  battery,  the  plaintiff  may  prove  that, 
about  two  years  after  the  commission  of  the  assault,  in  which  he  was  wound- 
ed on  the  breast,  side,  head  and  neck,  "  when  in  the  field  of  his  father,  he 
lay  down  under  a  tree,  and  complained  that  his  head,  neck  and  back  hurt 
him."    [STONE,  J.,  dissenting.] 
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3.  Admissibility  of  evidence  in  mitigation  of  damages. — In  a  civil  action  to  recover 
damages  for  an  assault  and  battery,  the  defendant  cannot  be  allowed  to 
prove,  in  mitigation  of  damages,  that  he  has  been  indicted,  convicted,  and 
fined  for  the  same  assault  and  battery. 

4  Presumption  as  to  pleading  in  favor  of  judgment. — Where  no  pleas  appear  in  the 
record,  but  the  judgment  entry  shows  that  the  jury  tried  the  cause  "  on  the 
issue  joined  between  the  parties,"  the  appellate  court  will  presume,  in  favor 
of  the  judgment,  that  the  plea  was  the  general  issue. 

5.  Accord  and  satisfaction  not  good  under  general  issue. — An   agreement,  entered 
into  after  defendant  had  commenced  a  prosecution  against  plaintiff  for  an 
assault  and  battery,  but  before  the  return  of  the  warrant,  to  the  effect "  that 
the  parties  would  mutually  drop  the  matter,  and  be  friends,  and  never  do 
or  say  anything  more  in  relation  thereto,  and  that  defendant  would  aban- 
don the  prosecution,  and  plaintiff  would  pay  costs";  and  its  performance 
by  defendant, — though  they  might,  if  specially  pleaded,  bar  a  civil  action 
subsequently  instituted  by  plaintiff  to  recover  damages  for  the  same  assault 
and  battery,  cannot  so  operate  when  given  in  evidence  under  the  general 
issue. 

6.  Merger  of  civil  action  in  felony. — An  assault  with  intent  to  kill,  when  commit- 
ted by  one  white  person  upon  another,   hot  being  a  felony,  the  failure  to 
prosecute,  or  the  compromise  of  a  prosecution  commenced,  does  not  prevent 
a  recovery  in  a  civil  action  for  damages. 

7.  What  constitutes  defense  under  general  issue. — The  misconduct  of  the  plaintiff,  in 
provoking  the  assault,  and  entering  willingly  into  the  fight,  which  does  not 
in  law  amount  to  an  assault,  is  do  defense,  under  the  general  issue,  unless 
the  defendant  himself  was  wholly  free  from  fault. 

APPEAL  from  the  Circuit  Court  of  Coosa. 

Tried  before  the  Hon.  ANDREW  B.  MOORE. 
(  , 

THIS  action  was  brought  by  "William  C.  Kelly  against 
Reuben  Phillips,  and  was  commenced  in  October,  1851.  No 
pleas  appear  in  the  record.  All  the  questions  here  presented 
arise  out  of  the  rulings  of  the  court  on  the  trial,  which  are 
thus  stated  in  the  bill  of  exceptions  : 

"On  the  trial  of  this  cause,  plaintiff  offered  evidence  tend- 
ing to  show  that,  on  or  about  the  6th  March,  1851,  he  and 
defendant  were  together  at  a  log-rolling  on  defendant's 
premises,  when  a  quarrel  arose  between  them  relative  to 
some  women  ;  that  they  were  on  different  sides  of  a  log,  and 
defendant  gave  the  damned  lie  to  plaintiff;  that  plaintiff  ad- 
vanced towards  defendant,  around  the  end  of  the  log,  and,  as 
he  did  so,  defendant  said,  'stand  back — don't  push  on  me, 
I'm  on  my  own  premises' ;  that  plaintiff  also  cursed  defendant, 
and  did  not  stand  off  ;  that  defendant  raised  a  handspike  which 
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he  had  in  his  hands,  and  plaintiff  advanced,  slapping  his  fist 
in  the  palm  of  his  hand  ;  that  someone  wrested  the  handspike 
from  defendant,  who  then  punched  plaintiff  in  the  stomach 
with  his  left  hand  ;  that  plaintiff  struck  defendant  with  his 
fist,  over  the  eye,  and  defendant  then  drew  a  knife,  and  cut 
plaintiff  several  cuts  on  the  breast,  side  and  head,  near  the 
neck  ;  that  the  wound  on  the  head  was  cut  to  the  bone,  trom 
two  to  three  inches  long  ;  that  they  were  then  parted,  and 
plaintiff  walked  home,  some  two  miles  distant.  Plaintiff 
then  offered  to  prove  that,  some  two  years  after  this,  when 
in  the  field  of  his  father,  ke  lay  down  under  a  tree,  and  com- 
plained that  his  head,  neck  and  back  hurt  him.  It  was  shown 
that,  about  a  year  afterwards,  there  was  on' his  head,  near 
the  neck,  about  the  place  where  the  wound  had  been  inflicted, 
(?)  and  continued  there  until  a  few  months  before  the  trial. 
Defendant  excepted  to  this  ;  the  court  overruled  the  objec- 
tion ;  the  proof  was  made,  and  the  defendant  excepted. 

"  There  was  evidence  tending  to  show  that  plaintiff  did  no 
work  for  three  weeks  after,  the  fight,  but  did  not  lie  up  on 
account  of  it,  nor  stay  at  home  on  account  of  it ;  did  not  call 
a  physician  or  nurse,  and  walked  and  rode  about  the  neigh- 
borhood for  several  miles  at  a  time  ;  that  once  a  sore  was 
seen  on  his  head,  about  a  year  after  the  fight,  at  about  the 
same  place  where  a  cut  had  been  made  on  his  head.  There 
was  evidence,  also,  tending  to  show  that,  about  three  weeks 
after  the  fight,  plaintiff  and  defendant  met  at  Rockford  ;  that 
defendant  had  sued  out  a  warrant  against  plaintiff  and  others, 
for  an  assault  and  battery  made  by  them  upon  him  ;  that  an 
agreement  was  then  made  between  them,  whilst  under  arrest 
by  the  constable,  before  the  return  of  the  warrant  to  the  magis- 
trate, that  in  consideration  each  would  never  do  or  say 
anything  more  in  relation  to  this  fight,  and  that  defendant 
would  abandon  this  prosecution,  plaintiff  would  pay  all  the 
costs  ;  and  that  plaintiff  did  pay  the  costs,  and  defendant  did 
abandon  his  prosecution.  There  was  no  evidence  that  de- 
fendant had,  in  any  manner,  said  or  done  anything  more  in 
relation  to  said  fight,  until  he  was  sued  in  this  action.  The 
defendant  offered  to  introduce  as  evidence  a  record  of  this 
court,  showing  a  conviction  of  defendant  (together  with  plain- 
tiff) of  an  affray  for  this  same  fight,  and  that  he  was  fined 
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ten  dollars  ;  which,  on  plaintiff's  objection,  the  court  refused 
to-  allow,  and  the  defendant  excepted.  Defendant  then  offered 
to  introduce  the  same  record,  for  the  purpose  of  showing,  in 
mitigation  of  damages,  the  fine  imposed  on  him.  To  this  the 
plaintiff  objected  ;  the  court  sustained  the  objection,  and  the 
defendant  exeepted. 

" This  was  all  the  evidence  in  the  cause;  and  thereupon 
the  defendant  requested  the  court  to  charge  the  jury, — 

"  l.-That  if  they  believed  all  the  evidence  relative  to  the 
fight  ;  and  that  defendant  afterwards  sued  out  a  warrant 
against  plaintiff  and  others,  on  account  of  said  fight,  charging 
them  with  having  committed  an  assault  and  battery  on  him  ; 
and  that  the  parties  mutually  agreed,  before  the  return  of 
the  warrant  to  the  magistrate,  to  drop  the  matter,  and  be 
friends,  and  never  to  say  or  do  anything  more  in  relation 
thereto,  and  that  defendant  would  abandon  the  prosecution, 
and  plaintiff  would  pay  the  costs  ;  and  that  defendant,  in 
pursuance  thereof,  did  abandon  the  prosecution,  and  plaintiff 
paid  the  costs  ;  and  that  defendant  had  not  violated  this 
agreement,— then  plaintiff  could  not  recover. 

"  2.  That  if  they  believed  from  the  evidence  that,  in  the 
fight  which  had  been  proved,  defendant  had  committed  an 
assault  on  plaintiff,  with  intent  to  kill  him, — then  this  was  a 
felony  ;  and  if  there  had  been  no  prosecution  of  said  offense, 
but  plaintiff  had  compromised  the  difficulty  so  far  as  the 
criminal  view  of  the  case  was  concerned,  then  plaintiff  could 
not  recover  in  this  action. 

"3.  That  if  they  believed  from  the  evidence  that  both 
parties  entered  into  the  fight  willingly ;  and  that  plaintiff 
provoked  the  fight,  and  advanced  on  defendant,  and  was 
notified  by  defendant  to  stand  back,  and  did  not  stand  back, 
but  advanced  in  a  hostile  manner, — then,  even  if  defendant 
struck  first,  and  plaintiff  was  injured  in  the  fight,  he  could 
not  recover  in  this  action." 

The  court  refused  these  charges,  and  the  defendant  except- 
ed to  each  refusal ;  and  he  now  assigns  as  error  the  rulings 
on  the  evidence,  to  which  exceptions  were  reserved,  and  the 
refusal  to  give  the  charges  asked. 
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ELMOEE  &  YANCEY,  for  the  appellant. 
MORGAN  &  MARTIN,  contra. 

RIGE,  C.  J. — The  objection  to  the  plaintiff's  declaration, 
which  was  offered  in  evidence  by  him,  was  general,  no 
particular  ground  of  objection  being  stated.  In  this  court, 
the  defendant  calls  our  attention  to  the  fact,  that  the  declar- 
ation was  made  after  the  commencement  of  the  suit ;  and  he 
here  contends,  that  the  mere  fact  that  the  declaration  was 
made  by  the  plaintiff  after  suit  brought,  makes  it  the  duty  of 
this  court  to  hold  that  the  court  below  erred  in  overruling 
his  aforesaid  objections.  Our  opinion  is,  that  the  defendant 
has  precluded  himself  from  claiming,  in  this  court,  any 
benefit  from  that  fact,  by  failing  to  state  it  as  a  ground  of 
objection,  or  to  bring  it  to  the  notice  of  the  court  below  in 
any  manner  whatever.  The  trial  was  had  more  than  three 
years  after  the  alleged  assault  and  battery.  The  declaration, 
as  offered  in  evidence,  was  made  two  years  after  the  assault 
and  battery,  but  contained  nothing,  on  its  face,  which  proved 
that  it  was  made  after  suit  brought.  It  is  true,  the  court 
below  might  have  referred  to  the  writ,  to  ascertain  whether 
the  declaration,  as  offered  in  evidence,  was  made  before  or 
after  suit  brought ;  but  the  court  was  not  bound  to  do  so,  nor 
was  it  bound  to  go  behind  the  pleadings,  or  to  cast  about  to 
ascertain  the  grounds  which  induced  the  defendant  to  make 
his  objections.  The  court  was  authorized,  under  the  objections 
actually  made,  to  confine  its  inquiry  to  the  question,  whether 
the  evidence  as  offered  was  illegal  upon  its  face;  and  to  admit 
it,  if  it  was  not  illegal  upon  its  face.  For  it  is  a  settled  rule, 
that  when  the  evidence  is  not  illegal  on  its  face,  but  it  requires 
some  fact  to  be  brought  to  the  notice  of  the  court  to  show  its 
illegality,  the  party  objecting  must  state  the  grounds  of  his 
objection  ;  and  if  he  fail  to  state  any  ground,  the  court  may 
overrule  his  objection. — Cunningham  v.  Cochran,  18  Ala.  R. 
479  ;  Wallis  v.  Rhea,  10  iA.451  ;  Donnel  v.  Jones,  13  ib.  490. 
If,  therefore,  the  evidence  which  was  objected  to  as  aforesaid 
was  not  illegal  on  its  face,  there  was  no  error  in  overruling 
the  objections  made  to  it. 

It  is  a  general  rule  of  evidence,  that  the  declarations  of  a 
party  shall  not  be  admitted  in  his  favor.  But  it  is  incon- 
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trovertibly   established  by  the  authorities,   thai    there   are 
declarations  which, "m   their  very  nature,  must  be  evidence, 
though  emanating  from  the  party  himself  who  seeks  to  use 
them  in  his  own  favor.— 3  Phil.  Ev.  (edition  of  I860,)  210, 
212-226,  note  166.     And  among  these,  none  can  more  prop- 
erly or  reasonably  be  classed  or  included,  than  declarations 
of  the  existence  of  pain  in  any  particular  part  of  the  body. 
A  physician  might  be  able,  from  the  symptoms,  to  determine 
that  a  man  was  sick  ;  but  there  are  many  cases,  in  which  the 
elistence  of  pain  in  any  particular  part  of  the  body  is  not 
indicated  by  any  such   symptom  as  would  enable  even  a 
physician  to  locate  it,  or  to  testify  to  its  existence.     Take, 
for  instance,  "cases  of  tooth-ache,  head-ache,  neuralgia,  and 
rheumatism,  in  the  early  stage.     In  ^11  such  cases,  the  person 
affected  may  be  undergoing  severe  pain,  and  yet  without  any 
symptom  which  would  enable  the  medical  man  to  detect  and 
testify  to  its  existence.    And  so  there  may  doubtless  be  cases, 
where  pain  in  particular  parts  of  the  body  may  be  occasioned 
by  wounds,  which  have  apparently  been  healed,  and  yet  the 
existence  of  that  pain  may  not  be  indicated  by  any  symptom 
which  would  be  sufficient  to  justify  the  man  of  science  in 
testifying  to  its  existence.     Now  in  cases  where  the  existence 
of  pain  in  any  particular  part  of  the  body  is,  in  its  very 
nature,  incapable  of  proof,  except  by  the  declarations  of  the 
sufferer,  his  declarations  of  its  existence  must,  from  necessity, 
be  admitted  as  evidence  of  its  existence,  if  its  existence  at  the 
time  such  declarations  were  made  be  a  material  question.     Such 
declarations   are  to  be  regarded  as  evidence  only  of  the 
existence  of  pain  at  the  time  they  are  made  :  they  are  not 
evidence  of  the  cause  or  origin  of  the  pain.     Their  credit, 
or  weight,  is  a  question  for  the  jury,  who  ought  always  to  be 
careful  not  to  be  deceived  or  misled  by  them. — See  authorities 
cited  infra. 

In  this  case,  the  existence  of  pain  in  the  head,  neck  and 
back  of  the  plaintiff,  two  years  after  the  assault  and  battery, 
was  one  of  the  material  questions.  If  he  convinced  the  jury 
of  its  existence,  and,  in  addition  thereto,  satisfied  them  that 
the  pain  was  one  of  the  natural  results  of  the  assault  and 
battery  inflicted  on  him  by  the  defendant,  he  was  entitled  to 
more  damages,  than  he  would  have  been  entitled  to  if  the 
41 
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injury  had  been  slight  and  of  short  continuance.  He  had  the 
right  to  prove  the  extent  of  the  injury,  and  to  prove  that,  at 
the  expiration  of  two  years  from  its  infliction,  he  had  not 
recovered  from  its  effect,  but  was  suffering  pain  which  natu- 
rally resulted  from  it.  His  declaration  that  his  head,  neck 
and  back  hurt  him,  was  evidence  of  the  existence  of  pain  in 
those  parts  of  his  body  ;  the  very  parts  upon  which  the 
wounds  were  made  by  the  defendant.  The  existence  of  pain 
in  those  parts  does  not  appear  to  us  to  be  capable  of  proof, 
otherwise  than  by  his  declarations.  And  although  we  deem 
such  evidence  to  be  of  a  dangerous  character,  yet,  upon  reason 
and  authority,  we  think  it  safer  to  admit  it,  and  let  the  jury 
pass  upon  its  weight  and  effect,  than  to  exclude  it  altogether. 
It  would  look  like  a  mockery,  for  the  law  to  say  to  the 
plaintiff,  "  I  will  allow  you  to  prove  that  your  head,  neck, 
and  back  hurt  you  two  years  after  you  had  been  wounded  by 
the  defendant ;  I  know  that,  in  the  very  nature  of  things,  it 
is  impossible  for  you  to  make  such  proof,  except  by  your  own 
declarations ;  and  I  will  not  allow  you  to  introduce  those 
declarations."  The  law  is  not  so  inconsistent  with  itself,  and 
with  reason,  as  to  declare  that  a  plaintiff  may  prove  a  thing, 
and  at  the  same  time  also  to  declare  that  the  only  proof  of 
which  the  thing  is  in  its  nature  capable,  shall  not  be  heard 
or  considered.  The  rule  is,  that  whenever  the  bodily  or 
mental  feelings  of  an  individual,  at  a  particular  time,  are 
material  to  be  proved,  the  usual  expressions  of  such  feelings, 
made  at  the  time  in  question,  are  admissible  as  evidence  of 
the  existence  of  such  feelings.  They  are  classed  with  natu- 
ral evidence,  as  distinguished  from  personal  evidence.  And 
whether  they  were  real  or  feigned,  is  for  the  jury  to  deter- 
mine.—1  Greenlf.  Ev.  §  102  ;  Darby  v.  Rice,  2  Nott  & 
McCord,  596  ;  Gray  v.  Young,  4  McCord,  38  ;  Thompson 
v.  Trevanion,  Skin,  Rep.  402  ;  Aveson  v.  Lord  Kinnaird, 
6  East's  Rep.  188  ;  Roulhac  v.  Whiter,  9  Iredell,  63 ;  Biles 
v.  Holmes,  11  ib.  16  ;  Lush  v.  McDaniel,  13$.  485  ;  Clancy 
v.  Overton,  1  Dev.  &  Batt.  402  ;  Rowland  v.  Walker, 
18  Ala.  R.  749  ;  Eckles  v.  Bates,  26  ib.  655  ;  U.S.  v.  Craig, 
4  Wash,  C.  C.  Rep.  729. 

On  the  trial  of  an  indictment  for  an  assault  and  battery, 
the  defendant  may  prove  even  the  pendency  of  a  civil  action 
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against  him  for  the  same  assault,  in  mitigation  of  the  fine. — 
The  State  v.  Autery,  1  Stew.  Rep.  399.  But  in  a  civil  action 
for  an  assault  and  battery,  the  defendant  has  no  right  to 
prove  that  he  had  been  indicted,  convicted  and  fined  for  the 
same  assault  and  battery.— 3  Phil.  Ev.  (edition  of  1839,)  850. 

The  judgment  entry  shows  that  the  jury  tried  the  case  upon 
"  the  issue  joined ;"  but  we  do  not  find  in  the  record  any 
plea,  or  other  thing  which  enables  to  say  with  any  certainty 
what  that  issue  was.  As  to  that,  we  are  left  to  intendment. 
The  uniform  decisions  of  this  court  require  us  to  make  every 
-reasonable  intendment,  consistent  with  the  record,  in  favor 
of  the  rulings  of  the  court  below  ;  and  we  shall  therefore 
presume  that  the  issue  was  joined  upon  the  plea  of  not  guilty. 

Indulging  that  presumption,  it  is  clear  that  there  is  no  error 
in  refusing  the  first  charge  asked  by  the  defendant ;  for, 
conceding  that  the  agreement  referred  to  in  that  charge, 
and  its  performance  on  the  part  of  the  defendant,  might,  if 
specially  pleaded,  have  operated  as  a  bar  to  this  action,  that 
agreement  and  its  performance  by  the  defendant  cannot  so 
operate,  when  only  given  in  evidence  under  the  general  issue. 
2  Greenl.  Ev.  §§  92,  93. 

The  second  charge  asked  by  the  defendant,  was  properly 
refused,  because  it  erroneously  assumes  that  "  an  assault  by 
one  white  man  upon  another,  with  intent  to  kill"  is  a  felony. 
An  assault  with  intent  to  murder  is  a  felony  ;  but  an  assault 
by  one  white  man  upon  another,  with  intent  to  kill,  is  a  mis- 
demeanor only. — The  State  v.  Burns,  8  Ala.  313;  Ogletree 
v.  The  State,  28  ib.  693. 

The  third  charge  asked  was  properly  refused,  because  it 
erroneously  assumes  that,  if  the  plaintiff  provoked  the  fight, 
and  advanced  on  defendant  in  a  hostile  manner,  after  notice 
to  stand  back,  and  entered  into  the  fight  willingly,  he  could 
not  recover  in  this  action,  however  excessive  or  enormous  the 
beating  he  received,  or  however  grievous  the  wounds  inflicted 
upon  him.  The  law  gives  no  such  sanction  or  immunity  to 
unnecessary  cruelty,  or  to  brutal  revenge.  Before  a  defend- 
ant can,  under  the  general  issue,  claim  exemption  from  legal 
responsibility  for  beating  and  wounding  a  plaintiff,  on  the 
.mere  ground  of  misconduct  on  the  part  of  the  plaintiff,  which 
does  not,  in  law,  amount  to  an  assault,  he  must  show  that  he 
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was  wholly  free  from  fault.— 2  Greenlf.  Ev.  §§  92,  94,  267, 
274;  Brown  v.  Riddle,  20  Ala.  Rep.  412;  Logan  v.  Austin, 
1  Stew.  Rep.  476. 

,  There  is   no  error  in  the   record,  and  th,e  judgment  is 
affirmed. 

STONE,  J.~ I  admit  that  the  North  and  South  Carolina 
decisions  sustain  the  conclusion  of  the  majority  of  the  court, 
on  the  question  of  the  'admissibility  of  the  plaintiff 's  declar- 
ations, made  at  the  time  he  lay  down,  eighteen  months  after 
the  injury.  I  am  not  satisfied  with  those  decisions,  and  would 
prefer  to  declare  a  different  rule.  It  is  certainly  true,  that 
whenever,  the  mental  or  bodily  feelings  of  a  party  are  to  be 
proved,  the  usual  expression  of  those  feelings  must  be  resort- 
ed to  as  the  Vehicle  of  proof.  By  this  I  understand  those 
expressions  of  pleasure,  or  exclamations  of  pain,  which  imme- 
diately, ensue  after  the  act  done,  and  which  it  is  difficult  to 
counterfeit.  I  would  go  one  step  further  :  when  the  condi- 
tion of  the  person  was  such  as  to  afford  visible  evidence  <of 
pain,  I  would  receive  accompanying  declarations,  as  a  part  of 
the  res  gestae,  and  as  in  their  nature,  original  evidence. 
When,  however,  the  declarations  are  offered  alone,  or  accom- 
panying an  act  which  is,  in  itself,  indifferent,  and  of  which 
the  counterfeit  is  not  distinguishable  from  the  real,  I  think 
sound  policy  requires  their  exclusion.  When  declarations 
are  offered  as  the  basis  of  a  medical  opinion,  I  would  let 
them  in,  no  matter  when  made.  The/reason  for  this  is  obvi- 
ous. The  physician,  being  skilled  in  the  symptoms  of  disease, 
is  presumed  to  be  able  to  distinguish  real  symptoms,  which 
are  always  consistent  with  themselves,  from  a  fabricated 
statement,  which  would  rarely  be  consistent.  The  argument 
in  favor  of  the  opinion  of  my  brothers,  based  on' the  fact  that 
a  different  rule  would,  in  many  cases,  deprive  a  party  of  all 
proof,  in  my  opinion  should  weigh  nothing.  The  same  argu- 
ment may  be  urged,  with  the  same  force,  whenever  a  fact 
exists,  of  which  a  litigating  party  has  no  legal  evidence. 

WALKER,  J. — I  fully  concur  with  the  Chief  Justice,  and 
adopt  his  opinion. 
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TRIPPE  vs.  TRIPPE. 

[BILL  IN  EQCITT  FOR  PARTITION  AND  ACCOUNT  BETWEEN  TENANTS  IN  COMMON.] 

1.  Relief  not  granted  under  deed  obtained  through  misrepresentation  and  mistake.-^- A 
deed,  executed  by  a  married  woman,  simultaneously  with  the  execution  by 
her  husband  of  his  last  will  and  testament ;  purporting  to  be  made  in  con- 
sideration of  her  love  and  affection  for  the   two   grantees,  who  were  her 
husband's  children  by  a  former  marriage,  and  of  the   settlement   and  pro- 
vision made  for  her  by  her  husband's  will ;  conveying  to  the  children  each 
an  equal  interest  with  herself  in  her  separate  estate  secured  by  ante-nuptial 
contract,  and  reserving  the  right,  as  a  consideration  therefor,  to  become  an 
equal  heir  with  them  in  her  husband's  estate,  with  which  her  -property  is 

.  declared  thereby  to  be  incorporated, — will  not  be  sustained  in  equity,  at 
the  suit  of  the  grantees,  against  the  heirs  and  administrator  of  the  grantor, 
where  the  provisions  of  the  will,  the  confidence  which  the  wife,  reposed  in 
her  husband,  and  other  circumstances  in  proof,  show  that  it  was  executed 
through  mistake  on  the  part  of  the  wife,  and  misrepresentation  on  the  part 
of  the  husband,  as  to  the  amount  of  his  debts  ;  in  that  the  deed  and  will 
together  appear  to  have  constituted  a  plan,  by  which  it  was  contemplated 
that,  without  a  sale  Of  any  of  the  property,  the  joint  plantation  should 
continue  to  be  kept  up  and  worked  with  the  slaves  of  the  husband  and  wife, 
and  the  wife  and  children  be  maintained  out  of  its  proceeds,  while  the  hus- 
band's estate  was  in  fact  so  much  embarrassed  as  to  leave  nothing  for  dis- 
tribution after  the  payment  of  debts. 

2.  What  defense  may  be  set  up  by  answer  without  cross-bill. — Under  a  bill  for  parti- 
lion  and  account,  filed  by  t\yo  tenants  in  common   against  the  heirs  and 
administrator  of  a  deceased  tenant,  who  executed  the  deed  under  which 
plaintiffs  claim,  the  defense  may  be  set  up  by  answer,  without  filing  across- 
bill,  that  the  deed  was  executed  through  mistake  and  misrepresentation  aa 
to  a  material  fact,  and  therefore  ought  not  to  be  sustained  iu  equity. 

APPEAL  from  the  Chancery  Court  of  Perry. 
Heard  before  the  Hon.  JAMES  B.  CLARK. 

THE  material  facts  shown  by  the  record  are  these  :— 
In  September,  1840,  Dr.  Henry  Trippe  and  IjJary  A. 
Harris,  in  contemplation  of  marriage,  entered  into  an  ante- 
nuptial contract,  by  which  the  property,  both  real  and  per- 
sonal, of  the  said  Mary,  was  secured  to  her  sole  and  separate 
use.  The  marriage  was  soon  afterw'ards  solemnized  ;  and 
the  parties  lived  together  as  man  and  wife,  until  the  death  of 
the  said  Henry.  At  the  time  of  the  marriage,  Dr.  Trippe 
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had  two  children  by  a  former  marriage  living.  The  real 
.estate  belonging  to  Mrs.  Harris,  and  certain  lands  belonging 
to  Dr.  Trippe,  formed  the  plantation  on  which  they  lived 
during  the  coverture,  and  which  was  worked  by  their  slaves 
in  common.  On  the  l-8th  October,  1843,  Dr.  Trippe,  then 
on  his  death-bed,  executed  his  last  will  and  testament,  which 
was  duly  admitted  to  probate  soon  after  his  death,  and  which 
contained  the  following  provisions  :— 

"  1st  I  hereby  constitute  and  appoint  my  brother,  Leland 
Trippe,  and  my  wife,  Mary  A.  Trippe,  my  executors,  to  do 
and  perform  [the]  several  matters  and  things  hereinafter 
mentioned. — 2d.  It  is  my  will  and  desire,  that  all  my  personal 
property,  including  stock,  &c.,  of  every  description,  be  re- 
tained upon  the  farm  where  I  now  reside,  and  farming 
interest  carried  on  as  it  has  heretofore  been.  I  desire  that 
none  of  the  negroes  be  sold,  but  that  the  farm  be  carried  on 
and  managed  by  my  executors. — 3d.  I  will  that  the  proceeds 
of  my  crop  be  first  applied  to  the  payment  of  every  legal  and 
just  debt  which  exists  against  me,  and,  after  they  are  all  paid, 
that  the  money  arising  from  that  source,  under  the  direction 
of  my  executors,  be  applied  to  the  improvement  of  the  place 
upon  which  I  reside,  the  education  of  my  children,  the  com- 
fort and  happiness  of  my  wife,  and  the  purchase  of  negroes 
for  the  farm. — 5th.  I  will  that  the  raising,  education,  and 
training  of  my  son,  William  F.  Trippe,  be  more  particularly 
under  the  direction  and  control  of  my  brother,  Leland  Trippe  ; 
and  let  my  daughter,  Martha  F.  Trippe,  be  exclusively  raised 
and  educated  under  the  control  of  my  wife,  Mary  A.  Trippe. 
6th.  I  will  that  all  my  real  estate  lying  in  Marengo  county, 
to-wit,  seventy-eight  acres  of  land  lying  in  the  north-west 
quarter  of  section  twenty-one,  township  fifteen,  range  five  ; 
and  the  south-west  half  of  the  north-west  quarter  of  same 
section,  township  and  range,  containing  eighty  acres;  and 
every  and  all  of  reaj  estate  of  every  description  or  nature,  or 
any  or  all  interest  that  [I]  may  have  in  any  veal  estate  or 
town  property  in  Dayton,  or  elsewhere  in  said  county — be 
sold  by  my  executors,  at  public  or  private  sale  as  they  may 
deem  most  proper,  and  the  proceeds  applied  to  the  improve- 
ment of  the  tract  of  land  upon  which  I  now  reside. — 7th.  I 
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hereby  will  and  desire,  that  my  executors  pay,  annually,  for 
the  term  of  three  years,  the  sum  of  $150  to  the  payment  of 
expenses  incurred  in  sustaining  my  beloved  nephew,  John 
Henry  Stone,  in  the  acquirement  of  his  education  ;  said  term 
of  three  years  to  be  computed  from  1st  January,  1844. — 8th. 
I  will  that  my  servant  Lucy  be  the  exclusive  property  of  my 
daughter,  Martha  F.  Trippe,  and  be  under  the  control  of  my 
wife,  Mary  A.  Tpippe,  without  charge  to  her,  till  my  daughter 
becomes  of  age  or  marries. — 9th:  I  will  that,  whenever  my 
son,  William  F.,  comes  of  age,  or  my  daughter,  Martha  F., 
comes  of  age  or  marries,  they  apply  to  my  executors,  and 
obtain  one  third,  viz.,  one  third  each,  of  the  real  and  personal 
property  which  may  be  in  the  hands  of  my  executors  ;  the 
other  third  to  be  the  independent  property  of  my  wife.  'Wit- 
ness my  hand  and  seal,"  &c. 

On  the  same  day  this  will  was  executed,  Mrs.  Trippe  exe- 
cuted to  the  said  William  F.  and  Martha  F.,  the"  children  of 
her  said  husband,  a  deed  which  is  in  these  words  : — 

"  The  State  of  Alabama, )  This  indenture,  made  this  18th 
Perry  County.  (  day  of  October,  1843,  between 
Mary  A.  Trippe,  of  the  first  part,  and  Martha  F.  Trippe  and 
William  F.  Trippe,  of  the  second  part,  witnesseth,  that  in  and 
for  the  consideration  of  the  love  and  affection  which  I  bear 
to  the  said  parties  of  the  second  part,  and  in  and  for  the  con- 
sideration of  a  certain  settlement  and  provision  made  for  me 
this  day  by  my  husband,  Henry  Trippe,  I  hereby,  so  far  as 
in  me  lies,  give,  grant,  bequeath  and  settle,  on  said  parties 
of  the  second  part,  all  manner  of  property  which  is  or  was 
mine,  by  separate  right,  at  and  before  my  marriage  with  my 
beloved  husband,  Henry  Trippe.  Said  property,  both  real 
and  personal,  is  hereby  fully  and  freely  incorporated  with 
his  estate  ;  and  all  manner  of  contracts,  settlements,  or  legal 
hinderances'to  the  attainment  of  that  end,  is  hereby  waived  ; 
I  reserving  the  right,  as  a  consideration  therefor,  to  become 
an  equal  heir  in  the  estate  of  my  husband  with  my  husband's 
children,  named  parties  of  the  second  part,  as  is  provided  for 
in  the  will  and  testament  of  my  husband,  of  even  date  with 
this.  Witness  my  hand  and  seal,"  <fcc. 
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Dr.  Trippe  died  on  the  30th  October,  1843,  and  his  will 
was  duly  admitted  to  probate  ;  but  it  appearing  soon  after- 
wards that  his  estate  was  very  much  involved  in  debt,  and 
that  it  would  probably  be  insolvent,  Mrs.  Trippe  dissented 
from  the  will  within  the  time  allowed  by  the  statute.  The 
estate  was  declared  insolvent,  and,  at  the  time  of  the  hearing 
of  this  cause,  was  in  progress  of  settlement  as  an  insolvent 
estate  ;  but  there  is  an  agreement  of  counsel  in  the  record, 
as  to  the  facts  of  the  case,  to  the  effect  that  it  will  probably 
pay  all  its  debts.  In  1845  Mrs,  Trippe  died,  intestate  ;  and 
letters  of  administration  on  her  estate  were  granted  to  J,.  R. 
John,  who  thereupon  took  possession  of  the  property  which 
composed  her  separate  estate.  In  April,  1851,  William  F. 
and  Martha  F.  Trippe  filed  a  bill  against  the  administra- 
tor, heirs-at-law  and  distributees  of  Mrs.  Trippe,  asking  a 
partition  and  account  of  the  property  which  the  complainants 
claimed  under  the  deed  above  set  out.  The  defendants  an- 
swered, alleging,  in  defense,  that  the  deed  was  never  delivered 
by  the  grantor,  that  it  was  procured  by  misrepresentations 
and  undue  influence,  that  it  was  inoperative  on  account  of  the 
grantor's  mental  incapacity  at  the  time  it  was  executed,  and  . 
that  it  was  not  sustained  by  a  sufficient  consideration.  The 
view  here  taken  of  the  case  renders  it  unnecessary  to  state 
the  evidence  bearing  on  these  points,  or  to  notice  the  other 
points  which  the  record  presents.  On  final  hearing,  the 
chancellor  rendered  a  decree  for  the  complainants,  and  his 
decree  is  now  assigned  as  error. 

WM.  M.  BROOKS,  WM.  M.  BYRD,  and  J.  R.  JOHN,  for  the 
appellants,  made  the  following  (with  other)  points  : — 1.  There 
was  no  delivery  of  the  deed,  either  in  law  or  in  fact. — Roose- 
velt v.  Carow,  6  Barbour.  190  ;  Baldwin  v.  Maultsby,  5  Ire- 
dell's  Law  R.  505  ;  Clayton  v.  Liverman,  4  Dev.  &  Bat.  238; 
Hughes  v.  Easton,  4  J.  J.  Mar.  572  ;  Moore  v.  Collins, 
4  Dev.  384  ;  Kirk  v.  Turner,  1  Dev.  Eq.  14  ;  Uniacke  v. 
Giles,  2  Molloy,  257  ;  20  Wendell,  44 ;.  Boney  v.  Hollings- 
worth,  23  Ala.  690  ;  Gamble  v.  Gamble,  11  Ala.  974  ;  Frisby 
v.  McCarty  ,1  Stew.  &  P.  56. 

2.  The  deed,  if  executed,  was  procured  by  fraud  and  undue 
influence,  and  therefore  will  not  be  upheld.  The  relation 
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existing  between  husband  and  wife  implies  confidence,  trust, 
and  influence  ;  and  the  proof  shows  that,  in  this  case,  this 
confidence  and  influence  existed  in  a  greater  degree  than 
ordinaiy.  The  proof  also  shows  that  Mrs.  Trippe  was  igno- 
rant of  the  extent  of  her  husband's  indebtedness,  and  that  he 
misrepresented  it  to  her.  From  the  magnificent  provisions 
of  her  husband's  will,  she  was  induced  to  believe'  that  she 
would  receive  a  valuable  and  adequate  consideration  for  the 
property  mentioned  in  the  deed  ;  and  the  deed  itself  purports 
to  be  made,  partly,  in  consideration -of  this  provision  for  her. 
It  was  the  duty  of  the  husband,  under  these  circumstances,  to 
make  a  full  and  true  disclosure  of  his  real  condition  ;  and 
his  failure  to  do  this,  even  if  fhere  had  been  no  positive  mis- 
representation, amounts  to  a  fraud  on  her.^-Boney  v.  Hol- 
lingsworth,  23  Ala.  690  ;  Huguenin  v.  Baseley,  14  Vesey, 
294  ;  Leading  Cases  in  Equity,  vol.  2,  pp.  461-9  ;  10  Ohio, 
256 ;  1  Green's  (N.  J.)  Ch.  123  ;  9  B.  Monroe,  28  ;  2  Barb. 
Ch.  260. 

3.  But,  even  if  there  was  no  fraud,  and  both  parties  acted 
under  a  mutual  mistake,  equity  will  equally  withhold  its  aid. 
1  Story's  Equity,  §§  161-2,  172,  192-3,  206,  218,  222,  234-6, 
243-6  ;  Boney  v.  Hollingsworth,  23  Ala.  690. 

4.  (In  reply.)  There  was  no  necessity  for  a  cross-bill,  since 
the  defendants  do   not  ask   any   relief  against  the  deed. — 
Story's  Eq.  Pleading,  §§   391,  391  a;  German  v.   Machin, 
6  Paige,  288. 

A.  R.  MANNING  and  I.  W.  GARROTT,  contra.— I.  As  to  the 
question  of  delivery,  see  the  following  cases :  Cro.  Eliz.  7  ; 
McClure  v.  Colclough,  17  Ala.  89 ;  Farrar  v.  Bridges, 
5  Humph.  412  ;  Harris  v.  launders,  2  Strob.  Eq.  370,  note  ; 
Doe  ex  dem.  Garnons  v.  Knight,  5  Barn.  &  Cress.  671,  or 
12  E.  C.  L.  351  ;  Souverbye  v.  Arden,  1  Johns.  Ch.  251  ; 
Byers  v.  McClanahan,  6  Gill  &  J.  250 ;  Clavering  v.  Cla- 
vering,  2  Vernon,  473  ;  McLean  v.  Button,  19  Barbour,  150; 
9  Sm.  &  Mar.  387  ;  15  Wendell,  545  ;  6  Simons,  31. 

2.  There  is  no  proof  in  the  record  that  the  deed  was  pro- 
cured by  importunity  or  undue  influence  on  the  part  of  Dr. 
Trippe  ;  but,  on  the  contrary,  in  the  languge  of  the  chancellor, 
"  instead  of  being  importuned,  she  importuned  her  husband, 
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to  have  their  property  thrown  together  in  the  manner  at- 
tempted by  the  will  and  deed  as  executed." — 1  Story's  Equity, 
§  239  ;  'Willard's  Equity,  171.  That  undue  influence  is  not 
to  be  presumed  from  the  mere  relation  of  the  parties,  see 
Jenkins  v.  Pye,  12  Peters,  253-4  ;  Iinlay  v.  Huntington, 
2  Conn.  146  ;  Merriauj  v.  Harsen,  4  Edw.  Ch.  81. 

3,  Dr.  Trippe  did  not  misrepresent  nor  conceal  from  his 
wife  his  indebtedness.     There' was  uberrima  fides  on  his  part. 
Several   witnesses  testify   to   the  fact,   that  he  said,  in  her 
presence,  that  he  was   largely  indebted ;  and   the  very  fact 
that,  at  such  a  time,  she  insisted  .on   dividing  her  property 
with  his  children,  shows  that  she  knew  they  would  need  to 
be  provided  for.     Doubtless  Dr.   Trippe  thought,   that  his 
practice,  vrhich  was  worth  $3,000  a-year,  'and  two  or  three 
"  good  crops,"  made  with  the  joint  hands  and  property  of 
himself  and  wife,  would  pay  his  debts.     And  this  was  a  rea- 
sonable supposition  ;  for,  notwithstanding  the  expenses   of 
the  administration,  the  heavy  litigation  in  which  the  estate 
has  been  involved,  the  loss  of  one  half  of  the  crops,  which  the 
administrator  of  M^rs.  Trippe  recovered  from  the  estate,  and 
the  great  depression  in  prices  in  1845,  the  debts  have  all 
been  paid. 

4.  But,  even  if  Mrs.  Trippe  was  under  the  impression  that 
her  husband's  debts  were  less  than  they  proved  to  be,  this 
alone  does  not  authorize  the  setting  aside  of  her  deed.  "  The 
misrepresentation  must  be  of  something  material  ;  constitu- 
ting an  inducement,  or  motive  to  the  act." — 1  Story's  Equity, 
§  195.     No  fact  is  more  apparent  from   the  evidence,   than 
that  the  deed  of  Mrs.  Trippe  was  her  own  free,  spontaneous, 
and  generous  act ;  and  that  her  chief  motive  in  making  it. 
was  to  provide,  beyond  accident  or  casualty,  against  that 
very  destitution  to  which,  by  reason  of  the  large  indebtedness 
of  their  father,  the  grantees  were  about  to  be  reduced.  It  was 
her  clear  intention,  that  they  should  share  with  her  in  the  joint 
property  of  herself  and  husband,  as  equally  as  if  the  ante- 
nuptial contract  had  never  been  made.     This  was  the  motive 
which  induced  her  to  dissent  from  the  will,  when  it  was  rep- 
resented to  her  that  all  the  property  would  be  swept  away 
by  his  debts  ;  and  it  is  corroborated  by  her  character,  con- 
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duct  and  declarations,  from  the  time  of  her  marriage  to  her 
death. 

5.  The  deed  cannot  be  set  aside,  or  treated  as  null  and 
void,  except  upon  a  bill  or  cross-bill  filed  for  that  purpose. — 
Carter  v.  Palmer,  8  Clark  &  F.  657-68  ;  Kerr  v.  Lord  Dun- 
gannon,  1  Dr.  &  War.  569,  cited  in  Chitty's  Equity  Digest, 
vol.  3,  p.  2051,  §  9  ;  Eddleston  v.  Collins,  17  English  Law 
add  Equity,  300. 

WALKER,  J. — Chancery  will  not  sustain  a  conveyance 
made  through  a  mistake  as  to  a  matter  which  constitutes  a 
material  inducement  to  the  act,  if  that  mistake  resulted  from 
the  misrepresentation  of  the  other  contracting  party,  though 
innocently  made,  and  it  may  be  fairly  presumed  from,  the  re- 
lation of  the  parties  and  the  subject  of  the  misrepresentation 
that  the  party  making  the  conveyance  trusted  to  the  rep- 
resentation. This  proposition  of  law,  which  must  control 
the  decision  of  this  case,  is  asserted  in  the  opinion  of  Judge 
G-oldthwaite,  in  Boney  v.  Hollingsworth,  23  Ala.  697,  and 
is  defensible  upon  principle  and  authority,  perhaps  even  in  a 
less  guarded  form  than  that  in  which  it  is  stated.  Mistake 
itself  is  an  ancient  and  well-established  head  of  jurisdiction, 
and  courts  of  chancery  have  always  relieved  against  mistakes, 
when  they  were  as  to  facts  constituting  a  material  ingredient 
in  the  contract,  and  not  discoverable  by  the  exercise  of  such 
diligence  and  vigilance  as  the  law  exacts.  Courts  of  chan- 
cery relieve,  also,  against  misrepresentations  as  to  material 
matters,  innocently  made  ;  for  the  misrepresentation  is  not 
the  less  injurious  because  so  made,  and  "  it  operates  as  a  sur- 
prise and  imposition." — Boney  v.  Hollingsworth,  supra  ; 
Smith  v.  Robertson,  23  Ala.  3i2  ;  Kennedy  v.  Kennedy,  2  Ala. 
571 ;  1  Story's  Eq.  §§  140, 141, 193  ;  Willard's  Equity,  150  ; 
Murray  v.  Palmer,  2  Sch.  &  Lef.  474  ;  Evans  v.  Lewellen, 
1  Cox's  Ch.  R.  333  ;  Hitchcock  v.  Giddings,  4  Price,  135, 
top  55  ;  McCarthy  v.  Decaix,  2Russ.  &  Mylne,  614,  (13  Eng. 
Ch.  R.  192). 

To  ascertain  whether  the  conveyance  on  which  the  title  to 
complainants  is  predicated  must  be.  condemned  under  the 
principles  of  law  above  laid  down,  it  is  necessary  to  examine 
the  facts  in  the  case.  The  complainants  are  the  only  children 
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of  the  deceased  husband  of  Mrs.  Trippe,  the  defendant's  in- 
testate, who  was  childless.  Mrs.  Trippe  had  a  separate  estate 
secured  by  an  ante-nuptral  contract.  She  was  fondly  attached 
to  Dr.  Trippe,  her  husband,  and  his  two  children,  the  fruit  of 
a  former  marriage  ;  and  appears  to  have  possessed  for  him 
that  affectionate  devotion  and  trustful  confidence,  which 
would  place  her  completely  under  his  controL  Dr.  Trippe 
had,  at  the  time  of  his  death,  a  considerable  estate,  consist- 
ing principally  of  a  plantation  and  slaves.  During  his  last 
illness,  and  but  a  few  days  before  his  death,  a  will  was  made 
by  him  ;  and  simultaneously,  his  wife,  the  defendant's  intest- 
ate, made  the  conveyance  upon  which  the  complainants  base 
their  title.  By  the  will  of  Dr.  Trippe,  his  real  and  personal 
property,  after  the  deduction  of  two  specific  legacies,  is  be- 
queathed, in  equal  parts,  to  his  wife  and  two  children.  By 
the  conveyance  of  Mrs.  Trippe,  cotemporaneously  made,  the 
two  children  of  Dr.  Trippe  are,  according  to  the  decision  of 
this  court  in  Trippe  v.  John,  15  Ala.  117,  vested  with  an 
equal  interest  with  Mrs.  Trippe  in  the  property  which  com- 
posed her  separate  estate.  This  conveyance  purports  on  its 
face  to  have  been  made  in  consideration  of  love  and  affection, 
and  of  the  provision  and  settlement  made  for  Mrs.  Trippe  by 
the  will  of  her  husband  ;  and  it  says  that  Mrs.  Trippe's  sepa- 
rate estate  is  thereby  incorporated  with  Dr.  Trippe's  estate, 
Mrs.  Trippe  reserving  a  right,  as  a  consideration  therefor, 
"  to  become  an  equal  heir  in  the  estate  of  her  husband,-  with 
her  husband's  children."  The  lands  possessed  by  Dr.  Trippe, 
and  those  belonging  to  Mrs.  Trippe's  separate  estate,  together 
composed  one  undivided,  plantation,  upon  which  he  resided 
with  his  family  ;  and  his  and  his  wife's  slaves  were  worked 
in  common,  at  the  time  of  his  death,  and  afterwards,  until 
the  death  of  Mrs.  Trippe.  The  will  of  Dr.  Trippe  directs 
that  the  plantation  upon  which  he  resided  should  be  carried 
on  as  it  had  theretofore  been  carried  on,  and  that  the  crops 
should  ~be  appropriated  to  the  payment  of  debts, — then  to 
the  improvement  of  the  place,  the  education  of  the  children, 
and  the  comfort  and  happiness  of  his  tfife. 

It  is  manifest  from  what  has  already  been  said  upon  the 
authority  of  the  record,  that  the  conveyance  by  Mrs.  Trippe, 
and  the  will  of  her  husband,  are  parts  of  one  and  the  same 
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transaction,  designed  to  carry  out  a  general  scheme,  or  plan, 
by  which  the  family  relation  should  be  kept  up  between  the 
wife  and  children  of  Dr.  Trippe, — that  they  should  be  main- 
tained in  that  relation  from  the  common  plantation  ;  that  the 
separate  estate  of  Mrs.  Trippe,  and  the  estate  of  Dr.  Trippe, 
should  become  a  common  property,  'incorporated  together, 
and  that  Mrs.  Trippe  and  the  children  of  Dr.  Trippc  should 
have  a  community  and  equality  of  interest  in  the  property. 
This  scheme  involves  the  idea,  and  rests  upon  the  supposition 
as  its  corner  stone,  that  Dr.  Trippe's  property  would  unite  in 
the  common  stock,  and  would  not  be  absorbed  in  the  pay- 
ment of  its  debts.  The  accomplishment  of  the  plan,  founded 
in  the  mutual  affection  and  confidence  of  Dr.  and  Mrs.  Trippe, 
and  in  the  common  desire  to  provide,  by  an  arrangement  just 
and  fair  in  all  its  parts,  far  the  competency,  comfort,  and 
happiness  of  Mrs.  Trippe  and  the  two  children,  was  practi- 
cable and  feasible  only  upon  the  hypothesis  of  the  solvency 
of  the  estate  of  Dr.  Trippe.  It  is  clear  beyond  dpubt,  that 
both  Dr.  Trippe  and  his  wife  entered  into  the  arrangement 
with  the  belief  that  the  estate  was  solvent,  and  that  its  debts 
would  be  paid  by  the  sale  of  the  crops  produced.  It  was  not 
within  the  contemplation  of  either  of  them,  that  the  estate 
would  be  insolvent  on  account  of  the  litigation  in  which  it 
would  be  involved,  or  the  debts  against  it,  or  the  two  com- 
bined. Unless  we  asperse  the  memory  of  Dr.  Trippe,  by 
attributing  to  him  a  deliberate  purpose  to  defraud  his  wife, 
who  loved  him  and  trusted  in  him  with  child-like  confidence, 
we  must  conclude  that  the  entire  arrangement  was  the  reeult 
of  a  mistake  as  to  the  solvency  of  the  estate,  which  is  the 
pillar  upon  which  the  whole  arrangement  rests.  By  the  in- 
solvency of  her  husband's  estate,  or,  at  least,  the  absorption 
of  much  the  greater  portion  of  it  by  the  payment  of  debts, 
all  the  benefit  which  she  was  to  derive  from  the  arrange- 
ment has  been  swept  away;  and  it  is  now  demonstrated, 
that  the  supposition  on  which  the  arrangement  was  entered 
into,  was  a  mere  delusion. 

The  question  arises,  whether  she  shall  be  bound  by  her 
obligations,  which  composed  a  part  of  that  general  arrange- 
ment. One  of  the  inducements  to  the  making  of  the  convey- 
ance by  Mrs.  Trippe,  was  her  desire  to  benefit  the  children 
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of  her  husband  ;  but  that  benefit  was  not  intended  to  be 
wrought  out  merely  by  giving  to  them  two  thirds  of  her 
,  property.  A  gift  could  have  been  made  at  any  time.  The 
children  were  of  tender  years,  and  were  not  in  need  of  specific 
property.  The  purpose  of  benefiting  the  children  through 
the  agency  of  her  property,  could  have  been  better  accom- 
plished by  retaining  the  title  in  her  hands,  and  educating  and 
maintaining  them  with  the  profits,  until  increase  of  years 
might  bring  together  a  want  of  the  property  and  a  capacity 
to  manage  it.  It  was  through  the  arrangement  by  which  a 
union  of  the  two  estates — a  community  of  interest  in  and 
enjoyment  of  it — and  the  preservation  of  the  family  relation, 
were  provided  for,  that  it  was  intended  to  benefit  the,  chil- 
dren. The  desire  to  provide  for  the  children,  by  a  gift  from 
Mrs.  Trippe,  wae  not  the  inducement  to  the  conveyance.  The 
inducement  was  to  provide  for  the  children  by  the  compound 
arrangement  of  which  the  gift  was  only  one  part.  But  the 
benefit  of  the  children  was  not  the  only  object  had  in  view. 
Dr.  Trippe  was  not  so  unjust  as  to  forget  his  wife  ;  nor  was 
she  so  unmindful  of  herself  as  to  totally  neglect  her  own 
interests.  Dr.  Trippe  directs,  that  the  crops  produced  on 
the  plantation  shall  be  applied  to  its  improvement,  the  educa- 
tion of  the  children,  and  the  comfort  and  happiness  of  Mrs. 
Trippe;  and  gives  to  her  an  equal  interest  with  the  com- 
plainants in  all  his  property  not  specifically  bequeathed.  The 
consideration  clause  of  the  conveyance  by  Mrs.  Trippe  shows 
that  it  was  made  in  consideration  of  love  and  affection  for 
the  children,  and  of  the  settlement  and  provision  made  for  her  in 
her  husband's  will. 

Again,  the  conveyance  by  Mrs.  Trippe  says,  that  her  pro- 
perty is  incorporated  with  her  husband's  estate,  she  "reserv- 
ing the  right,  as  a  consideration  therefor,  to  become  an  equal  heir 
in  the  estate  of  her  husband  with  his  children."  So  much  import- 
ance is  attached  to  the  interest  of  Mrs.  Trippe  under  the 
arrangement,  that  it  is  not  only  provided  for  in  the  will,  but 
Mrs.  Trippe  carefully  reserves  the  right  to  share  equally 
with  complainants  the  property  of  her  husband,  and  in  effect 
asserts  that  as  a  consideration  upon  which  her  conveyance  is 
made.  The  promise  by  the  will  of  Dr.  Trippe  to  his  wife,  of 
a  provision  for  her  "  comfort  and  happiness"  out  of  the  crops 
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of  the  plantation,  and  of  an  absolute  title  to  one  third  of  his 
property,  was  not  only  an  inducement  to  her  conveyance, 
but  it  was  one  to  which  prominence  was  given,  and  upon 
which  stress  was  laid  in  the  conveyance  itself. 

Neither  of  the  controlling  purposes  of  Mrs.  Trippe  and  her 
husband  can  be  accomplished,  if  Dr.  Trippe's  estate  was  so 
embarrassed  with  debts,  that  its  sale  was  necessary.  The  ar- 
rangement would  never  have  been  made,  had  the  extent  to 
which  the  estate  was, indebted  been  known.  As  to  that 
matter,  there  was  a  mistake  on  the  part  of  Mrs.  Trippe,  and 
also,  in  our  judgment,  on  the  part  of  Dr.  Trippe  ;  for  we  do 
not  find  in  the  case  any  authority  for  imputing  to  him  a 
fraudulent  design. 

Without  looking  into  any  other  testimony,  we  conclude 
from  the  will  itself,  that  Mrs.  'Trippe  was  misled  by  her 
husband's  representations  as  to  the  amount  of  his  debts. 
That  instrument  directs  that  none  of  the  personal  property 
shall  be  sold  ;  that  the  plantation  shall  be  carried  on  ;  that 
the  proceeds  of  the  testator's  "  crops  "  shall  be  first  appropria- 
ted tp  the  payment  of  the  debts  ;  that  the  money  arising 
from  that  source,  after  the  debts  are  paid,  shall  be  appropria- 
ted to  the  improvement  of  the  place,  the  education  of  the 
children,  "  the  comfort  and  happiness  "  of  Mrs.  Trippe,  and  the 
purchase  of  the  negroes  ;  that  certain  lands,  distinct  from  the 
plantation  on  which  the  testator  resided,  be  sold,  and  the 
proceeds  appropriated  to  the  tract  of  land  of  his  residence ; 
that  four  hundred  and  fifty  dollars  be  paid,  iu  three  install- 
ments of  one  hundred  and  fifty  dollars  each,  to  the  testator's 
nephew  ;  and  that  a  certain  slave  be  given  to  the  testator's 
daughter,  as  her  exclusive  property.  These  provisions  of 
Dr.  Trippe's  will,  made  in  Mrs.  Trippe's  presence,  amount 
to  an  assertion,  solemn  and  impressive,  that  the  estate  was 
not  so  indebted  as  to  render  a  sale  of  it  a  probable  contin- 
gency. Upon  the  hypothesis  of  the  correctness  of  that 
assertion,  the  whole  arrangement  was  based,  and  to  its  incor- 
rectness a  failure  in  the  accomplishment  of  the  purposes  of 
the  parties  followed  as  a  sequence.  It  is  incredible  that 
Mrs.  Trippe,  uninfluenced  by  the  representations  in  the  will 
of  her  husband,  would  have  made  the  conveyance  ghe  did. 
We  are  told  by  some  of  the  witnesses,  that  she  took  a  lively 
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interest  in  the  preparation  of  the  will  ;  and  indeed  the  testi- 
mony conduces  to  show  that  a  former  will  was  destroyed,  and 
this  one  prepared,  at  the  instance  of  Mrs.  Trippe.  Mrs. 
Trippe  forbore  to  make  her  conveyance,  until  the  latter  will 
was  made  ;  thus  showing  that  it  was  induced  by  the  provis- 
ions of  the  will,  which  dissolve  into  nothing  without  a 
verification  of  the  assertions  characterizing  it.  It  needs  no 
argument  to  sustain  the  presumption,  that  Mrs.  Trippe,  who 
is  shown  to  have  loved  and  trusted  her  husband  almost  be- 
yond her  sex.  confided  in,  and  was  influenced  In*,  these 
representations  of  her  husband.  If  Dr.  Trippe,  finding  his 
wife  solicitous  for  the  making  of  such  a  will  as  was  drawn, 
and  inviting  him  to  an  arrangement  based  upon  a  delusion  as 
to  the  amount  of  his  debts,  had  known  and  stated  the  facts,' 
her  conveyance  would  never  have  been  made.  He  does  not 
dispel,  but  confirms  her  delusion  by  the  words  of  his  will.  In 
those  words  she  trusted  with  undoubting  confidence  ;  and 
without  them  she  did  not,  and,  in  our  judgment,  never  would 
have  made  the  conveyance.  . 

Our  conclusion -from  the  protracted  argument  which  we 
have  made,  is,  that  the  conveyance  upon  which  complainants 
rely  as  proof  of  their  title  falls  within  the  principle  which  we 
laid  down  at  the  outset  of  this  opinion,  and  that  therefore  it 
would  be  rescinded  upon  a  suitable  application. 

The  conveyance  of  Mrs.  Trippe  being  one  which  a  court 
of  chancery  would  rescind,  the  complainants,  though  armed 
with  the  legal  title,  have  not  as  against  the  administrator  of 
Mrs.  Trippe's  estate,  an  equitable  right  to  recover  the  two 
thirds  of  the  property  conveyed  to  them.  Where  the  answer 
avers,  and  the  proof  establishes,  the  facts  which  entitle  Mrs. 
Trippe's  representative  to  a  rescission  of  the  contract,  the 
complainants'  right  of  recovery  in  a  court  of  equity  is  nega- 
tived. The  court  of  chancery  cannot'  give  relief  upon  a 
naked  legal  title,  which  a  court  of  chancery  would  set  aside 
as  inequitable.  If  the  defendant  sought  any  relief,  a  cross- 
bill would  be  an  indispensable  pre-requisite  to  its  attainment. 
But  here  no  relief  is  sought,  and  none  is  needed.  Mrs. 
Trippe  had,  under  the  deed,  an  interest  of  one  third  in  the 
property  ;  and  the  possession  of  the  property  was  with  Mrs. 
Trippe  in  her  lifetime,  and  has  been  with  her  representative 
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since  her  death.  The  exigencies  of  the  defendant's  position 
seem,  therefore,  to  require  only  a  defeat  of  a  recovery  by 
complainants.  Where  no  relief  is  sought,  and  no  discovery, 
the  rule  is  that  the  defense  may  be  made  ,by  answer,  except 
in  those  cases  where  a  plea  is  necessary.  A  cross-bill  would 
certainly  have  been  proper,  for  under  that  a  decree  for  the 
cancellation  of  the  conveyance  might  have  been  obtained. 
As  an  authority  for  the  position,  that  ^  cross-bill  was  neces- 
sary, we  are  cited  by  the  appellees'  counsel  to  the  case  of 
Carter  v.  Palmer,  8  Clark  &  Finn.  657,  and  of  Eddleston  v. 
Collins,  17  Eng.  Law  and  Eq.  R.  296.  The  former  of  those 
two  cases  is  accompanied  by  a  brief  note  of  the  observations 
made  by  Lord  Cottenham,  when  the  case  was  previously  be- 
fore the  House  of  Lords,  on  a  motion  to  remand  the  cause. 
The  defense  in  that  case  was,  that  the  complainant,  being  the 
professional  agent  of  the  defendant,  had  purchased  at  an 
under  price  an  incumbrance  upon  the  estate  of  the  latter. 
The  bill  had  been  dismissed  ;  and  Lord  Cottenham,  in  the 
remarks  which  he  submitted,  said  that  the  bill  ought  not  to 
have  been  dismissed,  that  the  defendant  was  bound  to  pay  to 
the  complainant  the  price  of  the  incumbrance,  and  that  the 
defendant  ought  to  file  a  cross-bill.  The  report  is  meagre, 
and  does  not  state  the  reasons  for  the  opinion  expressed. 
Although  it  is  possible,  that  the  propriety  of  a  cross-bill  may 
have  been  concluded  from  the  fact  that  it  was  incumbent 
upon  the  defendant  to  tender  the  price  as  the  condition  upon 
which  he  would  be  relieved,  we  are  not  sure  that  the  authority 
can  be  reconciled  with  the  position  taken  by  us.  In  the 
other  case  cited,  one  of  the  lord-justices  (the  other  saying 
nothing  on  the  point)  expressed  the  opinion,  that  a  respondent 
could  not  by  answer  impeach  the  complainant's  title  ;  but  the 
lord-chancellor,  conceding  that  the  filing  of  a  cross-bill  would 
have  been  "  the  more  strict  course,"  held  that  the  defense 
could  be  made  by  answer.  The  counsel  for  the  appellees  also 
refers  us  to  the  syllabus  of  a  decision  in  Chitty's  Equity 
Digest,  p.  2051,  §  9,  which  says  that,  where  a  defendant  in 
his  answer  sets  up  as  a  defense  to  the  plaintiff's  case  that 
the  original  grant,  in  relation  to  which' the  plain  tiff  has  come 
into  a  court  of  equity,  ought  not  to  have  been  executed,  in 
general  he  will  not  be  allowed  to  impeach  the  grant  in  such 
42 
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a  way,  but  must  file  a  cross-bill.  In  this  case  the  court  was 
of  opinion  the  cross-bill  was  not  necessary.  We  have  no 
access  to  the  case  referred  to  in  the  digest,  and  are  unable 
to  determine  whether  it  has  any  application  to  the  question 
under  consideration.  The  above  are  the  only  authorities 
cited  in  proof  of  the  necessity  of  a  cross-bill.  We  have  not 
found  any  others  tending  to  sustain  the  position.  The  text 
books  seem  to  concur  in  confining  the  necessity  of  a  cross- 
bill to  cases  where  relief  or  discovery  is  sought,  or  where 
the  purpose  of  a  plea  puis  darrien  continuance  is  to  be  accom- 
plished.—3  Daniell's  Ch.  Pleading,  pp.  1742, 1743  ;  Cooper's 
Equity  Pleading,  85-86  ;  Mitford's  Equity  Pleading,  81-82; 
Chitty  on  Pleading.  Aside  from  cases  of  discovery,  and  de- 
fenses in  the  nature  of  a  plea  darrien  continuance,  the  element- 
ary works  recognize  the  necessity  for  relief  as  the  test  of 
the  necessity  of  a  cross-bill.  The  American  authorities 
fully  maintain  the  same  rule.  In  German  v.  Machin,  6  Paige, 
288,  and  Cox  v.  Smith,  4  Johns.  Ch.  271,  it  is  decided,  that 
a  bill  for  partition  may  be  defeated  by  an  answer  setting  up 
an  equitable  title  in  the  defendant.  See,  also,  Bellamee  v. 
Underwood,  3  Scam.  46  ;  McConnell  v.  Hpbson,  2  Oilman, 
640  ;  Barb.  &  Bar.  Dig.  433. 

Although  the  precise  question  arising  in  this  case  has  not 
been  decided  in  this  court,  yet  the  principle  which  is  applica- 
ble and  must  control  its  decision  is  well  settled. — Goodwin 
v.  McGehee,  15  Ala.  232;  Cullum  v.  Erwin,  4  Ala.  452  : 
Tison  v.  Tison,  14  Ga.  167. 

In  the  argument  of  this  case  it  was  insisted,  that  the  con- 
veyance of  Mrs.  Trippe  had  never  been  delivered  ;  that  it  was 
procured  by  the  exercise  of  undue  influence,  and  was  fraudu- 
lent. It  was  also  argued,  that  the  mistake  alone,  in  the 
absence  of  any  misrepresentations,  was  of  itself  sufficient  to 
avoid  the  conveyance.  There  were,  in  addition  to  those 
questions,  several  questions  raised  upon  the  evidence.  We 
forbear  to  consider  any  of  those  questions,  because  the  points 
decided  are  conclusive  of  the  case. 

The  decree  of  the  court  below  must  be  reversed,  and  a 
decree  must  be  here  rendered,  dismissing  the  bill,  and  imposing 
the  costs  of  this  court  and  the  court  below  upon  the  next 
friend  of  appellees. 
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MAYOR    AND  ALDERMEN  OF  WETUMPKA 
vs.  WINTER. 

[ACTION  ON  PENAL  BOND  GIVEN  IN  CONSIDERATION  OF  BONDS  EXECUTED  BY 
MUNICIPAL  CORPORATION.] 

1.  Words  of  statute  how  construed. — The  words  of  a  statute  are  to  be  understood 
in  their  popular  signification,  when  nothing  appears  to  the  contrary. 

2.  Meaning  of  words  in  statute  judicially  known. — The  courts  must  judicially  know 
the  meaning  of  the  phrase,  "  internal  improvements,"  as  used  in  a  statute 
authorizing  a  municipal  corporation  to  make  and  sell  bonds,  and  to  appro- 
priate the  money  arising  from  the  sale  "  for  any  purpose  of  internal  im- 
provement for  the  benefit  of  its  citizens." 

3.  Validity  of  contract  of  municipal  corporation  under  special  statutory  powers. — A 
municipal  corporation  may  be  authorized  by  statute  to  subscribe  for  stock 
in  a  plank-road  company  ;  and  the  contract  of  the  corporation,  made  pur- 
suant to  the  terms  of  the  statute,  is  binding  on  it. 

4.  Averment  that  bonds  were  sold  at  par. — An  averment  that  the  corporation  sub- 
scribed for  stock  in  a  plank-road  company  to  the  amount  of  $15,000,  and 
that  the  defendant,  in  consideration  of  its  bonds  for  that  amount,  assumed 
the  liability  created  by  said  subscription,  is,  in  effect,  an  averment  that  the 
bonds  were  sold  at  par. 

5.  Construction  of  acts  of  1848  and  1850  amending  charier  of  Wetumpka,  and  validity 
of  bonds  in  aid  of  Central  Plank-road  Company. — Under  the   acts   of  1848  and 
1850  (Session  Acts  1848,  p.  223 ;  Ib.  1849-50,  p.  348)  amending  the  charter 
of  the  city  of  Wetumpka,  as  the  same  are  set  out  in  the  complaint  in  this 
case,  the  corporation  was  authorized  to  dispose  of  its  bonds  in  aid  of  the 
Tallassee  branch  of  the  Central  Plank-road  Company  ;  the  "  supervision 
and  direction,"  which  are  enjoined  on  the  mayor  and  aldermen,  relate  only 
to  the  appropriation  of  the  money  arising  from  the  sale  of  the  bonds,  and 
not  to  the  performance  of  the  work  ;  and  if  the  bonds  were  transferred  to 
a  purchaser,  in  consideration  of  his  assuming  the  corporation's  liability  for 
stock  subscribed  to  the  amount  of  the  bonds,  the  contingent  advantage 
which  the  .purchaser  might  obtain,  from  the  fact  that  the  stock  might  be 
called  in  by  installments,  does  not  render  the  contract  usurious  or  illegal. 

APPEAL  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  JOHN  GILL  SHORTER. 

THE  complaint  in  this  case  was  in  these  words  : — 

"  The  mayor  and  aldermen  of  the  "j      The  plaintiffs  claim  of 

city  of  Wetumpka,  plaintiffs,      1  the.  defendant  the  sum  of 

vs.  [thirty  thousand  dollars, 

John  G.  Winter,  defendant.         J  for  the  breach  of  the  con- 
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dition  of  a  bond  made  by  the  defendant  heretofore,  to-wit,  on ' 
the  —  day  of  July,  A.  D.  1851,  payable  to  the  plaintiffs, 
styling  them  '  the  mayor  and  aldermen  of  the  city  of  We- 
tumpka/ and  their  successors  in  office,  in  the  sum  of  thirty 
thousand  dollars  ;  which  bond  having  been  destroyed  by 
accident,  the  said  plaintiffs  are  unable  to  produce  the  same  ; 
and  which  bond  was  and  is  subject  to  a  condition  thereunder 
written,  whereby, — after  reciting  that  whereas  the  defendant 
had  that  day  undertaken  and  agreed  to  advance  for  the 
plaintiffs,  by  the  name  of  the  city  of  Wetumpka,  the  sum  of 
fifteen  thousand  dollars  through  the  Bank  of  St.  Marys,  (it 
being  the  amount  of  stock  subscribed  for  by  said  plaintiffs  in 
the  Tallassee  branch  of  the  Central  Plank-road  Company,)  in 
consideration  of  which  the  plaintiffs  had  that  day  sold  to  the 
said  defendant  the  bonds  of  the  said  plaintiffs,  amounting  to 
fifteen  thousand  dollars,  payable  five  years  after  date  thereof, 
— the  condition  of  said  bond  was  declared  to  be  such,  that  if 
said  defendant  should  pay,  or  cause  to  be  paid,'  the  several 
installments  on  the  aforesaid  stock  or  subscription,  as  the 
said  plank-road  company  (meaning  the  Tallassee  branch  of 
the  Central  Plank-road  Company)  should  require  the  same  to 
be  paid  in,  then  the  said  bond  to  be  void,  else  to  remain  in 
full  force. 

And  the  plaintiffs  say  that,  by  an  act  of  the  general  assem- 
bly of  the  State  of  Alabama,  approved  February  29,  1848,  it 
was  enacted  as  follows:  Section  1.  'That  the  mayor  and 
aldermen  of  the  city  of  Wetumpka  be  authorized  to  issue 
bonds,  under  the  corporate  seal  of  said  city  ;  to  be  signed  by 
the  mayor  and  treasurer  ;  to  be  issued  in  sums  of  not  less 
than  one  hundred  dollars ;  to  bear  such  rate  of  interest,  not 
exceeding  eight  per  cent,  per  annum,  and  to  be  redeemed 
at  such  times,  and  upon  such  terms,  as  shall  be  expressed  in 
each  of  said  bonds.  No  bonds  shall  be  issued,  but  upon  the 
entire  concurrence  of  the  board  of  the  mayor  and  aldermen, 
upon  a  full  attendance  of  all  the  members  of  the  board,  and 
when  there  is  no  vacancy  ;  which  shall  be  made  manifest 
only  by  an  entry  of  the  order  for  issuing  being  made  on  the 
minutes  of  said  board,  and  being  signed  by  each  member 
thereof;  nor  shall  any  contract,  amounting  to  one  hundred 
dollars,  made  under  any  of  the  provisions  of  this  act,  be  valid, 
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which  is  not  made  under  all  the  restrictions  in  this  section 
recited.'  Section  2.  '  Thatt  when  said  corporation  desire  to 
raise  money  for  the  purposes  hereinafter  expressed,  the  treas- 
urer shall  sell  said  bonds  at  par  value,  and  the  money  arising 
from  such  sales  shall  be  held  and  used  alone  for  the  purpose 
of  securing  the  right  of  way,  and  constructing  a  canal  around 
the  lower  end  of  the  shoals  of  the  Coosa  river,  commencing 
at  such  point  above  Wetumpka  as  may  be  considered  most 
advantageous  ;  also,  in  erecting  locks,  and  such  other  works 
for  machinery,  as  may  be  considered  necessary  for  securing, 
controlling,  and  disposing  of  the  water  power,  for  the  pur- 
pose of  propelling  machinery  of  any  and  every  description, 
under  such  rules  and  regulations,  upon  such  terms,  and  to 
such  persons,  as  may  be  considered  most  conducive  to  the 
advancement  of  manufactories,  and  most  for  the  prosperity  of 
Wetumpka.'  And  by  an  act  of  the  said  general  assembly, 
approved  February  1,  1850,  it  was  enacted,  that  the  amount 
of  bonds,  issued  under  the  provisions  of  the  first  section  of 
said  act,  may  be  extended  to  one  hundred  thousand  dollars, 
and  the  money  arising  from  the  sale  of  said  bonds  may  be 
appropriated,  under  the  supervision  and  direction  of  the 
mayor  and  aldermen  of  Wetumpka,  for  any  purpose  of  inter- 
nal improvement  for  the  benefit  of  the  citizens  of  Wetumpka. 
"  And  the  plaintiffs  further  saj,  that  upon  an  entire  con- 
currence of  the  board  of  mayor  and  aldermen,  upon  a  full 
attendance  of  all  the  members  of  said  board,  and  at  a  time 
when  there  was  no  vacancy  in  said  board,  the  order  was 
made  for  issuing  said  bonds,  and  entered  on  the  minutes  of 
said  board,  and  signed  by  each  member  thereof.  No  bond 
was  in  a  less  sum  than  one  hundred  dollars,  and  the  rate  of 
interest  did  not  exceed  eight  per  cent.  The  said  plaintiffs. 

on ,  under  their  corporate  seal,  and  signed  by  the  mayor 

and  treasurer,  made  their  said  bonds,  and  the  treasurer  sold 
and  delivered  said  bonds  to  said  defendant,  amounting  to 
fifteen  thousand  dollars  ;  and  the  said  defendant  agreed 
therefor  to  pay  the  several  installments  on  the  stock,  or  sub- 
scription, of  the  said  plaintiffs  to  the  Tallassee  branch  of  the 
Central  Plank-road  Company,  amounting  to  fifteen  thousand 
dollars,  as  the  said  plank-road  company  should  require  the 
same  to  be  paid  in.  The  Tallassee  branch  of  the  Central 


654  .    ALABAMA. 


Mayor  and  Aldermen  of  Wetumpka  v.  Winter. 

Plank-road  Company  is  a  work  of  internal  improvement,  and 
judged  and  intended  to  be  for  the  benefit  of  the  citizens  of 
Wetumpka :  it  runs  from  near  the  city  of  Wetumpka,  east- 
wardly,  towards  Tallassee. 

"  And  the  plaintiffs  say,  that  the  condition  of  said  bond 
has  been  broken  by  the  defendant,  in  this  :  1.  That  said  de- 
fendant has  not  paid,  or  caused  to  be  paid,  the  several  install- 
ments on  the  said  stock,  or  subscription,  nor  any  part  thereof, 
although  the  said  Tallassee  branch  of  the  Central  Plank-road 
Company  has  long  since  required  all  the  said  stock,  or  sub- 
scription of  fifteen  thousand  dollars,  to  be  paid  ;  of  all  which 
defendant  had  due  notice.  • 

"  2.  And  in  this  :  That,  the  defendant  has  not  paid,  or  caused 
to  be  paid,  the  said  several  installments,  amounting  to  fifteen 
thousand  dollars,  or  any  or  either  of  them,  or  any  part  thereof, 
although  the  said  Tallassee  branch  of  the  Central  Plank-road 
Company  did  require  ten  per  cent,  on  said  stock,  or  subscrip- 
tion, to  be  paid  in  on  the  first  day  of  July,  1851,  and  fifteen 
per  cent,  on  the  first  day  of  August,  1851,  and  other  fifteen 
per  cent,  on  the  first  day  of  September,  1851,  and  other  ten 
per  cent,  on  the  first  day  of  October,  1851,  and  other  fifteen 
per  cent,  on  the  first  day  of  April,  1852,  and  other  fifteen  per 
cent,  on  the  first  day  of  May,  1852,  and  other  ten  per  cent, 
on  the  first  day  of  July,  1852,  and  of  all  the  remainder  of 
said  stock,  or  subscription,  not  previously  paid,  amounting  to 
(to-wit)  ten  per  cent,  on  said  stock,  to  be  paid  in  on  the  first 
day  of  August,  1852  ;  and  afterwards,  to-wit,  on  the  day  last 
aforesaid,  defendant  was  required  to  pay  the  same,  at,  to-wit, 
at  the  Bank  of  St.  Marys  ;  of  all  which  defendant  had  due 
notice. 

"3.  And  in  this  :  That  although  the  defendant  paid  the 
first  six  installments,  amounting  to  eighty  per  cent.,  he  hath 
not  paid,  or  caused  to  be  paid,  an  installment  of  ten  per  cent., 
amounting  to  fifteen  hundred  dollars,  which  said  Tallassee 
branch  of  the  Central  Plank-road  Company  required  to  be 
paid  on  the  15th  day  of  July,  1852  ;  nor  the  installment  of 
the  remainder  of  said  stock  of  other  ten  per  cent.,  amounting 
to  other  fifteen  hundred  dollars,  which  said  branch  of  said 
company  required  to  be  paid  in  on  the  first  day  of  August, 
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1852,  nor  either  or  any  part  thereof;  of  all  which  defendant 
had  due  notice. 

"4.  And  in  this  :  That  said  defendant  has  not  paid,  or 
caused  to  be  paid,  an  installment  of  ten  per  cent,  on  said 
stock  of  fifteen  thousand  dollars,  amounting  to  fifteen  hundred 
dollars,  which  the  said  Tallassee  branch  of  said  plank-road 
company,  on  the  15th  day  of  July,  1852,  required  to  be  paid; 
nor  the  other  installment  of  the.  remainder  of  said  stock, 
not  previously  paid  in,  being  ten  per  dent,  on  the  remainder 
of  said  stock,  amounting  to  other  fifteen  hundred  dollars, 
which  said  branch  of  said  plank-road  company,  on  the  first 
day  pf  August,  1852,  required  to  be  paid  in,  nor  any  or  either, 
or  any  part  thereof,  although  required  so  to  do  by  demand 
afterwards,  on  the  first  day  of  August,  1852,  at  the  Bank  of 
St.  Marys  aforesaid  ;  of  all  which  defendant  had  due  notice. 

"  5.  And  in  this  :  That  said  .defendant  hath  not  paid,  or 
caused  to  be  paid,  the  said  several  installments,  or  any  or 
either  of  them,  or  any  part  thereof,  although  said  Tallassee 
branch  of  said  plank-road  company  did  require  ten  per  cent, 
of  the  said  stock  to  be  paid  on  the  first  day  of  July,  1851, 
and  fifteen  per  cent,  on  said  stock  to  be  paid  on  the  first 
Monday  in  August,  1851,  and  another  fifteen  percent,  on  the 
first,  Monday  in  September,  1851,  and  another  installment  of 
ten  per  cent,  on  the  first  Monday  in  October,  1851,  and 
another  installment  of  ten  per  cent,  on  the  first  Monday  in 
November,  1851,  and  did  require  fifty  per  cent,  on  said  stock 
to  be  paid  by  or  before  the  first  day  of  January,  1852,  and 
the  further  sum  of  ten  per  cent,  by  the  first  day  of  February, 
1852,  and  on  the  7th  day  of  August,  1852,  the  treasurer  of 
said  company  was  directed  to  call  in  the  balance  of  the 
stock,  except  from  those  stockholders  east  of  the  river,  (mean- 
ing the  Tallapoosa  river  ;)  and  the  plaintiffs  were  not  east, 
but  west  of  the  river  ;  and  thereupon  the  treasurer,  after- 
wards, to-wit,  on  the  —  day  of  August,  1852,  did  call  upon, 
request  and  require  the  plaintiffs  to  pay  all  their  stock  not 
before  that  time  paid  ;  of  all  which  said  defendant  then  and 
there  had  notice. 

"  Yet  the  said  defendant,  though  often  requested,  hath 
not,"  &c. 
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The  statutes  above  referred  to  may  be  found  in  the  Session 
Acts  of  1848  and  1849-50,  on  pages  223  and  348. 

The  defendant  demurred  to  the  complaint,  1st,  "  because  it 
shows  no  right  of  recovery  against  him";  2d,  "because  the 
bonds  issued  by  plaintiffs,  the  alleged  consideration  of  de- 
fendant's bond,  were  issued  by  them  without  any  legal 
authority  therefor" ;  3d,  "  because  the  bonds  issued  by  plain- 
tiffs are  not  shown  to  have  been  issued  by  them  in  accordance 
with  any  provision  of-  their  charter"  ;  and,  4th,  "  because 
said  complaint  does  not  show  that  any  demand  was  ever 
made  of  the  Bank  of  St.  Marys  for  the  installments  of  stock 
to  said  plank-road  company." 

The  court  sustained  the  demurrer,  and  its  ruling  in  that 
behalf  is  the  only  matter  now  assigned  as  error. 

P.  BUGBEB,  for  the  appellants. — 1.  The  plaintiffs  are  a 
public,  or  municipal  corporation,  which  has  for  its  object  the 
government,  in  part,  of  a  portion  of  the  State.  Municipal 
corporations  are  very  ancient,  and,  in  some  ^instances,  have 
exercised  sovereign  powers. — Angell  and  Ames,  §  4,  and 
.  cases  cited.  It  would  seem,  therefore,  that  when  such  corpo- 
rations were  afterwards  created  by  patent  or  enactment,  the 
creation  must  have  had  some  reference  to  the  powers  previ- 
ously possessed  by  similar  corporations.  The  power  of  a 
municipal  corporation  extends  to  the  employment  of  all  those 
means  and  appliances,  which  may  be  calculated  to  develop 
the  resources  of  the  State,  and  to  add  to  the  aggregate  wealth 
and  prosperity  of  its  citizens.. — Stein  v.  Mayor  of  Mobile, 
24  Ala.  591  ;  Baldwin's  C.  C.  R.  222  ;  6  Pick.  427  ;  3  Selden, 
214  ;  11  Vermont,  482  ;  Carthew,  482  ;  Bacon's  Abr.,  "  Cor- 
poration," D  ;  Angell  and  Ames,  24,  200. 

2.  Independent  of  the  general  powers  of  corporations,  the 
plaintiffs  rely  on  the  express  provisions  of  the  acts  of  1848 
and  1850.  The  former  act  contemplates  the  creation  of  hy- 
draulic power,  but  the  work  is  to  be  done  by  canal,  "  com- 
mencing at  such  point  above  Wetumpka  as  may  be  considered 
most  advantageous."  Move  does  not  mean  in  or  at,  but 
beyond,  and  consequently  outside  of  Wetumpka  ;  and  so  far 
outside  as  may  be  considered  advantageous  by  the  corporate 
authorities,  whose  sound  discretion  is  not  limited.  Under 
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the  act  of  1850,  "  the  money  arising  from  the  sale  of  said 
bonds  may  be  appropriated,  under  the  supervision  and  direc- 
tion of  the  mayor  and  aldermen,  for  any  purpose 'of  internal 
improvement,  for  the  benefit  of  the  citizens  of  Wetumpka." 
The  mayor  and  aldermen,  as  a  corporation  aggregate,  are 
incapable  of  action,  except  in  their  aggregate  capacity.  Their 
actions  are  expressed  by  vote,  and  may  operate  in  one  place 
as  well  as  another.  If  they  have  money  in  New  York,  its 
appropriation  is  directed  by  vote.  All  information  is  derived 
from  oral  communications  by  members,  or  written  communi- 
cations by  others.  Matters  outside  of  the  corporation  are 
directed  and  executed  as  easily  as  matters  within  ;  the  execu- 
tion being  always  by  agent.  The  "  supervision"  contemplated 
by  the  act  appliea  only  to  the  appropriation  ;  and  the  appro- 
priation is  only  limited  by  the  qualification  annexed  as  to  its 
purposes — "  any  purpose  of  internal  improvement."  Before 
the  passage  of  the  act,  the  corporation  had  all  the  general 
and  necessary  powers  incident  to  such  corporations  ;  such  as 
the  power  to  expend  money  in  the  improvement  of  its  streets, 
to  open  roads,  &c.  The  act  was  designed  to  confer  additional 
powers  ;  and  the  phrase,  "  internal  improvements,"  is  obvi- 
ously used  in  its  .ordinary  signification. 

3.  That  the  act  was  done  without  authority,  is  not  always 
a  defense. — Bates  &  Hines  v.  Bank,  2  Ala.  451  ;  Branch 
Bank  v.  Crocheron,  5  Ala.  250.  "  If  such  corporation  set 
up  a  store  for  the  sale  of  merchandize,  and  sell  such  merchan- 
dize, it  does  not  lie  in  the  mouth  of  a  purchaser,  in  an  action 
for  the  price  of  goods  sold  him,  to  object  that  they  were  pro- 
hibited by  law  to  carry  on  such  trade." — Chester  Glass  &  Co. 
v.  Dewey,  16  Mass.  94.  Much  less,  it  would  seem,  could  he 
object,  where  there  was  no  prohibition,  but  a  mere  want  of 
authority  ;  and  especially  where  he  retains  the  goods,  or  other 
supposed  security  given.  There  is  a  difference  between  acts 
prohibited  and  acts  done  without  authority  :  the  latter  may 
be  approved,  ratified,  or  adopted,  but  the  former  cannot ;  the 
latter  may  not  be  opposed  to  public  policy,  while  the  former 
always  are.  In  the  case  of  Smith  v.  Ala.  Life  Ins.  &  Trust 
Co.,  4  Ala.  558,  the  guards  thrown  around  the  company  were 
not  for  their  benefit,  but  for  the  publi'c  security,  and  for  the 
protection  of  the  insured  ;  and  hence  the  dealing  described 
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might  have  endangered  the  funds  of  the  company,  and  thus 
been  opposed  to  public  policy  ;  but  that  Smith  should  have 
been  permitted,  on  any  other  grounds,  to  retain  the  securities, 
and  yet  avoid  his  contract,  does  not  seem  just  or  equitable. 
8  Ala.  828  ;  1  Rich.  281,  118. 

4.  An  injury  to  one,  or  a  benefit  to  the  other,  is  a  sufficient 
consideration. — Chitty  on  Contracts,  26-33,  note  2  ;  7  Ad. 
&  El.  25  ;  2  P.  &  D.  477  ;  3  ib.  452.  If  a  contract  is  delibe- 
rately made,  with  full  knowledge  of  all  the  circumstances, 
the  least  consideration  will  support  it. — Train  v.  Gold,  5  Pick. 
384.  Bonds,  notes,  &c.,  when  foundation  of  action,  import 
consideration.— Clay's  Digest,  340,  §  152  ;  1  Stew.  &  P.  28  ; 
4  Porter,  515  ;  7  ib.  62,  420.  One  partner  agrees  to  pay  one 
half  of  money  previously  lost  in  an  illegal  transaction  ;  held 
to  pay  on  his  express  promise,  although  there  was  no  legal 
consideration. — 4  Burr.  2069  ;•  3  Term  R.  418. 

WATTS,  JUDGE  &  JACKSON,  contra. — 1.  A  corporation  can 
only  exercise  such  powers  as  are  specifically  granted,  or  such 
as  are  necessary  to  carry  into  effect  those  granted. — Angell 
&  Ames,  232-45,  and  authorities  there  cited  ;  The  State  v. 
Russell  &  Stebbins,  1  Stew.  299.  In  the  State  v.  Mayor  <fec. 
of  Mobile,  5  Porter,  279,  it  was  held,  that  a  municipal  corpo- 
ration would  not  be  authorized  to  exercise  the  right  of  appro- 
priating streets,  or  to  narrow  or  widen  them,-  unless  expressly 
vested  with  such  power  by  its  charter,  or  in  carrying  out  an 
incident  to  such  express  delegation.  In  Smith  v.  Ala.  Life 
Ins.  &  Trust  Co.,  4  Ala.  558,  the  bonds  issued  by  the  company 
were  held  to  be  void,  because  not  issued  by  some  authority 
given  in  the  charter  ;  and  the  bonds  and  mortgage  of  an  in- 
dividual, taken  in  exchange  for  the  bonds  of  the  corporation, 
were  held  to  be  likewise  void, — forming  no  ground  of  recovery. 

It  is  clear,  therefore,  that  the  bonds  of  the  city  of  Wetumpka, 
which  were  loaned  to  Winter,  were  void,  and  formed  no  con- 
sideration for  the  bond  sued  on,  unless  the  issue  of  such  bonds 
is  authorized  by  the  charter  of  the  city,  or  by  some  special 
act  of  the  legislature.  It  will  not  be  pretended  that  the 
ordinary  powers  of  the  city  corporation  gave  any  such  right ; 
but  the  right  is  supposed  to  be  conferred  by  the  acts  of  1848 
and  1850.  The  act  of  1848  authorized  the  issue  of  fifty 
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thousand  dollars  in  bonds, — to  be  sold  at  par  value,  and  the 
proceeds  to  be  held  and  used  alone  for  the  purpose  of  securing 
the  right  of  way,  and  constructing  a  canal  around  the  lower 
end  of  the  shoals  of  the  Coosa  river  ;  and  in  erecting  locks,- 
and  such  other  works  for  machinery,  as  may  be  necessary  for 
securing,  controlling,  and  disposing  of  the  water  power,  &c. 
It  needs  no  argument  to  show  that  this  act  does  not  give  the 
power  to  issue  the  bonds  which  were  sold  to  Winter.  The 
act  of  1850  is  an  amendment  of  the  act  of  1848  ;  authorizes 
the  amount  of  bonds  to  be  increased  to  one  hundred  thousand  ; 
and  provides,  that  the  money  arising  from  the  sale  of  said 
bonds  may  be  appropriated,  under  the  direction  and  super- 
vision of  the  mayor  and  aldermen  of  Wetumpka,  for  any 
purpose  of  internal  improvement,  for  the  benefit  of  the  citizens 
of  Wetumpka.  This  act  authorized  the  bonds  to  be  sold  for 
money,  and  nothing  else.  The  money  must  be  appropriated  : 
they  had  no  right  to  loan  the  bonds  for  any  object  to  which 
they  had  no  right  to  appropriate  the  money.  It  must  be  ap- 
propriated under  the  supervision  and  direction  of  the  officers 
named  ;  and  they  had,  therefore,  no  right  to  appropriate  it 
for  any  object,  over  which  they  had  no  power  to  take  super- 
vision and  direction.  The  supervision  and  direction — the 
control — of  the  mayor  and  aldermen  of  Wetumpka,  does  not 
extend  beyond  the  corporate  limits  of  the  city  ;  while  the 
plank-road  was  beyond  the  limits  of  the  city.  Taking  the 
whole  act  together,  it  is  obvious  that  the  "  internal  improve- 
ment" spoken  of,  must  mean  improvement  within  the  corporate 
limits  of  Wetumpka.  Any  other  construction  would  give 
the  mayor  and  aldermen  a  discretionary  power  to  appropriate 
the  money  to  digging  a  canal  around  the  Muscle  shoals,  or 
building  a  railroad  across  the  Sand  mountain.  There  is  no 
averment  in  the  declaration  that  the  bonds  were  sold  at  par, 
as  required  by  the  act  of  1848.  The  bonds  themselves,  not 
the  money  arising  from  their  sale,  were  loaned  to  Winter. — 
See  the  cases  cited  supra  ;  also,  East  Anglian  Railways  Co. 
v.  Eastern  Counties  Railway  Co.,  7  English  Law  and  Equity, 
508. 

2.  The  declaration  does  not  aver  a  demand  of  the  St.  Ma- 
rys Bank  for  the  payment  of  the  different  installments.  By 
the  terms  of  the  contract,  as  alleged,  that  bank  was  to  pay 
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the  money  ;  and  the  demand,  therefore,  must  be  made  of  the 
bank,  and  must  be  so  averred.  The  allegations  on  this  point 
are  not  sufficient. 

STONE,  J. — If  "  the  money  arising  from  the  sale  of  said 
bonds  [was]  appropriated,  under  the  supervision  and  direc- 
tion of  the  mayor  and  aldermen  of  Wetumpka,  to  purposes 
of  internal  improvement,  for  the  benefit  of  the  citizens  of 
Wetumpka,"  there  cannot  be  any  question  of  the  validity 
of  the  bond  sued  on,  so  far  as  the  facts  are  disclosed  by  this 
record.  The  entire  inquiry  depends  on  the  construction  of 
the  expression,  "  internal  improvements"  as  found  in  the  act 
amending  the  act  incorporating  the  city  of  Wetumpka,  ap- 
proved February  1,  1850. — Pamphlet  Acts,  348. 

The  phrase,  "  internal  improvements,"  has,  in  our  political 
dialect,  a  variable  signification,  dependent  on  the  agency  by 
which  the  work  is  performed.  Internal  improvements  by  the 
Federal  government  comprehend  all  works  of  that  description 
within  the  territorial  limits  of  the  United  States.  Internal 
improvements  by  State  authority  are,  of  necessity,  those  im- 
provements which  are  within  the  boundaries  of  the  State. 

It  is  contended  that,  inasmuch  as  the  powers  of  municipal 
corporations  are  conferred  for  their  well-being,  and  gener- 
ally are  confined  to  police  and  sanitary  regulations  within 
the  chartered  limits  of  such  corporations,  the  proper  con- 
struction of  these  words  is,  internal,  or  within  the  city  of 
Wetumpka.  We  cannot  assent  to  the  correctness  of  this 
argument.  The  words  of  a  statute,  if  nothing  appear  to  the 
contrary,  should  be  so  construed  and  understood,  as  to  give 
them  their  popular  signification. — Favers  v.  Glass,  22  Ala. 
621.  No  case  can  be  found,  it  is  apprehended,  where  the 
improvements  of  the  streets,  alleys,  markets,  &c.,  of  a  city  or 
town,  have  been  classed  as  internal  improvements.  On  the 
other  hand,  when  internal  improvements  by  or  under  State 
authority  are  spoken  of,  it  is  universally  understood,  that 
works  within  the  State,  by  which  the  public  are  supposed  to 
be  benefited,  are  intended  ;  such  as  the  improvement  of  the 
highways  and  channels  of  travel  and  commerce. 

Again,  the  history  of  our  State  for  the  last  ten  years  has 
made  every  one  familiar  with  the  many  railroad  and  plank- 
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road  enterprises,  projected,  and  in  some  instances  completed, 
under  the  supervision  of  joint-stock  companies.  This  court 
must  judicially  know  the  meaning  of  this  expression. — Salo- 
mon v.The  State,  28  Ala.  83  ;  Stephen  v.  State,  11  Geo.  225  ; 
Floyd  v.  Ricks,  14  Ark.  286. 

We  have  no  hesitation  in  declaring,  that  the  act  in  question 
was  intended,  both  by  the  legislature  and  the  city  authorities 
of  Wetumpka,  to  authorize,  and  did  authorize  the  latter,  to 
pledge  its  credit,  and  thereby  raise  means  to  aid  in  the  con- 
struction of  some  work  of  the  description  above  indicated, 
as  a  means  of  improving  the  commerce  of  that  city,  and 
thereby  benefiting  its  citizens. 

We  have  recently  had  occasion  to  consider  the  powers  of 
municipal  corporations. — See  Ex parte  Burnett,  at  this  term. 
In  that  case  we  held,  that  the  legislature  might  confer  on  a 
municipal  corporation  larger  powers  than  would  be  implied 
from  the  general  purposes  of  their  creation.  We  hold  that, 
when  the  legislature,  in  express  terms,  .authorizes  cities  or 
towns  to  subscribe  for  stock  in  an  enterprise,  such  as  that 
mentioned  in  the  pleadings  in  this  cause,  the  con  tract  of  such 
city  or  town,  made  pursuant  to  the  act,  is  binding  upon  it. 

The  supervision  and  direction,  which  the  act  of  February  1. 
1850,  enjoins  on  the  mayor  and  aldermen  of  Wetumpka, 
relates  expressly  to  the  appropriation  of  the  money  arising 
from  the  sale  of  the  bonds,  and  has  no  reference  to  the  per- 
formance of  the  work. 

Without  determining  in  this  case  whether  it  was  necessary 
to  the  sufficiency  of  the  declaration  that  it  should  aver  the 
bonds  were  sold  at  par,  we  think  that  fact  is  sufficiently 
averred.  The  declaration,  in  effect,  states  that  the  mayor 
and  aldermen  of  Wetumpka  had  subscribed  for  stock  in  the 
Tallassee  branch  of  the  plank-road,  to  the  amount  of  fifteen 
thousand  dollars  ;  and  that,  in  consideration  of  the  bonds  of 
the  city  for  fifteen  thousand  dollars,  the  defendant  assumed 
the  liability  created  by  said  subscription.  The  bonds  were 
then  sold  at  par.  It  may  be  objected  that,  inasmuch  as  the 
subscription  to  the  plank-road  would  be  payable  only  when, 
and  as  fast  as,  the  board  of  directors  might  make  calls  on  the 
stockholders,  the  defendant  in  this  way  obtained  the  bonds 
at  less  than  their  par  value.  The  answer  to  this  objection  is 
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found  in  the  fact,  that  the  calls  might  be  made  at  once,  so 
far  as  we  are  informed  ;  and  this  advantage  in  interest  was 
rather  the  accident,  than  a  substantive  feature  of  the  contract. 
We  are  satisfied  that  such  contingent  advantage  did  not  ren- 
der the  contract  usurious  or  illegal. 

It  results  from  what  we  have  said,  that  the  circuit  court 
erred  in  its  judgment  on  the  demurrer.  Its  judgment  is 
therefore  reversed,  and  the  cause  remanded. 


McBRYDE'S  HEIRS  vs.  WILKINSON. 

.[BILL  IN  EQUITY  TO  ENJOIN  ACTION  AT  LAW    FOB   RECOVERY  OF  LAND,  AND  TO 
REFORM  CERTIFICATE  TO  ACKNOWLEDGMENT  OF  DEED  OF  FEME  COVERT.] 

1.  Certificate  of  acknowledgment  necessary  to  deed  of  feme  covert. — Under  the  act  of 
1803  (Clay's  Digest,  155,  §  27),  the  officer's  certificate  to  the  facts  of  the 
wife's  examination  and  acknowledgment,  which  was  intended  to  afford  addi- 
tional protection  to  her  rights,  by  guarding  against  the  uncertain  recollec- 
tion of  witnesses,  is  essential  to  the  passing  of  the  title,  and  cannot  be  dis- 
pensed with  by  the  courts. 

2.  Defective  execittion  of  statutory  power  not  aided  in  equity  on  ground  of  mistake. — 
Where  the  deed  of  husband  and  wife,  and  a  relinquishment  of  dower  by  the 
wife,  are  written  on  the  same  sheet  of  paper ;  and  the  officer's  certificate  of 
the  wife's  examination  and  acknowledgment  is  written  under  the  relinquish- 
ment, and  thereby  made  to  apply  to  it,  a  court   of  equity  cannot,  on  the 
ground  of  mistake,  apply  the  certificate  to  the  deed  :  such  a  bill  is,  in  sub- 
stance and  effect,  a  bill  for  aiding  or  supplying  the  defective  execution  of  a 
statutory  power. 

3.  Admwibility  of  parol  evidence  to  identify  subject-matter  of  reference  in  certificate  of 
acknowledgment  of  deed. — Whether  parol  evidence  is  admissible  to  apply  and 
identify  the  reference  of  the  words  "  foregoing  instrument,"  as  used  in  a 
justice's  certificate  of  the  wife's  examination  and  acknowledgment,  written 
on  a  sheet  of  paper  containing  both  a  relinquishment  of  dower  by  the  wife 
and  a  deed  signed  by  husband  and  wife,  quceret    If  admissible,   it  may  be 
received  at  law. 

APPEAL  from  the  Chancery  Court  of  Montgomery. 
Heard  before  the  Hon.  WADE  KEYES. 
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THIS  bill  was  filed  by  Beverly  N.  Wilkinson,  against  the 
heirs-at-law  of  Mrs.  Jane  A.  E.  McBryde,  deceased,  seeking 
to  enjoin  an  action  at  law  for  the  recovery  of  a  tract  of  land, 
and  to  reform  the  certificate  of  acknowledgment  of  one  of  the 
deeds  through  which  the  complainant  deduces  his  title  to  the 
land.  The  complainant  purchased  from  one  Homer  Black- 
man,  and  took  from  him  a  quit-claim  deed.  Blackman  pur- 
chased from  Mrs.  McBryde  and  her  husband,  and  received 
from  them  a  joint  deed,  at  the  foot  of  which  was  appended 
the  certificate  of  a  justice  of  the  peace,  in  the  usual  form,  that 
both  parties  appeared  before  him,  and  acknowledged  the  execu- 
tion of  the  deed.  Underneath  this  certificate,  and  on  the  same 
sheet  of  paper,  a  relinquishment  of  dower  was  signed  by  Mrs. 
McBryde  ;  and  at  the  bottom  of  this  relinquishment,  another 
certificate  was  appended  by  the  justice,  to  $ie  effect  that  he 
had  examined  Mrs.  McBryde  separate  and  apart  from  her 
husband,  and  that  she  acknowledged,  on  such  private  exam- 
ination, "  that  she  signed,  sealed,  and  delivered  the  foregoing 
instrument,  as  her  voluntary  act  and  deed,  without  any 
threats,  fear,  or  compulsion  of  her  said  husband."  These 
deeds  and  certificates  are  more  particularly  described  in  the 
report  of  the  action  at  law  between  these  same  parties,  in 
21  Ala.  296  ;  where  it  was  held,  that  the  words  "  the  forego- 
ing instrument,"  used  in  the  second  certificate  of  the  justice, 
referred  to  the  relinquishment  of  dower,  and  not  to  the  deed. 
The  bill  alleges,  that  the  examination  and  acknowledgment, 
to  which  the  justice  certifies  in  his  second  certificate,  were 
intended,  both  by  the  parties  and  the  justice,  to  apply  and 
refer  to  the  deed,  and  not  to  the  relinquishment  of  dower  ; 
and  that  the  certificate  was  so  appended  as  to  refer  to  the 
relinquishment,  through  mistake  and  ignorance  on  the  part 
of  the  justice.  The  prayer  of  the  bill  is,  that  the  certificate 
may  be  reformed,  and  the  mistake  be  corrected,  so  that  the 
words  "  the  foregoing  instrument"  may  be  made  to  apply  to 
the  deed  ;  that  the  legal  title  to  the  land  may  be  divested 
out  of  the  defendants,  and  vested  in  complainant ;  that  the 
action  at  law  may  be  perpetually  enjoined  ;  and  the  prayer 
for  general  relief  is  added. 

On  final  hearing,  the  chancellor  rendered  a  decree  for  the 
complainant ;  and  his  decree  is  now  assigned  as  error. 


664  ALABAMA. 


McBryde's  Heirs  v.  Wilkinson. 


ELMORE  &  YANCEY,  for  the  appellants. — 1.  Courts  of 
equity  only  grant  relief,  in  cases  of  defective  execution  of 
powers,  to  those  who  are  entitled  to  it  in  a  moral  sense,  and 
who  are  viewed  with  peculiar  favor,  and  when  there  are  no 
opposing  equities  :  such  are  those  standing  on  a  valuable 
consideration,  as  creditors,  or  bona-fide  purchasers  for  value  ; 
or  on  a  meritorious  consideration,  as  a  wife  or  child. — Story's 
Equity,  §§  95,  169,  176,  787.  Equity  will  not  relieve  one 
claiming  under  a  voluntary  defective  conveyance,  against 
another  claiming  under  a  voluntary  conveyance  :  there  must  be 
some  actual  consideration,  equitable  or  otherwise. — 76.  §§  176, 
433.  Those  defects  which  are  of  the  essence,  or  substance 
of  the  power,  cannot  be  remedied. — Ib.  §  97.  Equity  will 
not  supply  a  surrender,  nor  aid  the  defective  execution  of  a 
power,  to  the  disinheritance  of  the  heir  ;  nor  in  the  case  of  a 
defective  recovery,  as  against  the  remainder-man. — Ib.  §§  177, 
178.  These  are  cases  in  which  the  power  is  not  created  by 
statute  ;  and  in  all  of  them,  the  equity  of  the  party  seeking 
relief  must  be  superior  to  that  of  the  party  resisting  it.  In 
the  case  at  bar,  Blackmail  held  under  a  voluntary  conveyance 
from  Mrs.  McBryde,'  which  was  defectively  executed  :  she 
was  under  no  obligation,  legal  or  equitable,  to  convey  ;  she 
received  no  consideration  for  the  deed  ;  no  debt  of  hers  was 
paid  by  Blackman,  and  no  liability  incurred  at  her  request. 
Wilkinson  bought  with  notice  of  the  defect  of  title,  took  a 
quit-claim  deed  from  Blackman,  and  stands  in  no  better  con- 
dition than  his  vendor.  There  is  nothing  in  the  transaction 
to  bind  the  conscience  of  the  heirs-at-law  of  Mrs.  McBryde. 

2.  The  rule  is  much  stronger,  where  the  power  is  created 
by  statute.  All  the  formalities  required  must  then  be  com- 
plied with  ;  otherwise,  to  grant  relief  would,  in  effect,  defeat 
the  very  policy  of  the  enactment.  Such  powers  are  in  their 
nature  legal ;  and  where  a  defect  in  their  execution  occurs, 
no  matter  how  meritorious  the  consideration  may  be,  no  relief 
can  be  given.  Equity  follows  the  law  in  such  cases,  and 
cannot  make  good,  or  reform,  that  which,  in  the  eye  of  the 
law,  never  had  an  existence.  A  defective  execution  of  such 
a  power  is  the  same  as  a  non-execution. — 1  Story's  Equity, 
§§  96,  177  ;  Moreau  v.  Detchemendy,  18  Missouri,  522  ; 
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Chauvin   v.   Wagner,   18  Missouri,   551  ;  Bright  v.  Boyd, 
1  Story,  478-87  ;  Speldt  v.  Lechmere,  13  Vesey,  588. 

THOS.  WILLIAMS,  and  WATTS,  JUDGE  &  JACKSON,  contra. — 
It  is  clear  on  the  facts  of  the  case,  that  all  the  requisitions  of 
the  statute,  as  to  the  execution  of  conveyances  by  a  married 
woman,  were  fully  complied  with :  the  deed  was  executed  by 
Mrs.  McBryde  ;  she  was  examined  by  the  justice,  separate 
and  apart  from  her  husband  ;  she  acknowledged,  on  such 
private  examination,  that  she  signed,  sealed,  and  delivered 
the  conveyance,  as  her  voluntary  act  and  deed  ;  and  the  jus- 
tice appended  his  certificate  to  the  deed.  Suppose  the  justice, 
after  taking  the  acknowledgment,  had  refused  or  neglected  to 
append  his  certificate  ;  could  a  party  be  injured  by  his  neg- 
lect ?  would  not  equity  enjoin  an  action  at  law  to  recover  the 
land  ?  The  case  of  a  clerk  neglecting  to  record  an  instrument 
left  with  him  for  registration,  which  the  statute  declares  void 
without  registration,  is  similar. — McGregor  &  Darling  v. 
Hall,  3  Stew.  &  P.  397  ;  Dubose  v.  Young  &  McDowell, 
10  Ala.  365.  But  the  magistrate  here  did  all  that  the  stat- 
ute required  him  to  do,  and  only  made  a  mistake  in  putting 
his  certificate  of  the  acknowledgment  in  the  wrong  place ; 
and  the  object  of  the  bill  is,  to  have  the  certificate  applied  to 
the  deed,  as  the  parties  intended  it  should.  This  cannot  be 
called  a  defective  execution  of  a  statutory  power.  For  analo- 
gous cases,  in  which  the  court  has  interfered  to  correct 
mistakes,  see  Smith  v.  Chapman,  4  Conn.  344 ;  Watson  v. 
Wells,  5  Conn.  468  ;  Wade  v.  Pagett,  1  Bro.  C.  C.  368  ; 
Wilkie  v.  Holmes,  1  Sch.  &  Lef.  60,  note  ;  Wiser  v.Blachly, 
1  Johns.  Ch.  607  ;  De  Reimer  v.  De  Cantillon,  4  Johns.  Ch. 
85  ;  Lindley  v.  Craven,  2  Blackf.  426  ;  Glassel  v.  Thomas, 
3  Leigh,  113  ;  Argenbright  v.  Campbell,  3  Hen.  &  Mun.  144  ; 
Savage  v.  Berry,  2  Scammon,  545  ;  Pride  v.  Ker  Boyce, 
Rice's  Equity  R.  275  ;  Barb.  &  Har.  Digest,  vol.  2,  p.  71. 

RICE,  C.  J. — By  the  old  law,  a  married  woman  could 
only  convey  her  lands  by  fine  or  common  recovery,  both  of 
which  were  alienations  by  matter  of  record  of  great  solem- 
nity. Our  statute  of  1803  (Clay's  Digest,  155,  §  27)  abolished 
that  mode  of  conveyance,  and  provided,  that  "  no  estate  of  a 
43 
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feme  covert,  in  any  lands,  tenements,  or  hereditaments,  lying 
and  being  in  this  State,  shall  pas,s"  except  by  her  deed  or 
conveyance,  and  then  only  upon  the  compliance  with  the  two 
following  requisites,  to-wit :  1st,  that  she  should  make  a  pre- 
vious acknowledgment,  on  a  private  examination  apart  from 
her  husband,  before  the  proper  officer,  that  she  signed,  sealed, 
and  delivered  the  deed,  as  her  voluntary  act,  free  from  any 
fear,  threats*  or  compulsion  of  her  husband  ;  and.  2d,  that  a 
certificate  of  such  private  examination  and  acknowledgment 
shall  be  written  by  the  officer,  on  or  under  the  deed,  and  be 
signed  by  him. .  A  compliance  with  both  these  requisites  was 
essential  to  the  passing  of  the  title.  The  design  of  the  first 
was,  to  secure  the  wife  against  any  improper  influence  on  the 
part  of  the  husband.  The  intention  of  the  second  was,  to 
provide  additional  protection  to  her  rights,  by  a  cotempora- 
neous  entry  by  the  officer,  of  the  examination  and  acknowl- 
edgment;  which  entry  would  prevent  that  prejudice  to  her 
rights  that  might  result  from  the  uncertain  recollection  of 
witnesses.  If  the  court  could  dispense  with  the  certificate, 
it  might  declare  the  examination  and  acknowledgment  un- 
necessary, and  thus  completely  destroy  the  statute.  The 
certificate  of  the  officer  can  no  more  be  dispensed  with  under 
the  statute,  than  could  an  entry  of  record  of  the  fine  under 
the  old  law. 

In  the  present  case,  there  is  the  deed  of  the  husband  and 
wife,  and  then  follows  the  certificate  of  the  justice,  that  they 
both  appeared  before  him,  and  "  acknowledged  the  above 
instrument  to  be  their  own  free  act  and  deed."  Then  follows 
a  relinquishment  of  dower,  signed  by  the  wife  ;  and  then  the 
certificate  of  the  justice,  to  the  effect  that  he  had  examined 
the  wife,  privately  and  apart  from  her  husband,  and  that  on 
such  private  examination  she  "  acknowledged  that  she  signed, 
sealed,  and  delivered  the  foregoing  instrument,  as  her  vol- 
untary act  and  deed,  freely,  without  any  threat,  fear,  or  com- 
pulsion of  her  said  husband." 

If  the  words  "  the  foregoing  instrument,"  as  used  in  the 
last-mentioned  certificate,  refer  to  the  deed,  and  not  to  the 
relinquishment  of  dower,  the  estate  of  the  wife  in  the  lands 
mentioned  in  the  deed  passed  by  the  deed  and  certificate. 
But,  if  those  words  refer  to  the  relinquishment  of  dower,  and 
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not  to  the  deed,  the  estate  of  the  wife  in  the  lands  did  not 
pass.  In  a  case  at  law  between  these  same  parties,  reported  in 
21  Ala.  296,  this  court,  upon  the  agreed  facts  then  presented, 
decided  that  those  words  referred,  not  to  the  deed,  but  to  the 
relinquishment  of  dower.  But  in  that  case,  the  decision  was 
based  on  the  deed,  the  certificate  which  followed  it,  the  re- 
linquishment, and  the  certificate  which  followed  it,  without 
any  parol  evidence  tending  to  show  the  extrinsic  circumstan- 
ces under  which  the  last-mentioned  certificate  was  made,  or 
that  the  words  of  reference  therein  used  related  or  applied 
to  the  deed,  and  not  to  the  relinquishment. 

When  that  case  was  remanded  by  this  court  for  another 
trial,  the  bill  in  the  present  suit  was  filed,  to  enjoin  its  further 
prosecution,  and  to  correct  the  mistake  in  the  last-mentioned 
certificate,  which,  the  complainant  alleges,  was  made  therein 
by  the  justice,  and  to  apply  the  words  of  reference  therein  to 
the  deed  instead  of  the  relinquishment.  The  bill  expressly 
states  that,  by  the  mistake  or  want  of  skill  of  the  justice,  he 
so  drew  the  certificate,  as  to  make  it  apply  to  the  relinquish- 
ment, although  it  was  really  intended  by  him,  and  by  the 
married  woman,  that  the  certificate  should  apply  and  refer  to 
the  deed.  The  bill  is,  in  effect  and  substance,  one  for  re- 
forming the  certificate,  and  aiding  or  supplying  the  defective 
execution  of  a  power  created  by  statute.  It  is,  therefore, 
totally  destitute  of  equity  ;  for,  although  a  court  of  equity 
may  relieve  against  the  defective  execution  of  a  power  crea- 
ted by  a  party,  yet  it  cannot  relieve  against  the  defective 
execution  of  a  power  created  by  law,  nor  dispense  with  any 
of  the  formalities  required  thereby  for  its  due  execution. — 
Bright  v.  Boyd,  1  Story's  Rep.  487  ;  Moreau  v.  Detchemendy, 
18  Missouri  Rep.  522  ;  Chauvin  v.  Wagner,  ib.  531  ;  1  Story's 
Equity,  §§  97,  177. 

The  line  which  separates  between  simple  interpretation  of 
the  instrument,  and  direct  evidence  of  intention  independent 
of  the  instrument^  must  be  kept  in  view,  especially  in  cases 
like  this,  in  which  the  disposition  of  property  can  only  ope- 
rate by  writing,  and  to  which  the  equity  doctrine,  of  correct- 
ing mistakes,  or  aiding  the  defective  execution  of  powers, 
does  not  apply.— 3  Phil.  Ev.  (edition  of  1839,)  1423,1*24, 
1425, 1426.  We  do  not  deem  it  our  duty  now  to  decide. 
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whether  in  such  cases,  if  one  instrument  refers  to  some  other, 
parol  evidence  is  or  is  not  allowable  to  show  what  the  refer- 
ence means,  or  to  apply  the  terms  of  the  reference.  If  such 
evidence  be  allowable  for  any  such  purpose  as  between  these 
parties,  in  relation  to  the  instruments  above  noticed,  it  is 
allowable  in  the  case  at  law  between  them. — Addison  on 
Contracts,  146-151  ;  Doe  v.  Burt,  1  Term  Rep.  703  ;  3  Phil. 
Ev.  1399,  1409,  1423,  and  "  Parol  Evidence"  in  the  index 
thereto  ;  Hogan  v.  Reynolds,  3  Ala.  59  ;  Bibb  v.  Reid,  3  ib. 
91 ;  Osgood  v.  Hutchins,  6  New  Hamp.  Rep.  374  ;  Wood  v. 
White,  32  Maine  Rep.  340  ;  Findley  v.  Ritchie,  8  Porter's 
Rep.  452. 

As  the  bill  is  without  equity,  the  chancellor  erred  in  not 
dismissing  it.  His  decree  is  reversed  ;  a  decree  must  be 
here  rendered,  dismissing  the  bill  ;  and  the  complainant  must 
pay  the  costs  of  the  appeal,  and  of  the  court  below. 


GIBSON  vs.  MARQUIS  AND  WIFE. 

[ACTION  AGAINST   HUSBAND  AND  WIFE   ON  NOTE   GIVEN  FOR  PURCHASE  MONEY    OP 

LAND.] 

1.  When  wife  cannot  be  sued  with  husband. — Under  the  Code,  as  at  common  law, 
the  wife  cannot  be  joined  as  a  defendant  with  her  husband,  in  an  action  on 
a  promissory  note  executed  by  them  jointly,  during  coverture,  for  the  pur- 
chase money  of  a  tract  of  land. 

2.  Misjoinder  of  defendants  available  on  demurrer. — Where  the  wife  is  improperly 
joined  as  a  co-defendant  with  her  husband,  and  the  objection  appears  on  the 
fate  of  the  complaint,  she  may  demur. 

3.  Judgment  on  demurrer, — In  an  action  against  husband   and   wife,  on   a  note 
executed  by  them  jointly  during  coverture,  if  a  demurrer  is  interposed  on 
acccount  of  the  wife's  coverture,  she  should  be  discharged  from  the  action  ; 
but  the  plaintiff  should  be  allowed  to  proceed  against  the  husband. 

4.  Plea  must  go  as  far  *s  it  assumes  to  go. — A  plea  which  assumes  to  answer  the 
whole  cause  of  action,  while  it  only  answers  a  part  of  it,  is  demurrable. 

5.  Set-off  of  demands  not  sounding  in  damages  merely. — In  an  action  on  a  note  given 
for  the  purchase  money  of  land,  the  defense  may  be  set  up,  under  the  plea 
of  set-off,  that  plaintiff  falsely  represented  that  the  lands  were  not  subject 
to  overflow,  and  that  the  tract  included  other  valuable  lands  outside  of  it? 
boundaries. 
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6.  Measure  of  damages. — The  measure  of  damages  to  which  a  purchaser  is  enti- 
tled, on  account  of  his  vendor's  false  representation  that  the  land  was  not 
subject  to  overflow,  and  that  the  tract  included  other  valuable  lands  which 
were  outside  of  its  boundaries,  is  the  difference  between  the  actual  value  of 
the  land  and  what  would  have  been  its  value  if  the  representations  had  been 
true. 

APPEAL  from  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  JOHN  GILL  SHORTER. 

THE  complaint  in  this  case  was  in  these  words  : 

"  John  Gibson,  plaintiff,  1      The  plaintiff  claims  of  the  defend- 
vs.  (ants  $6,425,  with  interest  thereon, 

George  Marquis,  and  f  due  by  two  promissory  notes,  made 
Mary  R.  Marquis,  deft's.  J  by  them  on  the  30th  day  of  Septem- 
ber, 1854,  and  payable  on  or  before  the  1st  day  of  January, 
1856  ;  the  one  for  $3,212,  with  interest  from  the  1st  day  of 
January,  1855  ;  the  other  for  $3,213.  And  the  plaintiff  avers, 
that  said  Mary  R.  Marquis  is  the  wife  of  the  said  George 
Marquis,  with  whom  she  married,  in  this  State,  on  the  —  day 

of' viz.,  since  the  new  code  of  Alabama  statutes  went 

into  operation.  And  the  plaintiff  further  avers,  that  in  vir- 
tue of  said  marriage,  and  of  the  provisions  of  said  new  code 
of  statutes,  property  owned  and  possessed  by  the  said  Mary 
R.  Marquis  at  the  time  of  her  marriage  with  the  said  George, 
consisting  of  slaves,  live  stock,  and  other  personal  property, 
amounting  in  value  to  (to-wit)  the  sum  of  $50,000,  became, 
and  from  hence  until  the  present  time  has  been,  and  still  is 
the  separate  estate  of  said  Mary,  in  virtue  of,  and  created  by, 
the  statute  aforesaid,  as  provided  in  and  by  said  new  code  of 
the  laws  of  this  State.  And  the  plaintiff  further  avers,  that 
said  two  notes  now  declared  on  were  executed  by  the  said 
George  an'd  Mary,  in  consideration  of  the  sale  to  them  of  a 
tract  of  land,  known,"  &c.,  "  and  containing  seven  hundred 
acres,  more  or  less ;  for  which  complainant,  at  the  time  of 
the  execution  of  said  two  notes,  executed  his  bond  for  title  to 
the  said  Mary  R.  and  George  Marquis,  which  bond  the  said 
defendants  now  hold  ;  and  the  said -land  is,  and  from  hence 
has  been,  occupied  and  cultivated  by  the  said  slaves  of  the 
said  Mary  R.  Marquis.  And  so  the  plaintiff  avers,  that  the 
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said  Mary  R.  Marquis  is,  and  was  at  the  time  of  the  institu- 
tion of  this  suit,  interested  in  the  subject-matter  thereof; 
whereby,  and  by  force  of  section  2131  of  said  new  code,  and 
other  provisions  thereof,  an  action  hath  accrued  to  the  said 
plaintiff,  against  the  said  George  and  Mary  R.  Marquis,  to 
recover  from  them  the  amount  specified  in  the  said  two 
promissory  notes,  according  to  the  tenor  and  effect  thereof ; 
but  which  said  defendants  have  hitherto  neglected,  and  do 

still  neglect  and  refuse  to  pay." 

*  .»'•  . 

The  defendants  demurred  to  the  complaint,  on  the  follow- 
ing grounds:  1st,  "on  account  of  the  misjoinder  of  parties 
defendant"  ;  2d,  "  because  it  shows  that  Mary  R.  Marquis 
was,  at  the  time  of  the  execution  of  said  notes,  and  at  the 
commencement  of  this  suit,  a  feme  covert,  and  wife  of  the  said 
George  Marquis"  ;  and,  3d,  "  because  it  does  not  allege  that 
said  notes  were  given  for  articles  of  family  comfort  and  sup- 
port, nor  that  the  separate  estate  of  the  said  Mary  R.  Marquis 
was  acquired  under  the  act  of  1848,  or  any  acts  amendatory 
thereof." 

The  court  overuled  the  demurrer  ;  and  thereupon  the'  de- 
fendants pleaded,  in  addition  to  the  general  issue,  the  follow- 
ing special  pleas  : 

"  2.  For  further  answer  to  the  complaint,  defendants 
say  that,  during  the  trade  and  negotiation  for  the  lands  de- 
scribed in  the  complaint,  and  with  the  view  of  inducing 
defendants  to  purchase  said  lands,  plaintiff  represented  to 
them  that  the  eastern  line  of  said  lands  ran  at  a  certain  place 
then  and  there  pointed  out  by  him  ;  and  that  defendants, 
relying  upon  said  representation,  were  thereby  induced  to 
purchase  said  lands  :  and  that  said  line  does  not  run  at  said 
place,  but  at  a  considerable  distance  further  west ;  and  that 
defendants  have  not  received,  but  are  excluded  from,  about 
eighty  acres  of  valuable  tend,  worth  about  $800,  which  were 
included  and  embraced  in  said  trade  and  purchase,  but  which 
lie  east  of  the  actual  eastern  line  of  said  lands." 

"  3.  For  further  answer,  defendants  say  that,  during  the 
trade  and  negotiation  for  the  purchase  of  said  land,  and  with 
the  view  to  induce  defendants  to  purchase  said  land,  plaintiff 
represented  to  them  that  said  land  did  not  overflow,  and  that 
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defendant?,  relying  upon  said  representations,  were  thereby 
induced  to  purchase  said  land  ;  ani  defendants  say,  that  said 
land  does  overflow,  and  is  thereby  diminished  in  value  a  large 
amount,  to-wit,  the  sum  of  $800." 

The  plaintiff  demurred  to  each  of  these  special  pleas,  1st, 
"  because  said  pleas  are  pleaded  as  a  defense  to  the  whole 
action,  and  answer  only  a  part"  ;•  2d,  "  because  they  fail  to 
aver  that  the  representations  complained  of  were  false  and 
fraudulent"  ;  3d,  "  because  they  set  forth  no  matter  of  defense 
at  law"  ;  4th,  "  because  they  fail  to  show  that  the  defendants. 
or  either  of  them,  were  induced  to  enter  into  the  contract  by 
reason  of  any  false  or  fraudulent  representations"  ;  and  5th, 
to  the  second  plea,  "  because  it  fails  to  show  that  the  defend- 
ants were  injured  by  such  representations." 

The  court  overruled'  the  demurrer,  and  the  plaintiff  was 
thereby  compelled  to  take  a  non-suit,  which  he  now  moves 
to  set  aside,  and  assigns  as  error  the  overruling  of  his 

demurrer. 

*.'...  >  '  * 

WM.  P.  C  HILTON,  for  the  appellant. 
DAVID  CLOPTON,  contra. 

WALKER,  J.  —  The  judgment  of  the  court  below  must  be 
reversed  ;  and  we  therefore  proceed  to  consider  the  various 
questions  which  will  probably  arise  on  the  trial  of  the  case  in 
the  court  below,  and  to  the  decision  of  which  we  are  invited 
by  the  counsel  on  both  sides. 

The  contract  of  a  married  woman,  at  common  law,  was 
void  ;  and  no  judgment,  for  a  debt  contracted  by  her,  could 
be  rendered  against  her  personally.  Her  separate  estate 
could,  in  equity,  be  subjected  to  the  payment  of  the  debt. 
The  question  in  this  case  is,  whether  or  not  the  common  law 
is  so  far  changed  by  the  Code,  that  a  married  woman  can 
bind  herself,  by  a  contract  for  the  purchase  of  land,  so  that 
she  may  be  proceeded  against  at  law  for  the  debt.  Section 
*2131  says:  "Husband  and  wife  must  be  joined,  either  as 
plaintiffs  or  defendants,  when  the  wife  has  an  interest  in  the 
subject-matter  of  the  suit  ;  unless  the  suit  relate  to  her  sepa- 
rate estate,  when  she  must  sue  or  be  sued  alone."  This  statute 
pertains  to  the  remedy  for  and  against  a/c?necowr/,'butdoes 
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not,  of  itself,  affect  her  power  to  contract.  So  far  as  it  is 
concerned,  the  wife's  capacity  to  bind  herself  by  a  contract, 
pending  her  coverture,  is  untouched,  and  remains  as  at  com- 
mon law.  Whether  there  may  not  be  contracts  which,  by 
virtue  of  other  provisions  of  the  Code,  would  bind  her  even 
at  law,  and  upon  which  she  might  be  sued  under  section  2131, 
we  do  not  undertake  to  decide  in  this  case.  It  is  certain  that 
there  is  no  provision  of  the  Code,  which  will  admit  of  the 
construction,  that  the  common-law  doctrine  of  the  wife's  in- 
capacity to  contract,  so  as  to  subject  herself  to  suit  at  law,  is 
entirely  abolished,  or  that  she  may  be  sued  at  law  upon  a 
note  given  for  the  purchase  of  land  during  her  coverture. 
We  decide,  therefore,  that  Mrs.  Marquis,  who  is,  and  was 
when  she  executed  the  note  in  suit,  &feme  covert,  is  not  liable 
in  this  action.  —  See  the  case  of  Davis  v.  Foy,  7  Smedes  & 
Marsh.  64,  in  which  the  Mississippi  court  express  the  same 
opinion  in  reference  to  the  Mississippi  statute,  wliich  we  have 
attained. 

The  defect  appears  in  the  'complaint  ;  and  such  a  defect, 
thus  appearing,  is  available  by  demurrer.  Under  the  previ- 
ous adjudications  of  this  court,  the  def  nse  of  the  coverture 
of  one  defendant  does  not  discharge  the  other  ;  and  the  plain- 
tiff could,  after  judgment  in  favor  of  the  feme  covert  on  de- 
murrer, proceed  in  the  suit  against  her  husband,  who  is  her 
co-defendant.  In  this  particular,  this  court  has  departed 
from  the  English  practice.  —  Hall  v.  Cannte  and  Wife,  22  Ala. 
650  ;  1  Chitty  on  Pleading,  44-45.  The  demurrer  to  the 
complaint  should,  therefore,  have  been  taken  by  the  feme  cov- 
ert defendant  alone,  and  upon  the  demurrer  she  should  have 
been  discharged  from  the  action  ;  but  the  plaintiff  should 
have  been  permitted  to  proceed  against  the  other  defendant. 

Both  of  the  defendants'  special  pleas  are  fatally  defective, 
because  they  assume  to  answer  the  whole  cause  of  action. 
while  they  answer  only  a  part  of  it  ;  and  for  that  reason,  the 
demurrers  should  have  been  sustained.  For  the  error  in 
overruling  them,  the  judgment  of  the  court  below  must  be 
reversed. 

The  first  of  the  two  special  pleas  interposes  as  a  defense 
the  plaintiff's  false  representation  that  valuable  lands,  outside 
of  the  boundaries  of  the  tract  for  which  the  note  in  suit  was 
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given,  were  included  in  it.  The  second  plea  sets  up  as  a 
defense  his  false  representation  that  the  land  did  not  over- 
flow. In  the  case  of  Holley  v.  Younge,  27  Ala.  203,  section 
2240  of  the  Code  was  construed  to  authorize  a  set-off,  where 
the  defendant  was  entitled  to  recover,  at  law,  damages  which 
the  law  was  capable  of  measuring  accurately  by  a  pecuniary 
standard.  Pritchett  v.  Munroe,  16  Ala.  785,  is  an  authority 
that  an  action  could  have  been  maintained  at  law  for  the 
misrepresentations  alleged  in  the  two  special  pleas,  and  the 
law  prescribes  the  measure  of  damages  in  such  cases.  Upon 
the  authority  of  those  cases,  we  decide,  that  the  matter  of  the 
two  special  pleas  is  available  to  the  defendant  by  way  of 
set-off.  The  measure  of  damages,  in  such  case,  would  be  the 
difference  between  the  value  of  the  tract  of  land  as  it  actually 
was,  and  its  value  if  it  had  been  as  represented. — Foster  v. 
Rogers,  27  Ala.  602  ;  Melton  v.  Rowland,  11  Ala.  732.  The 
two  special  pleas  probably  are  not  framed  in  reference  to  the 
correct  measure  of  damages,  but  the  defects  in  that  respect 
can  be  corrected  by  amendment  in  the  court  below. 

The  judgment  of  the  circuit  court  is  reversed,  the  non-suit 
set  aside,  and  the  cause  remanded. 


SHEPHERD  &  GORDON  vs.  SPRIGGS. 

[ACTION  BY  NON-RESIDENTS  COMMENCED  BY  ORIGINAL  ATTACHMENT.] 

1.  Security  for  costs  necessary. — In  an  action  by  a  non-resident,  commenced  by 
original  attachment,  security  for  costs  is  necessary,  (Code,  §  2396,)although 
the  attachment  bond  is  conditioned  that  the  plaintiff  "  shall  prosecute  his 
attachment  with  effect,  or,  failing  therein,  pay  the  defendant  all  such  costs 
and  damages  as  he  may  sustain  for  the  wrongful  suing  out  of  said  attach- 
ment." 

2.  Liability  of  surety  for  costs. — Although  a  summary  judgment  is  given  against 
the  surety  for  costs,  (Code,  §  2399,)  only  in  the  event  of  the  plaintiff  being 
successful  in  the  suit  ;  yet  he  is  liable  for  tkem,  equally  with  the  plaintiff, 
if,  when  adjudged  against  the  defendant,  they  cannot  be  collected. 
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APPEAL  from  the  Circuit  Court  of  Madison. 
Tried  before  the  Hon.  EDMUND  W.  PETTUS. 

THIS  action  was  instituted  by  the  appellants,  who  are  non- 
residents, and  was  commenced  by  attachment  ;  the  condition 
of  the  attachment  bond  being,  that  "  the  said  Shepherd  & 
Gordon  shall  prosecute  said  attachment  with  effect,  or,  fail- 
ing therein,  pay  the  defendant  all  such  costs  and  damages  as 
he  may  sustain  for  the  wrongful  suing  out  of  such  attachment." 
At  the  trial  term,  the  defendant  moved  to  dismiss  the  suit, 
because  no  security  for  costs  had  been  given  ;  which  motion 
was  resisted,  on  the  ground  that,  if  security  was  necessary, 
the  attachment  bond  was  sufficient,  and  that  the  motion  came 
too  late  after  an  appearance  entered.  The  court  granted  the 
motion,  and  dismissed  the  suit ;  to  which  the  plaintiffs  ex- 
cepted,  and  which  they  now  assign  as  error. 

R.  C.  BRICKELL,  for  the  appellants. 

STONE,  J. — We  had  occasion  to  consider  the  question 
presented  by  this  record,  in  Ex  parte  Robbins,  at  the  June 
term,  1856.  We  there  held,  that  security  for  costs  was  re- 
quired in  suits  commenced  by  original  attachment,  as  well  as 
those  commenced  by  summons. — Jlnte,  p.  71. 

In  that  case,  the  attachment  bond  was  conditioned  to  pay 
the  defendant  all  damages,  which  he  might  sustain  by  the 
wrongful  suing  out  of  the  attachment.  In  this  case,  the  con- 
dition is,  that  the  plaintiffs,  if  they  fail  in  the  successful  prose- 
cution of  their  suit,  will  pay  the  defendant  all  such  costs 
and  damages  as  he  may  sustain  for  the  wrongful  suing  out  of 
such  attachment.  Under  the  phraseology  of  this  bond,  it  is 
here  contended,  that  security  for  costs  has  been  given  in  this 
case ;  and  that,  consequently,  the  circuit  court  erred  in  dis- 
missing the  suit.  We  do  not  think  the  bond  in  this  case 
furnishes  the  security  which  the  statute  contemplates.  In 
suits  by  non-residents,  it  was  the  evident  design  of  the  Code, 
to  have  the  costs  secured,  as  well  for  the  benefit  of  the  officers 
of  court,  as  the  parties  litigant.  Hence,  the  costs  should  be 
secured,  whether  the  plaintiff  succeed  in  his  action  or  not. 
This  bond  affords  no  security,  except  on  condition  that  the 
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plaintiff  fails  in  his  action  ;  and  even  in  that  case,  it  secures 
to  the  defendant,  only  "  such  costs  [and  damages]  as  he  may 
sustain  for  the  wrongful  suing  out  of  the  attachment."  The 
security  contemplated  by  the  Code  was  not  intended  to  be 
restricted  within  such  narrow  limits. — Code,  §§  2396-9. 

It  is  further  provided  by  the  Code,  (§  2396,)  that  the  secu- 
rity shall  be  1'odged  with  the  clerk,  or  endorsed  on  the  com- 
plaint. That  course  was  not  pursued  in  this  case  ;  and  it 
presents  a  question,  which  we  need  not  now  decide,  whether 
a  summary  judgment  against  the  surety  can  be  rendered  on 
this  bond.— Code,  §2399. 

It  is  further  contended,  that  the  security  for  costs  can  only 
be  made  available  in  any  case,  when  the  plaintiff  fails  in  his 
action.  This  argument  is  based  on  the  fact,  that  the  Code 
makes  express  provision  for  judgment  against  the  surety,  in 
no  other  contingency. — Code,  §  2399.  It  is  true  that  a  sum- 
mary judgment  cannot  be  rendered  against  the  surety  in  any 
other  state  of  case  ;  but  it  does  not  follow  from  this  that  the 
surety  is  discharged,  if  the  plaintiff  succeed.  If  the  costs  are 
adjudged  against  defendant,  and  cannot  be  collected,  we  en- 
tertain no  doubt  that  the  sureties  may  be  required  to  pay  the 
costs,  to  the  same  extent  as  the  plaintiff  himself  is  liable  for 
them. 

Another  objection  to  the  construction  contended  for  :  The 
statute,  authorizing  original  attachments  to  issue,  requires 
bonds  in  a  penalty  of  only  twice  the  amount  of  the  demand 
sued  for.  In  suits  on  small  demands,  such  bond  might  be 
wholly  insufficient  to  cover  the  costs  consequent  upon  severe 
litigation. 

Judgment  affirmed. 
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POE   ET   AL.   VS.   DAVIS   ET   AL. 

[BILL  IN  EQUITY  TO  ENFORCE  ASSIGNMENT  OF  DISTRIBUTEE'S  INTEREST  IN 
UNDIVIDED  ESTATE.] 

1.  Assignment  pendente  lite  held  champertous. — A  contract,  by  which  a  distributee, 
pending  a  protracted  litigation  respecting  the  validity  of  the  decedent's 
will,  assigns  to  a  stranger,  in  consideration  of  $100  in  hand  paid,  all  his 
interest  in  the  estate,  which  proves  to  be  worth  about  $1,000  ;  reciting  in 
the  assignment,  that  he  is  "  becoming  uneasy,  and  willing  and  desirous  to 
sell  his  interest  in  said  will  and  estate  for  a  sum  certain,  to  be  released  of 
all  the  trouble  and  expense  of  contesting  said  will," — is  champertous, 
and  will  not  be  enforced  in  equity. 

APPEAL  from  the  Chancery  Court  of  Tuskaloosa. 
Heard  before  the  Hon.  JAMES  B.  CLAEK. 

THIS  bill  was  filed  by  Raza  H.  Poe  and  George  Trawick, 
the  appellants,  against  David  Stanley  and  Sarah,  his  wife, 
and  Willis  Davis,  the  administrator  of  Nathaniel  Davis,  de- 
ceased ;  seeking  to  enforce  an  assignment  by  said  Stanley 
and  wife  of  their  distributive  interest  in  the  estate  of  said 
Nathaniel  Davis,  deceased,  who  was  the  father  of  Mrs.  Stan- 
ley, and  to  enjoin  the  administrator  from  paying  it  over  to 
them.  It  alleged,  in  substance,  that  said  Nathaniel  Davis 
died  in  December,  1846,  or  January,  1847,  leaving  as  his 
heirs-at-law  and  distributees  his  widow  and  nine  children ; 
that  in  January,  1848,  one  James  W.  Roberts  propounded 
for  probate,  in  the  orphans'  court  of  Tuskaloosa,  a  paper 
purporting  to  be  the  last  will  and  testament  of  said  Davis  ; 
that  the  probate  of  this  instrument  was  contested  by  the 
heirs-at-law  and  distributees,  an  d  the  case  was  twice  carried 
to  the  supreme  court,  where  it  was  reversed  and  remanded, 
as  shown  by  the  report  in  13  Ala.  68,  and  17  Ala.  55  ;  that 
it  was  afterwards  transferred  to  the  circuit  court,  was  again 
carried  by  writ  of  error  to  the  supreme  court,  and  was  there 
affirmed  at  the  January  term,  1853,  as  shown  by  the  report 
in  22  Ala.  490  ;  that  on  the  15th  March,  1848,  while  these 
proceedings  were  pending,  said  Stanley  and  wife, "  in  con- 
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sideration  of  one  hundred  dollars  to  them  in  hand  paid  by 
said  plaintiffs,  and  of  said  plaintiffs'  promise  and  undertaking 
to  indemnify  them  from  the  costs  and  expenses  to  which  they 
might  be  liable  by  reason  of  said  contest,  sold,  transferred, 
and  assigned  to  said  plaintiffs,  by  an  instrument  in  writing 
under  their  hands  and  seals,  all  their  right,  title,  interest  and 
claim  in  and  to  the  estate  of  said  decedent,  and  then  and 
there  delivered  said  assignment  to  plaintiffs."  It  was  further 
alleged,  that  in  July,  1853,  a  decree  was  finally  rendered, 
rejecting  the  probate  of  said  pretended  will  ;  that  in  Decem- 
ber, 1853,  on  a  partial  settlement  of  the  estate,  the  sum  of 
$831  70-100  was  decreed  to  Stanley  and  wife,  as  a  part  of 
Mrs.  Stanley's  distributive  share  of  the  estate  ;  and  that  the 
administrator,  though  notified  that  plaintiffs  had  purchased 
their  interest  in  the  estate,  paid  said  sum  to  them,  as  he  pre- 
tends, and  took  their  receipt  for  it.  The  prayer  of  the  bill 
is,  that  the  assignment  may  be  declared  valid  and  obligatory, 
and  may  be  specifically  executed  ;  that  plaintiffs  may  be  de- 
creed entitled  to  receive  the  distributive  share  of  Stanley  and 
wife,  and  that  the  administrator  may  be  enjoined  from  paying 
or  delivering  it  to  said  Stanley  and  wife. 

The  defendants  filed  a  joint  answer  ;  demurring  to  thp  bill 
for  want  of  equity,  on  the  ground  that  the  assignment,  as 
stated  in  the  bill,  was  champertous,  and  contrary  to  public 
policy  ;  and  insisting  on  the  same  defense  by  way  of  plea  and 
answer.  Stanley  and  wife  "  deny  that,  by  said  contract,  there 
was  any  indemnity  on  the  part  of  complainants  against  the 
liability  of  respondents  for  the  costs  arising  from  the  contest 
of  said  will ;  and  for  the  ascertainment  of  the  true  construc- 
tion of  said  contract,  a  copy  of  the  same  is  hereto  appended, 
and  prayed  to  be  taken  as  a  part  of  this  answer." 

The  assignment,  which  is  signed  by  Stanley  and  wife  affix- 
ing their  marks,  is  in  these  words : — 

"  Memorandum  of  an  agreement  made  and  entered  into 
between  David  Stanley  and  Sarah,  his  wife,  formerly  Sarah 
Davis,  and  George  Trawick  and  R.  H.  Poe,  all  of  Fayette 
county,  Alabama,  witnesseth,  that  whereas  one  Nathaniel 
Davis,  of  Tuskaloosa  county,  Alabama,  the  father  of  the  said 
Sarah  Stanley,  has  departed  this  life,  leaving  an  instrument 
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purporting  to  be  his  last  will  and  testament,  which  has  been 
contested  by  the  heirs  of  the  said  Nathaniel  Davis,  (there 
being  nine.)  and  is  now  pending  in  court  and  undecided  : 
and  whereas  the  said  Stanley  and  wife,  becoming  uneasy,  are 
willing  and  desirous  to  sell  their  interest  in  the  said  will  and 
estate  for  a  sum  certain,  to  be  released  of  all  the  trouble  and 
expense  of  contesting  said  will :  Therefore,  the  said  Trawick 
and  Poe  has  paid  them,  the  said  Stanley  and  wife,  one  hund- 
red dollars  in  hand,  the  receipt  whereof  is  hereby  acknowl- 
edged ;  and  for  which  consideration  to  them  in  hand  paid, 
we  do  hereby  assign,  transfer,  and  sell  to  the  said  Trawick 
and  Foe,  all  our  right,  title,  interest  and  claim  in  and  to 
every  part  and  parcel  of  said  will  and  estate,  both  real  and 
personal ;  and  they  are  hereby  authorized  to  demand,  receive, 
and  receipt  for  the  same,  in  as  full  and  ample  manner  as  we 
would,  being  personally  present ;  and  we  do  hereby  ratify 
and  confirm  each  and  every  act  of  the  said  Trawick  and  Poe. 
touching  the  premises.  Given  under  our  hands  and  seals, 
this  loth  March,  1848." 

The  chancellor  sustained  the  demurrer,  and  dismissed  the 
bill  ;  and  his  decree  is  now  assigned  as  error. 

E.  W.  PECK,  for  the  appellants. — In  considering  the  ques- 
tions raised  by  the  demurrer  and  plea,  the  assignment  is  to 
be  taken  as  having  been  made  in  good  faith,  and  upon  valua- 
ble consideration.  The  interest  of  Stanley  and  wife  in  the 
estate  of  Davis  was  assignable  in  equity.  Vested  rights  ad 
rem  and  in  re,  possibilities  coupled  with  an  interest,  and 
claims  growing  out  of,  and  adhering  to  property,  may  pass 
by  assignment. — Per  STORY,  J.,  in  Comegys  v.  Vasse,  1  Pe 
ters,  213.  Where  a  preference  to  enter  lands  has  been 
acquired  by  occupancy  and  possession,  the  right  of  entry  or 
occupancy  is  assignable. — Smith  v.  Rankin,  4  Yerger,  1.  All 
choses  in  equity  may  be  assigned  in  equity. — Dix  v.  Cobb. 
4  Mass.  511  ;  Parker  v.  Grant,  11  Mass.  157,  note  ;  Wheeler 
v.  Wheeler,  9  Cowen,  34  ;  Eastman  v.  Wright,  6  Pick.  316  : 
Welch  v.  Mandeville,  1  Wheaton,  236,  and  note.  A  contin- 
gent debt  may  be  assigned  in  equity. — Crocker  v.  Whitney, 
10  Mass/ 316.  A  plaintiff  on  the  record,  in  an  action  of 
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trespass  de  bonis  asportatis,  may  assign  his  interest  in  the 
damages  sought  to  be  recovered. — North  v.  Turner,  9  Scrg. 
&  Rawle,  244.  Courts  of  equity  will  establish  assignment? 
of  contingent  interests,  against  executors,  administrators, 
and  heirs,  even  on  consideration  of  love  and  affection. — Fonb. 
Equity,  215,  note.  A  mere  naked  possibility,  or  expectancy, 
such  as  an  heir  has  to  his  ancestor's  estate,  may  be  assigned 
in  equity  for  valuable  consideration. — 2  Story's  Equity. 
§§  1040-50,  Where  a  chattel  has  been  converted,  the  owner 
has  but  a  mere  chose  in  action  in  the  property,  and  cannot 
assign  it,  so 'as  to  authorize  the  assignee  to  sue  for  it,  at  law. 
in  his  own  name. — Dunklin  v.  Wilkins,  5  Ala.  199.  A  wid- 
ow may  assign  her  interest  in  her  deceased  husband's  estate, 
and  such  assignment  is  sufficient,  in  equity,  to  pass  her  inter- 
est to  the  assignee. — Powell  v.  Powell,  10  Ala.  900.  These 
authorities,  to  which  many  others  might  be  added,  establish 
the  proposition,  that  the  interest  of  Stanley  and  wife  in  the 
estate  of  Mrs.  Stanley's  father  was  assignable  ;  and  if  the 
assignment  was  made  in  good  faith,  and  upon  valuable  con- 
sideration, a  court  of  equity  will  uphold  and  establish  it. 

2.  The  assignment  is  not  obnoxious  to  the  charge  of 
champerty  or  maintenance. — 2  Story's  Equity,  §§  1050-56  ; 
Williams  v.  Protheroe,  5  Bing.  309,  or  15  E.  C.  L.  4C6  ; 
Thallhirncr  v.  Brinkerhoff.  3  Cowen,  643.  Champerty  is  a 
bargain,  between  a  party  to  a  pending  suit  and  a  third  per- 
son, to  divide  the  land,  or  other  matter  in  suit,  if  they  prevail 
at  law  ;  whereupon  the  champertor  is  to  carry  on  the  suit  at 
his  own  expense.  Maintenance  is  an  officious  intermeddling 
in  a  suit  which  in  no  way  belongs  to  one,  by  maintaining  or 
assisting  either  party,  with  money  or  otherwise,  to  prosecute 
or  defend  it. — 2  Story's  Equity,  §  1048.  In  the  case  of 
Harrington  &  Milligan  v.  Long.  2  Mylne  &  K.  590,  upon 
which  the  chancellor  mainly  rests  his  decree,  the  purchase 
was  not  only  made  pcndente  lite,  but  for  collateral  purposes, 
and  with  a  view  to  obtain  relief  in  matters  not  directly  con- 
nected with  the  object  of  the  suit ;  which  suit  was,  by  the 
purchase,  to  be  used  as  an  instrument  of  further  litigation  to 
accomplish  the  collateral  purposes. 

ORMOND  &  NICOLSON,  contra,  cited  the  following  cases  : — 
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Harrington  &  Milligan  v.  Long,  2  Mylne  &  K.  590  ;  Wood 
v.  Downes,  18  Vesey,  119  ;  Byrne  v.  Frere,  2  Molloy,  157  ; 
Verdier  v.  Simons,  2  McCord's  Ch.  385  ;  Rust  v.  Larue, 
4  Litt.  426  ;  Holloway  v.  Lowe,  7  Porter,  488  ;  Story's 
Equity,  §  1054,  and  note  4  to  §  1040. 

CHILTON,  C.  J. — Although 'the  modern  decisions  have 
relaxed  the  rigor  of  the  law,  as  declared  by  the  earlier  ad- 
judged cases,  upon  the  subject  of  maintenance  and  champerty  ; 
yet  that  doctrine  obtains,  both  in  courts  of  law  and  equity, 
and  is  not  confined  to  cases  of  purchases  by  persons  occupy- 
ing some  fiduciary  or  confidential  relation  to  the  vendor. 
The  doctrine  is  founded  on  principles  of  sound  public  policy, 
and  is  designed  to  check  vexatious  litigation,  and  to  promote 
purity  and  efiiciency  in  the  administration  of  justice.  It  is 
true,  as  remarked  by  Judge  Kent,  that  the  state  of  society, 
out  of  which  the  doctrine  of  maintenance  originated,  does 
not  exist  in  this  country. — 4  Kent,  447,  marg.  But,  in  almost 
every  community,  there  are  officious,  covetous  persons,  who, 
did  the  law  allow  it,  would  speculate  in  law-suits, — who 
would  watch  their  opportunity  to  find  persons  discouraged 
by  some  turn  their  cause  may  have  taken,  and,  by  promises 
of  indemnity  against  costs  and  expenses,  purchase  for  a 
trifling  consideration  the  entire  interest,  or  a  part  of  the 
subject-matter  of  the  litigation,  in  the  hope  that,  by  bringing 
to  bear  the  appliances  at  their  command,  they  could  succeed 
in  the  cause,  or  "  conquer  a  peace"  by  driving  their  adver- 
sary into  a  favorable  compromise.  We  may  not  have  among 
us  those  "  great  men,"  spoken  of  by  Lord  Coke,  (Co.  Litt. 
214  a,)  in  consequence  of  whose  purchase  of  pretended  titles 
"  right  might  be  trodden  down,  and  the  weak  Oppressed"  ; 
but  so  long  as  human  nature  remains  as  it  is,  theorise  as  we 
may,  we  must  expect  to  find  men,  whose  cupidity  will  prompt 
them  to  risk  a  small  sum  for  the  prospect  of  acquiring  a  much 
greater ;  and  having  incurred  the  risk,  they  will  not  be  very 
scrupulous  in  the  means  to  attain  their  end,  or  in  avoiding, 
harassing  and  oppressing  their  opponents, — men  who  are 
known  never  to  abandon  a  case,  so  long  as  a  court  remains  to 
which  they  can  appeal,  and  who,  by  thus  prolonging  litiga- 
tion, cause  the  ultimate  success  of  their  adversaries,  in  the 
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superadded  fees  to  counsel,  <fec.,  in  many  cases  to  be  more 
disastrous  than  early  defeat. 

The  complainants  may  not  fill  this  description, — we  do  not 
intimate  that  they  do;  nevertheless,  if  their  contract  could  be 
supported,  all  the  evils  which  result  from  maintenance  and 
champerty  would  follow.  They  have  purchased  an  interest 
in  a  fiercely  litigated  law-suit,  indemnifying  the  nominal 
party  against  expenses  and  costs.  For  this  they  pay  the  sum 
of  one  hundred  dollars  ;  and  the  profits  of  their  speculation,  as 
exhibited  by  their  bill,  will  perhaps  exceed  one  thousand 
dollars.  They  may  have  acted  very  discreetly  and  fairly  in 
the  management  of  the  litigation';  but  the  law  cuts  off  the 
temptation  to  act  otherwise,  by  forbidding  such  speculation 
in  the  suits  of  others.  While  they  may  not  have  perverted 
the  course  of  justice,  it  does  not  follow  that  others  will  not. 

We  have  carefully  looked  into  the  cases  upon  this  subject ; 
and,  while  we  readily  concede  the  law  to  be,  that  distributees 
may  assign  their  interest  or  shares  in  the  estate  to  be  distrib- 
uted, yet  if.  as  in  this  case,  a  controversy  is  going  on  as  to 
such  shares,  and  a  law-suit  is  pending  as  te  the  validity  of 
the  supposed  will  of  the  testator  or  ancestor,  upon  the  deter- 
mination of  which  the  share  assigned  will  mainly  (if  not 
entirely)  depend  ;  and  the  assignee  becomes  a  party  to  such 
controversy  and  suit, — taking  the  place  of  his  assignor,  re- 
leasing him  from  trouble,  and  agreeing  to  indemnify  him 
against  the  costs  and  expenses  of  the  suit, — we  do  not  hesitate 
to  say,  that  it  is  a  species  of  maintenance,  which,  according 
to  the  better  decisions,  both  ancient  and  modern,  avoids  the 
contract. 

In  Prosser  v.  Edwards,  1  Young  &  Col.  484,  Lord  Abin- 
ger  takes  a  very  correct  view  of  the  doctrine,  and  maintains, 
that  the  assignments  of  choses  in  action  and  equitable  inter- 
ests, which  equity  recognizes,  are  such  interests  as  are  recog- 
nized by  third  persons,  and  not  merely  by  the  party  insisting 
on  them.  "  All  our  cases,"  says  he,  "  of  maintenance  and 
champerty  are  founded  on  the  principle,  that  no  encourage- 
ment should  be  given  to  litigation,  by  the  introduction  of 
parties  to  enforce  those  rights,  which  others  are  not  disposed 
to  enforce."  He  further  insists,  that  although  courts  of 
equity  have  relaxed  the  ancient  rule  that  choses  in  action  are 
44 
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not  assignable,  yet  such  assignment  must  be  something  more 
than  a  mere  right  to  sue — "  where  a  valuable  consideration 
has  passed,  and  a  party  is  put  in  possession  of  that  which  he 
might  acquire  without  litigation,  there  courts  of  equity  will 
allow  the  assignee  to  stand  in  the  right  of  the  assignor." 
"  Indeed,"  says  Judge  Story,  "  it  has  been  laid  down  as  a 
general  rule,  that  where  an  equitable  interest  is  assigned,  in 
order  to  give  the  assignee  a  locus  standi  in  judicio,  in  a  court 
of  equity,  the  party  assigning  such  right  must  have  some 
substantial  possession,  and  some  capability  of  personal  enjoy- 
ment, and  not  a  mere  naked  right  to  overset  a  legal  instru- 
ment, or  to  maintain  a  suit." — 2  Story's  Equity,  §  1040  gt 
The  authority  tending  most  strongly  to  sustain  the  appellants' 
views  of  this  subject,  is  found  in  this  same  volume,  (§  1050,) 
where  the  author  says,  "  a  party  may  purchase  by  assignment 
the  whole  interest  of  another  in  a  contract,  or  security,  or 
other  property  which  is  in  litigation,  provided  there  be  nothing 
in  the  contract  which  savors  of  maintenance  ;  that  is,  provi- 
ded he  does  not  undertake  to  pay  any  costs,  or  make  any 
advances  beyond  the  mere  support  of  the  exclusive  interest 
which  he  has  so  assigned."  In  the  case  at  bar,  the  assignor, 
as  one  of  the  litigants,  was  bound  with  the  others  for  the 
whole  of  the  costs,  against  which  liability  the  complainants 
indemnified. 

The  cases  of  Willis  v.  The  Duke  of  Portland,  3  Vesey,  jr., 
494  ;  Wood  v.  Downes,  18  Vesey,  jr.,  125  j  and  Stanley  v. 
Jones,  7  Bing.  369,  S,  C.  20  Eng.  C.  L.  Rep.  165,  we  think, 
in  principle  fully  sustain  the  view  we  take  of  this  case.  So 
in  Harrington  and  Milligan  v.  Long,  2  Mylne  &  Keene,  590, 
(S.  C.  8  Cond.  Ch.  Rep,  140,)  it  was  held,  that  while  it  was 
not  maintenance  to  purchase  an  interest  which  is  the  subject 
of  a  suit,  yet,  if  the  purchaser  give  an  indemnity  against  all  costs 
that  have  been  or  may  be  incurred  by  the  seller  in  the  prosecution 
of  the  suit,  the  transaction  amounts  to  maintenance.  The 
case  of  Hartley  v.  Russell,  2  Sim.  &.Stu.  244,  (1  Cond.  Eng. 
C.  Rep.  439,)  does  not  militate  against  our  conclusion.  That 
was,  in  effect,  a  dealing  with  the  equity  of  redemption,  charg- 
ing it  with  another  debt.  It  is  admitted  in  that  case,  that 
the  agreement  would  have  been  champertous,  had  it  stipula- 
ted that  the  purchaser  should  prosecute  the  suit  instituted  by 


JANUARY  TERM,  1857. 683 

Foe  et  al.  v.  Davis  et  al. 

the  seller  against  the  holder  of  the  securities,  in  consideration 
of  the  profits  to  be  derived  by  the  seller  from  the  suit.  It 
cannot  be  controverted,  that  a  person  may  assign  his  equity  of 
redemption  in  securities  held  by  a  third  party,  even  pendente 
lite,  without  being  subject  to  the  pains  of  maintenance, 
(2  Spence's  Eq.  871;  Hartley  v.  Russell,  supra;)  but  this 
must  be  taken,  subject  to  the  above  exception.  Even  such  a 
contract  may  be  champertous. 

The  American  cases  fully  recognize  the  doctrine  of  main- 
tenance and  champerty,  as  affecting  civil  contracts,  whatever 
may  be  said  of  them  in  a  criminal  point  of  view.  With  us, 
champerty  is  the  unlawful  maintenance  of  a  suit,  in  consider- 
ation of  some  bargain,  to  have  a  part  of  the  thing  in  dispute, 
or  some  profit  out  of  it  ;  and  covers  all  transactions  and 
contracts,  whether  by  counsel  or  others,  to  have  the  whole  or 
part  of  the  thing  or  damages  recovered. — Holloway  v.  Lowe, 
7  Porter,  488 ;  1  Pick.  Rep.  416  ;  4  Litt.  R.  417  ;  1  Ham. 
132  ;  5  John.  Ch.  Rep.  44  ;  17  Ala.  206  ;  ib.  305  ;  1  Swan's 
(Tenn.)  Rep.  393. 

Some  of  the  recent  cases  do  indeed  relax  the  rules  which 
have  heretofore  obtained  ;  but  we  apprehend,  when  fully 
considered,  they  do  not  go  the  length  of  breaking  down  the 
barrier  which  the  wisdom  of  ages  has  erected  against  the 
perversion  of  the  course  of  justice,  by  opening  a  door  for 
strangers  to  come  in  and  interfere  with  suits  in  which  they 
have  no  interest,  aside  from  the  agreement  they  may  make 
to  maintain  them.  The  established  exceptions  which  modern 
decisions  have  engrafted  upon  the  doctrine,  as  to  the  bona-Jide 
assignment  for  a  valuable  consideration  of  equitable  interests, 
we  feel  bound  to  respect.  But  when,  as  is  recited  in  the 
assignment  before  us,  to  which  we  may  look  in  support  of  the 
defendants'  plea,  a  protracted  litigation  hss  been  carried  on, 
and  is  pending,  as  to  the  validity  of  a  will,  and  one  of  the 
contestants  becoming  uneasy,  and  willing  and  desirous  of 
selling  out  for  a  small  sum  ($100)  in  hand  the  interest  of  such 
person  in  the  will  and  estate,  to  be  rid  and  "  released  of  all 
the  trouble  and  expense  of  contesting  the  will," — disguise 
the  transaction  as  we  may,  it  is  nothing  less  than  the  pur- 
chase on  speculation  of  the  chances  of  success  in  a  pending 
law-suit, — the  seller  allowing  it  to  proceed,  being-indemnified 
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against  all  expense,  cost  and  trouble  ;  and  the  purchasers, 
(strangers)  who  thus  interfere,  bringing  into  the  cause  to 
bear  upon  the  result  whatever  of  power,  influence  or  adroit- 
ness they  may  command.  Any  one  of  much  experience  at 
the  bar  need  not  be  informed  of  the  important  bearing  which 
such  influence  and  management  sometimes  have  upon  the 
result  of  trials  in  pais. 

Upon  the  whole,  although  contrary  to  our  first  impression, 
we  are  satisfied  the  decree  of  the  chancellor  upon  this  aspect 
of  the  case,  is  correct.  It  is  therefore  affirmed. 

RICE,  C.  J. — The  foregoing  opinion,  prepared  by  Chief 
Justice  CHILTON  before  he  resigned  his  office,  is  adopted  by 
us  as  our  opinion  in  this  case. 


SANFORD  vs.  HOWARD.  • 

[ACTION  ON  VERBAL  PROMISE  TO  PAT  FOR  GOODS  FURNISHED  TO  THIRD  PERSONS.] 

1.  Promise  construed,  and  held  not  within  statute  of  frauds. — A  promise  by  an  exec- 
utor, in  these  words  :  "  Let  the  children  of  J.  M.,  deceased,  have  any  goods 
they  wish,  and  charge  them  to  the  children  separately,  and  I  will  pay  for 
them  at  the  end  of  the  year,  or  as  soon  as  the  cotton  crop  is  sold," — is  a 
direct,  and  not  a  collateral  undertaking,  and  binds  the  promisor  personally, 
although  he  was  authorized  by  the  will  to  supply  the  children  with  goods. 
and  both  he  and   the  creditor  expected  payment  to  be  made  out  of  the 
estate,  and  the  goods  were  charged  to  the  children. 

2.  Contract  of  trustee  binds  him  personally. — The  purchases  of  trustees,  executors, 
administrators,  and  guardians,  when  made  in  obedience  to  the  duties  of  the 
trust,  impose  upon  them  a  personal  liability  :  the  seller  must  look  to  them 
for  payment,  and  they  must  look  to  the  trust  estate  for  reimbursement. 

3.  Assent  of  parties. — It  is  not  necessary  that  the  mutual  assent  of  the  parties, 
which  is  essential  to  the  completion  of  a  contract,  should  be  concurrent: 
if  the  party  making  the  offer  does  not  require  an  immediate  response,  and 
the  offer  itself  seems  to  assume  and  contemplate  its  acceptance,  the  assent 
of  the  other  party  will  be  implied,  in   the  absence  of  a  revocation  of  the 
offer,  from  his  acting  upon  it  within  a  reasonable  time. 

4.  Construction  of  contract  as  to  intention  of  parties. — A  contract,  which  the  parties 
intended  to  make,  but  did  not  make,  cannot  be  set  up  in  place  of  one  which 
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they  did  make,  but  did  not  intend  to  make  ;  as  where  a  promise  to  pay  for 
goods,  to  be  furnished  to  another,  is  unlimited  as  to  quality  or  amount,  the 
promisor's  liability  is  not  affected  by  his  intention  that  goods  of  a  certain 
character  only  should  be  furnished,  and  the  fact  that  this  intention  was 
known  to  the  creditor. 

5.  As  to  delegation  by  agent  of  his  authority. — The  principle  that  an  agent  cannot 
delegate  his  authority  to  another,  has  no  application  to  a  case  in  which  an 
executor  is  sought  to  be  charged  personally  on  his  direct  undertaking  to 
pay  for  goods  furnished  to  his  testator's  children,  and  the  goods  were  pro- 
cured by  the  children  through  their  servants  :  the  executor's  liability,  in 
such  case,  does  not  turn  on  the  agency  of  the  children. 

6.  Admissibildy  of  testator 's  will  as  evidence  in  construing  executor's  contract. — In  such 
case,  the  testator's  will  is  irrelevant  and  inadmissible,  since  the  construc- 
tion of  the  executor's  contract  is  altogether  foreign  and  disconnected Irorn 
his  authority  under  the  will. 

7.  Competency  as  witness  of  person  to  whom  goods  were  furnished. — The  person  to 
whom  the  goods  were  furnished,  a  minor,  is  a  competent  witness  for  the 
creditor,  to  prove  the  amount  and  value  of  the  goods,  and  the  character  of 
the  defendant's  promise. 

8.  Institution  of  suit  against  person  to  whom  goods  were  furnished. — The  fact  that  the 
creditor  instituted  a  suit  against  the  children,  to  whom  the  goods  were  fur- 
nished at  the  executor's  request,  is  admissible  evidence  for  the   executor, 
in  an  action  seeking  to  charge  him  personally,  as  affecting  the  question 
whether  the  alleged  promise  was  really  made,  and  whether  the  goods  were 
sold  in  pursuance  of  it. 

9.  Res  gestaeas  to  institution  of  suit. — It  being  shown  that  the  creditor  instituted 
suits  against  the  children  to  whom,  at  the  defendant's  request,  the  goods 
were  furnished,  and  that  these  suits  were  instituted  by  the  advice  of  an 
attorney,  the  information  on  which  the  attorney's  advice  was  predicated, 
"  that  the  children  said  they  were   willing  that  he  might  sue  and  recover 
judgments  against  them,  or  resort  to  any  other  means  which  night  be  deem- 
ed advisable  for  the  collection  of<the  debts,"  is  admissible  evidence  as  a 
part  of  the  res  gestce,  if  on  no  other  ground. 

APPEAL  from  the  Circuit  Court  of  Bibb. 
Tried  before  the  Hon.  ROBERT  DOUGHERTY. 


THIS  action  was  brought  by  Charles  Sanford  against  George 
W.  Howard,  to  recover  the  price  of  certain  goods  and  mer- 
chandize, which  were  sold  and  delivered  by  plain  tiff  to  the 
minor  children  of  Jacob  May  berry,  deceased,  OB  the  defend- 
ant's verbal  promise,  which,  as  proved  by  plaintiff's  clerk, 
was  in  these  words  :  "  Let  the  children  of  Jacob  Mayberry, 
deceased,  have  any  goods  they  wish,  and  charge  them  to  the- 
children  separately,  and  I  will  pay  for  them  at  the  end  of  the 
year,  or  as  soon  as  the  cotton  crop  is  sold."  The  defendant 
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pleaded  the  general  issue,  with  leave  to  give  any  special  mat- 
ter in  evidence. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
proved,  by  his  clerk,  that  the  defendant  made  the  promise 
above  stated  ;  and  that  the  goods  were  thereupon  furnished 
to  the  children,  and  were  charged  to  them  separately.  He 
then  offered  the  deposition  of  Priscilla  Mayberry,  one  of  the 
children  to  whom  the  goods  were  furnished,  "  who  was  a 
grown  young  lady,  though  under  twenty-one  years  of  age," 
to  prove  the  correctness  of  the  account  sued  on,  as  to  goods 
which  were  sold  and  delivered  to  her,  and  the  defendant's 
liability  for  the  payment  of  the  same.  The  defendant  ob- 
jected to  the  deposition,  at  the  time  it  was  taken,  on  the 
ground  that  the  witness  was  interested 'in  the  result  of  the 
suit.  On  the  defendant's  motion  to  exclude  the  deposition 
on  this  ground,  "it  was  shown  to  the  court,  that  said  Jacob 
Mayberry  made  and  published  his  last  will  and  testament  in 
his  lifetime,  in  which  he  appointed  the  defendant  his  sole 
executor,  and  gave  his  property  to  his  widow  and  children  ; 
that  the  real  and  personal  estate  of  said  testator  was  worth 
about  $50,006  ;  that  the  defendant  probated  the  will  on  the 
29th  December,  1851,  and  qualified  as  executor  on  the  12th 
January  thereafter,  and  took  possession  of  all  the  testator's 
property."  The  court  excluded  the  deposition,  and  the  plain- 
tiff excepted. 

"  The  defendant  offered  in  evidence  a  transcript  of  the 
record  and  proceedings  of  a  cause  in  the  chancery  court  of 
said  county,  wherein  he  was  complainant,  and  the  children  of 
said  testator  were  defendants  ;  also,  a  copy  of  the  chancellor's 
decree,  and  of  a  petition  by  plaintiff  and  others,  which  was 
admitted  to  be  in  the  handwriting  of  plaintiff's  attorney." 
This  transcript,  though  the  bill  of  exceptions  says  that  it  is 
thereto  annexed  as  an  exhibit,  nowhere  appears  in  the  record. 
The  plaintiff  objected  to  the  admission  of  the  petition,  the 
chancellor's  decree,  and  the  entire  transcript,  on  the  ground 
that  they  were  illegal  and  irrelevant ;  the  coart  overruled 
the  objections,  and  "suffered  them  to  be  read  in  evidence, 
'but  for  no  other  purpose  than  to  show  that  plaintiff  looked  to 
the  estate  of  Mayberry  for  payment,  and  expressly  charged 
the  jury  accordingly  ;  and  plaintiff  excepted." 
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"  The  defendant  offered  in  evidence,  also,  the  records  of 
this  court,  showing  that  plaintiff,  on  the  same  day  this  suit 
was  instituted,  also  sued  out  a  separate  summons  and  com- 
plaint against  each  one  of  said  children,  for  the  recovery  of 
the  same  identical  goods  for  which  this  action  was  brought  ; 
and  that  said  suits  are  still  pending."  The  plaintiff  objected 
to  the  introduction  of  this  evidence  ;  his  objection  was  over- 
ruled, and  he  excepted.  The  plaintiff  afterwards  proved, 
"  by  the  attorney  who  prepared  and  issued  said  summons  and 
complaints,  that  he  told  plaintiff,  at  the  time  he  prepared  nnd 
issued  them,  that  bis  suing  the  children  would  not  prejudice 
his  right  of  action  against  the  defendant ;  and  then  offered 
to  prove,  that  said  attorney,  at  the  same  time,  and  in  the 
same  transaction,  was  informed  that  said  children,  a  short 
time  previously,  had  told  plaintiff  they  were  anxious  that 
said  accounts  should  be  paid,  and  were  willing  for  plaintiff 
to  sue  and  recover  judgments  against  them,  or  to  resort  to 
any  other  means  which  might  be  deemed  advisable  for  the 
collection  of  the  same."  The  defendant  objected  to  the 
introduction  of  the  evidence  thus  offered  ;  the  court  sustain- 
ed the  objection,  and  rejected  the  evidence  ;  and  the  plaintiff 
excepted. 

"The  defendant  offered  to  prove,  by  divers  witnesses,  that 
the  children  of  said  testator  were  frequently  seen,  in  the  year 
1852,  apparently  shopping  in  the  other  stores  in  said  town  of 
Centreville  ;  and  that  the  negro  servants  of  the  family  were 
frequently  seen  passing  from  said  stores  to  the  dwelling-house 
of  the  family,  with  goods  and  merchandize,  but  without 
proving  the  particular  kind  or  value  of  said  goods,  or  the 
particular  persons  for  whom  they  were  designed.  After  the 
defendant  had  proved,  that  he  heard  plaintiff  say,  in  April, 
1852,  that  defendant  was  complaining  about  the  extravagance 
of  the  Mayberry  children,  and  about  their  buying  goods  at 
the  various  stores  in  Centreville;  and  that  plaintiff,  during 
the  year  1852,  was  attending  to  his  business  near  said  stores, 
—he  offered  to  prove,  that  the  goods  taken  from  one  of  said 
stores  were  carried  along  the  street,  sometimes  near  by  plain- 
tiff's store  door,  and  sometimes  on  the  opposite  side  of  the 
street.  The  plaintiff  objected  to  the  introduction  of  this 
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evidence,  on  the  ground  that  it  was  illegal  and  irrelevant ; 
the  objection  was  overruled,  and  the  plaintiff  excepted." 

"The  plaintiff  introduced  evidence,  tending  to  show  that 
the  children  of  said  testator,  during  the  lifetime  of  their 
father,  and  for  several  years  before  his  death,  were  in  the 
habit  of  dealing  liberally  in  said  stores,  and  with  plaintiff, 
and  bought  as  many  goods,  and  dressed  as  expensively  during 
that  time  ;  that  their  store  accounts  for  the  year  1851 
amounted  to  about  $2,600,  and  were  paid  by  the  defendant, 
as  executor,  about  the.  first  of  the  year  1853  ;  that  the  defend- 
ant is  the  uncle  of  said  children,  and  has  resided,  for  the  last 
fifteen  years,  within  a  half-mile  of  Centreville  ;  that  he  had 
knowledge  of  the  expensive  habits  of  said  children,  before 
he  authorized  plaintiff  to  let  them  have  goods,  as  above  stated, 
and  promised  to  pay  for  them  ;  that  in  April,  1852,  he  said 
to  Hiram  Butler,  one  of  said  merchants,  that  said  children, 
and  especially  Priscilla  and  Theresa,  were  dealing  too 
extravagantly  in  said  stores,  and  that  he  would  be  compelled, 
unless  they  did  better,  to  stop  their  dealing  or  credit, — that 
he  did  not  expect  them  to  be  restricted  to  necessaries,  as  they 
were  not  accustomed  to  it,  and  had  not  been  brought  up  in 
that  way.  Other  evidence  was  also  introduced,  tending  to 
show  that  defendant,  early  in  the  spring  of  1852,  was  cogni- 
zant that  said  children  were  dealing  expensively  at  said 
stores  ;  that  plaintiff,  during  the  time  said  accounts  were 
being  contracted,  and  afterwards,  looked  to  the  estate  of 
Mayberry  for  payment.  It  was  shown,  also,  that  all  of  said 
children  were  under  the  age  of  twenty-one  years  ;  that  they 
neither  owned,  nor  were  interested  in,  any  other  property 
than  that  which  the  defendant  held  as  executor  as  aforesaid; 
and  that  the  estate  of  said  Mayberry  raised  cotton  in  the  year 
1852.  The  defendant  offered  in  evidence  a  copy  of  the  will 
of  said  testator,  to  which,  as  being  illegal  and  irrelevant,  the 
plaintiff  objected  ;  but  the  court  overruled  the  objection,  and 
plaintiff  excepted." 

On  this  evidence,  the  court  charged  the  jury, — 
."  1.  That  if  they  believed   from   the   evidence   that  the 
defendant,  being  the  executor  of  the  estate  of  Jacob  Mayber- 
ry, deceased,  directed  the  plaintiff,  about  the  first  of  the  year 
1852,  to  sell  goods  to  the  children  of  said  Mayberry,  and  to 
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charge  the  same  to  each  one  of  the  children  separately  as 
they  were  bought,  and  said  that  he  would  pay  for  them  at  the 
end  of  the  year,  or  when  he  sold  the  cotton  ;  and  that  plain- 
tiff, knowing  defendant  to  be  such  executor,  did  thereupon 
sell  the  goods  sued  for  to  the  said  children,  and  charged  them 
to  the  children, — expecting  payment  from  the  defendant  as 
executor  of  said  Mayberry,  and  not  from  him  individually, — 
then  plaintiff  cannot  recover  in  this  action  ;  and  the  jury  may 
look  to  his  acts  and  declarations,  to  show  from  what  source 
he  looked  for  payment. 

"  2.  If  the  jury  believe  from  the  evidence,  that  the  defend- 
ant, being  the  executor  of  the  estate  of  said  Jacob  Mayberry, 
about  the  first  of  the  year  1852,  directed  plaintiff  to  let  the 
children  of  said  Mayberry  have  goods,  and  to  charge  them  to 
each  of  them  as  they  bought  the  same,  and  said  that  he  would 
pay  for  them  at  the  end  of  the  year,  or  when  he  sold  the 
cotton  ;  and  that  plaintiff,  knowing  that  defendant  was  such 
executor,  afterwards  sold  goods  to  said  children,  and  charged 
the  same  to  each  of  them  as  they  bought  the  same,  and 
understood  and  expected  to  receive  payment  therefor  from 
the  estate  of  said  Mayberry,  through  the  defendant  as  execu- 
tor of  said  estate, — then  plaintiff  cannot  recover  in  this  suit, 
and  they  must  find  a  verdict  for  defendant. 

"  3.  If  the  jury  believe  from  the  evidence,  that  the  defendant, 
being  the  executor  of  the  estate  of  said  Mayberry,  about  the 
first  of  the  year  1852,  directed  plaintiff  to  let  the  children  of 
said  Mayberry  have  goods,  and  to  charge  the  same  to  each 
one  of  them  as  they  respectively  bought  the  same,  and  said 
that  he  would  pay  for  them  at  the  end  of  the  year,  or  when 
he  sold  the  cotton  ;  and  that  plaintiff  knew,  at  the  time  of 
this  statement,  that  defendant  was  executor  as  aforesaid  ;  and 
there  was  no  evidence  to  show  that  plaintiff  agreed  with 
defendant  that  he  would  sell  goods  to  the  children  as  request- 
ed, or  that  he  informed  defendant  that  he  was  acting  on  what 
he  said  to  him, — then  the  jury  must  find  for  defendant. 

"4.  If  the  jury  believe  from  the  evidence,  that  the  defend- 
ant, about  the  first  of  the  year  1852,  after  he  became  executor 
of  said  Mayberry,  went  to  plaintiff's  store,  and  said  to  him, 
in  substance, '  Let  the  children  of  Jacob  Mayberry  have  goods, 
and  charge  the  goods  to  each  as  they  respectively  get  the 
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same,  and  I  will  pay  for  them  at  the  end  of  the  year,  or  when 
the  cotton  is  sold' ;  and  that  plaintiff  knowing  at  the  time 
that  defendant  was  executor  as  aforesaid,  and  expecting  to 
get  payment  therefor  from  the  estate  of  said  Mayberry. 
through  defendant  as  executor,  sold  the  goods  now  sued  for 
to  said  children, — then  the  plaintiff  cannot  recover  in  this 
action,  although  the  jury  may  believe  that  he  sold  all  the 
goods  sued  for  to  said  children,  and  they  cannot  return  a 
verdict  for  him. 

"  5.  If  the  jury  believe  from  the  evidence,  that  the  defend- 
ant, being  the  executor  of  said  Mayberry's  estate,  about  the 
first  of  'the  year  1852,  said  to  plaintiff,  who  knew  that  he  was 
such  executor,  '  Let  the  children  of  Jacob  Mayberry  have 
goods,  and  charge  them  to  them  as  they  respectively  buy  the 
same, — said  defendant  intending  at  the  time  that  the  plaintiff 
should  only  sell  such  goods  as  were  necessary  and  proper  for 
said  children  to  have  ;  and  that  plaintiff  knew  that  such  was 
defendant's  intention, — then  plaintiff,  if  entitled  to  recover 
anything,  can  only  recover  such  articles  as  were  proper  and 
necessary  for  said  children  to  have,  their  estate  and  circum- 
stances in  life  being  considered. 

"  6.  If  the  jury  believe  from  the  evidence,  that  the  plaintiff 
is  entitled  to  recover  anything,  then  they  must  find  a  verdict 
only  for  the  items  in  the  accounts  of  Priscilla  and  Theresa 
Mayberry  which  are  proved  to  have  been  sold  to  the  children 
themselves,  and  not  for  any  items  bought  by  the  negroes,  or 
by  any  other  person  in  their  names. 

"  7..  Under  the  will  of  said  Mayberry,  the  defendant,  as 
executor,  would  not  be  authorized  to  pay  the  accounts  sued 
on  ;  and  if  paid  by  him,  he  will  not  be  allowed  credit  there- 
for as  executor,  except  so  far  as  they  may  be  necessaries  for 
the  children. 

"  8.  Although  the  defendant  may  have  funds  in  his  hands 
belonging  to  the  estate  at  the  time  of  the  executor's  return, 
that  fact  creates  no  liability  on  him  to  pay  the  account  sued 
on." 

The  plaintiff  excepted  to  each  one  of  these  charges,  and 
requested  others  which  it  is  unnecessary  to  notice  ;  and  he 
now  assigns  as  error  the  rulings  of  the  court  on  the  evidence. 
and  the  charges  given. 
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WM.  M.  BROOKS,  for  the  appellant,  and  I.  W.  GARROTT, 
contra,  argued  all  the  points  presented  by  the  assignments  of 
error. 

WALKER,  J. — Whether  the  defendant's  promise  was 
within  the  statute  of  frauds,  is  one  of  the  questions  of  this 
case.  The  promise,  with  its  accompanying  declarations,  was 
as  follows :  "  Let  the  children  of  Jacob  Mayberry,  deceased,  have 
any  goods  they  wish,  and  charge  them  to  the  children  separately  ; 
and  lunllpayfor  them  at  the  end  of  the  year,  or  as  soon  as  the 
cotton  crop  is  sold."  This  promise,  was  a  direct,  and  not  a 
collateral  undertaking,  unless  the  direction  to  charge  the 
children  gives  it  a  different  aspect.— Rhodes  v.  Leeds,  3  St.  & 
P.  212  ;  Bates  v.  Starr,  6  Ala.  697  ;  Oliver  v.  Hire  &  Le- 
Barron,  14  Ala.  590  ;  Scott  v.  Myatt  &  Moore,  24  Ala.  489. 
If  the  persons  who  procured  the  goods  are  liable,  then,  under 
a  rule  long  established,  the  promise  would  be  collateral. — 
Puckett  v.  Bates,  4  Ala.  390  ;  Leland  v.  Creyon,  1  McCord, 
100  ;  Cutler  v.  Hinton,  &  Randolph,  509  ;  Ware  v.  Stephen- 
son,  10  Leigh,  155.  If,  therefore,  under  the  contract  the 
children  were  liable  at  all,  the  promise  would  be  deemed 
collateral.  What  would  be  the  effect  of  the  fact,  unexplained, 
that  the  goods  were  charged  to  the  respective  persons  who 
procured  them,  is  not  a  question  in  this  case.  No  authority 
can  be  found  contradictory  of  the  position,  that  it  is  a  ques- 
tion of  intention,  whether  charging  the  goods  to  the  person 
receiving  them  proves  that  the  credit  was  given  to  him. — 
Cutler  v.  Hinton,  supra  ;  Scott  v.  Myatt  &  Moore,  supra. 
The  intention  of  the  defendant  to  bind  himself  by  his  promise, 
notwithstanding  the  goods  might  be  formally  charged  to  the 
respective  persons  procuring  them,  is  shown  by  the  contract 
itself.  The  promise  was,  that  if  the  plaintiff  would  let  the 
children  of  the  deceased  have  any  goods  they  wanted,  and 
charge  them  respectively,  he,  the  defendant,  would  pay  for 
them  at  the  end  of  the  year,  or  when  the  cotton  was  sold. 
The  act  of  charging  the  goods  to  the  children  thus  appears  to 
be  consistent  with  the  terras  of  the  promise,  and  can  contrib- 
ute nothing  to  prove  that  promise  to  be  collateral  ;  because 
it  asserts,  unconditionally,  that  if  the  goods  were  so  charged. 
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the  defendant  would  pay  for  them  at  the  end  of  the  year,  or 
when  the  cotton  should  be  sold. 

The  promise  is  one  which,  by  its  terms,  imposes  a  personal 
liability  upon  the  defendant  ;  and  notwithstanding  he  may 
have  been  an  executor,  authorized  by  the  will  to  supply  goods 
to  the  children  of  the  deceased,  and  intended,  at  the  time  he 
made  the  promiso,  to  pay  out  of  the  estate  of  the  deceased, 
and  the  plaintiff  himself  expected  payment  to  be  made  from 
that  source,  the  defendant  is  personally  liable  on  his  promise. 
The  purchases  of  trustees,  including  executors,  administrators 
and  guardians,  when  made  in  obedience  to  the  duties  of  the 
trust,  impose  upon  .them  a  personal  liability.  The  seller 
must  look  to  them  for  payment,  and  they  must  look  to  the 
trust  estate  for  reimbursement. — Simms  v.  Norris  &  Co., 
5  Ala.  42  ;  Jones  v.  Dawson,  19  Ala.  672  ;  Kirkman,  Aber- 
nathy  &  Hanna  v.  Benham,  28  Ala.  501  ;  Johnson  v.  Gains, 
8  Ala.  791  ;  Peters  v.  Heydenfeldt,  3  Ala.  305. 

The  assent  of  the  minds  of  both  parties  is  necessary  to  con- 
stitute a  contract ;  .and  if  one  make  a  proposition,  he  may  re- 
call it  at  any  time  before  its  acceptance ;  but  it  is  not  necessary 
that  the  mutual  consent  of  the  two  minds  should  occur  at  the 
same  time. — Falls  &  Caldwell  v.  Gaither,  9  Porter,  605. 
The  defendant  did  not  require,  and  the  promise  itself  did 
not  from  its  nature  exact,  an  immediate  response.  The 
promise  itself  seems  to  assume  its  acceptance,  and  to  contem- 
plate the  supply  of  the  goods,  and  the  debiting  of  the  persons 
indicated,  as  the  next  step  on  the  plaintiff's  part.  -  It  was, 
therefore,  certainly  not  necessary  that  the  assent  of  the  plain- 
tiff's mind  should  have  been  given  at  the  time  of  the  promise. 
From  the  supply  and  charging  of  the  goods  to  the  persons 
indicated  in  the  promise,  in  pursuance  to  it,  and  in  the  absence 
of  its  revocation,  if  made  within  a  reasonable  time,  the  law 
would  imply  the  assent  to  the  defendant's  promise. — 1  Par- 
sons on  Contracts,  book  2,  ch.  2,  pp.  399  to  403. 

The  first  four  charges  given  by  the  court  are  inconsistent 
with  the  principles  above  laid  down,  and  we  decide  that  the 
court  erred  in  giving  them. 

The  promise  presented  in  the  fifth  charge,  differs  from  that 
proved,  in  its  omission  of  the  direction  to  "  let  the  children 
have  any  goods  they  wis/ied  "  ;  and  we  are  not  certain  that 
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there  was  any  testimony  upon  which  the  charge  could  be 
predicated.  But,  waiving  those  questions,  we  decide,  that  the 
proposition  asserted  by  the  charge  is  not  the  law.  The  pro- 
position, condensed,  is,  that  although  the  defendant  promised 
to  pay  for  the  goods  sold,  without  imposing  any  restriction 
as  to  the  quality  or  amount ;  yet,  if  the  defendant  had  the 
intention  that  the  plaintiff  should  sell  only  goods  of  a  certain 
character,  and  that  was  known  to  the  plaintiff,  there  would 
be  no  liability  for  any  other  kind  of  goods.  The 'Contract 
set  forth  in  the  charge,  is  plain,  intelligible,  and  free 
from  ambiguity  ;  the  legal  obligations  resulting  from  it  are 
equally  plain  ;  and  the  naked  question  is,  can  this  contaact, 
free  from  ambiguity,  not  shown  to  be  tainted  by  fraud,  or  to 
have  been  made  through  mistake,  be  modified  materially  as 
to  its  terms,  so  as  to  conform  to  an  intention,  variant  from 
it,  of  one  of  the  parties,  known  to  the  other.  We  decide  this 
question  in  the  negative.  In  sustaining. the  charge,  we  should 
not  construe  or  interpret  the  contract  of  the  parties  according 
to  their  intention  in  making  it,  but  change  it  into  a  conformity 
with  an  intention  outside  of  the  contract.  "  A  contract, 
which  parties  intended  to  make,  but  did  not  make,  cannot  be 
set  up  in  the  place  of  one  which  they  did  make,  but  did  not 
intend  to  make." — 2  Parsons  on  Contracts,  9  ;  Benjamin  v. 
McConnell,  4  Oilman,  536. 

We  proceed  to  lay  down  the  principles  which  we  deem 
applicable  to  the  questions  presented  in  the  other  charges 
given  by  the  court.  A  separate  examination  of  each  charge 
is  not  necessary.  The  children,  for  whom  the  defendant 
undertook,  might,  consistently  with  the  terms  of  the  contract 
in  this  case,  procure  the  goods  through  their  servants  ;  but 
the  authority  of  the  servants  must  be  shown,  as  in  other 
cases.  If  the  defendant  is  liable  upon  the  contract  at  all,  it 
is  not  for  purchases  by  the  children  as  his  agents,  but  for 
themselves  on  his  account ;  and  therefore  the  doctrine  that 
delegated  authority  cannot  be  delegated  has  no  application. 

The  questions,  whether  the  executor  of  the  last  will  and 
testament  of  the  deceased  would  be  allowed  to  pay  the  ac- 
counts out  of  the  assets  of  the  estate,  or  whether  he  had  funds 
of  the  estate  in  his  hands,  or  what  his  authority  was  under 
the  will,  are  altogether  foreign  to  the  case.  If  there  is  any 
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liability  at  all,  it  is  personal,  and  cannot  be  affected  by  any 
of  those  matters.  No  charges  should,  therefore,  have  been 
predicated  upon  the*  supposition,  that  such  matters  affected 
the  liability  in  this  case  ;  and  the  will  itself  was  irrelevant 
and  inadmissible  as  evidence. 

Priscilla  Mayberry,  upon  the  proof  before  us,  was  a  compe- 
tent witness  for  the  plaintiff.  If  the  plaintiff  in  this  suit 
recover  from  the  defendant,  for  the  goods  sold  to  her,  she  is 
liable  over  to  the  defendant  ;  and  would,  therefore,  be  interest- 
ed in  favor  of  the  defendant,  as  to  the  question  of  the  amount 
and  value  of  the  goods  supplied  to  her.  Upon  the  question, 
whether  the  promise  is  direct  or  collateral,  her  interest  is 
balanced.  If  the  liability  is  original,  she  would  be  responsi- 
ble to  the  defendant  for  the  recovery  from  him.  If  the 
liability  is  collateral,  she  is  primarily  responsible  to  the  same 
extent  to  the  plaintiff.  The  authorities  cited  below  are  con- 
clusive on  this  last  point.  In  the  case  cited  from  Leigh's 
Reports,  it  is  intimated,  that  one  standing  in  the  position  of 
the  witness  is  responsible  to  the  defendant  for  the  costs  of 
the  suit,  and  would  therefore  probably  be  interested  for  him. 
Ware  v.  Stephenson,  10  Leigh,  155;  Cochran  v.  Dawson, 
1  Miles,  276  ;  Goodman  v.  Love,  1  Car.  &  P.  75,  (11  E.  C.  L. 
321).  What  is  said  above,  as  to  the  interest  of  Priscilla 
Mayberry,  is  upon  the  supposition,  that  the  goods  obtained 
by  her  were  of  such  character  that  she  might  be  liable  not- 
withstanding her  infancy.  If  the  goods  were  not  such  that 
she,  being  an  infant,  could  be  liable  for  them,  it  is  clear  that 
she  could  not  have  any  interest  in  the  case. 

The  bill  of  exceptions  does  not  disclose  what  the  chancery 
record  offered  in  evidence  contained  ;  and  we  are  unable,  on 
that  account,  to  decide  the  question  in  reference  to  its  ad- 
missibility. 

The  fact  of  plaintiff 's  commencing  suits  against  the 
children,  for  the  goods  charged  to  them  respectively,  was 
admissible  evidence,  as  affecting  the  question,  whether  the 
defendant  really  made  the  promise  alleged,  and  whether  the 
goods  were  sold  in  pursuance  to  that  promise. — Clealand  v. 
Walker,  11  Ala.  1058. 

The  plaintiff  offered,  in  explanation  of  his  commencing 
those  suits,  to  prove  the  advice  of  his  attorney  that  it  would 
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not  prejudice  his  action  against  the  defendant  ;  and  also, 
that  information  was  given  the  attorney,  at  the  same  time, 
that  the  children  were  willing  that  he  should  sue  and  recover 
judgment  against  them,  or  adopt  any  other  means  for  the 
collection  of  the  debts.  These  declarations  were  made  at 
the  time  when  the  suits  were  commenced,  and  must  be 
regarded  as  explanatory  of  the  act  of  commencing  them,  and 
were  therefore  a  part  of  the  res  gesta,  and  admissible  on  that 
ground,  if  no  other. 

Having  decided  that  the  liability  of  the  defendant  does 
not  depend  on  the  question  of  necessaries,  it  follows  that, 
in  our  judgment,  the  testimony  as  to  carrying  goods  by  the 
door  of  the  plaintiff's  store,  was  irrelevant. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 


GREEN  vs.  MACLIN  ET  AL. 

[MOTION  TO  DISMISS  APPEAL  BECAUSE  BASKED  BY  STATUTE  OF  LIMITATIONS.] 

1.  Limitation  of  appeal  from  judgment  rendered  before  adoption  of  Code, — There  i? 
no  limitation  to  an  appeal  from  a  judgment  of  the  circuit  court,  which  was 
rendered  less  than  three  years  before  the  Code  was  adopted  and  went  into 
operation  :  the  old  law  does  not  apply,  because  it  is  repealed  by  section  10 
of  the  Code  ;  the  provisions  of  the  Code  do  not  apply,  because  section  3040 
exempts  from  its  operation  "existing  judgments  and  decrees";  and  the  act 
of  1854  (Pamphlet  Acts  1853-4,  p.  71)  does  not  apply,  because  it  has  no 
reference  to  appeals. — Per  STOXE,  J..  sitting  alone. 

APPEAL  from  the  Circuit  Court  of  Benton. 

MOTION  to  dismiss  the  appeal,  on  the  ground  that  it  is 
barred  by  the  statute  of  limitations.  The  record  shews  that 
the  judgment  was  rendered  on  the  21st  April,  1851  ;  that  a 
writ-of-error  bond  was  executed  on  the  15th  September,  1851, 
returnable  to  the  then  next  term  of -this  court,  but  the  cause 
was  not  docketed,  and  no  proceedings  appear  to  have  been 
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afterwards  had  on  said  writ  of  error ;  that  an  appeal  bond 
was  given  in  the  court  below,  in  March,  1854,  payable  to  the 
next  friend  of  the  plaintiffs  of  record,  but  formal  in  all  other 
respects  ;  that  another  appeal  bond  was  executed  in  August, 
1854,  returnable  to  the  then  next  term  of  this  court,  and  in 
all  respects  formal. 

MORGAN  &  MARTIN,  for  the  motion. 
WHITE  &  PARSONS,  contra. 

STONE,  J. — I  am  satisfied  that  the  writ  of  error  can  exert 
no  influence  in  this  case,  either  for  or  against  the  motion. 
It  was  not  prosecuted,  and  no  motion  was  made  to  affirm  the 
judgment  on  certificate.  The  case  must  stand,  then,  as  if  no 
writ  of  error  had  ever  been  sued  out. — Tardy  v.  Murray, 
17  Ala.  585  ;  U.  S.  v.  Haden,  5  Porter,  533. 

The  appeal  sued  out  in  March,  1854,  is  defective,  because 
the  bond  is  not  payable  to  the  plaintiffs  of  record. 

It  is  contended  that  the  appeal  taken  in  August,  1854, 
should  be  dismissed,  because,  as  it  is  argued,  an  appeal  was 
then  barred  by  the  statute,  being  taken  more  than  three  years 
after  the  judgment  appealed  from  was  rendered. 

Under  the  law  as  it  existed  when  this  judgment  was  ren- 
dered, a  writ  of  error  could  be  sued  out  at  any  time  within 
three  years,  and  not  afterwards. — Clay's  Digest,  309,  §  17. 
The  Code  abolishes  writs  of  error  in  civil  cases,  and  substi- 
tutes appeals  in  their  stead.  They  are  limited  to  two  years 
after  judgment  rendered.— Code,  §  3040.  The  Code  went 
into  operation  January  17,  1853,  before  the  bar  would  have 
been  complete  under  either  statute. 

Does  either,  and,  if  either,  which  of  these  statutes,  govern 
this  case  ?  I  am  persuaded  that  neither  statute  operates  a 
bar. 

The  Code  (§  10)  repeals  "  all  acts  of  a  public  nature,  de- 
signed to  operate  on  all  the  people  of  the  State^  and  which 
are  not  embraced  in  it."  The  former  statute,  not  being  con- 
tained in  the  Code,  was  then  repealed  on  the  17th  January, 
1853.  The  bar  not  being  perfected,  of  course  the  repealed 
statute  never  could  perfect  it.  The  only  section  of  the  Code 
which  defines  a  limit  within  which  appeals  may  be  taken  from 
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judgments  such  as  this,  is  section  3040.  That  section  express- 
ly declares,  that  its  "  provisions  do  not  apply  to  existing 
judgments  or  decrees."  This  judgment  was  in  existence, 
alike  when  the  Code  was  enacted,  and  when  it  went  into 
operation;  and  it  follows  that  the  section  cited  above  does 
not  govern  it.  / 

The  case  of  Andrews  &  Andrews  v.  Huckaby's  Adm'r,  at 
the  present  term,  is  decisive  in  favor  of  the  construction  above 
expressed.  In  that  case,  the  statute  of  non-claim  was  invoked. 
Under  the  law  as  it  existed  prior  to  the  Code,  the  bar  of  18 
months  was  not  complete  on  the  17th  January,  1853.  The 
bar  provided  by  the  Code  was  also  18  months,  hut  its  pro- 
visions were,  in  other  respects,  different  from  the  former  law. 
We  held,  that  the  former  law.  not  being  embraced  in  the 
Code,  was  repealed  by  the  10th  seel  ion  of  the  latter.  In 
that  opinion  we  employed  the  following  language:  "The 
statute  of  non-claim,  like  the  statute  of  limitations,  is  subject 
to  repeal  or  modification  by  the  legislature  ;  and  when  repeal- 
ed, cannot  be  effective  to  complete  a  bar,  incomplete  at  the 
time  of  its  repeal.  It  is  therefore  inadmissible  to  extend  the 
operation  of  the  act  of  1850,  beyond  the  date  of  its  repeal  by 
the  Code  on  the  17th  January,  1853,  so  as  to  perfect  a  bar 
by  the  addition  of  subsequent  time  to  that  which  had  elapsed 
before  the  repeal." 

In  this  case,  the  three  years  statute  had  not  barred  a  writ 
of  error,  when  the  Code  went  into  effect.  It  is  therefore 
inadmissible  to  extend  the  operation  of  this  repealed  statute, 
so  as  to  complete  a  bar  which,  at  the  time  of  its  repeal,  was 
incomplete. 

As  we  have  seen,  the  limitation  to  appeals  provided  by  the 
Code,  has  no  bearing  on  judgments  then  in  existence.  There 
is,  then,  no  statutory  bar  to  appeals  from  judgments  circum- 
stanced as  this  is. 

It  may  be  supposed  that  the  case  of  Mazange  v.  Slocum. 
23  Ala.  668,  is  in  conflict  with  this  opinion.  In  the  opinion 
delivered  in  that  case,  the  court  use  this  expression  :  "As  to 
the  limitation  for  suing  out  appeals,  section  3040  of  the  Code, 
which  reduces  the  time  to  two  years,  at  the  same  time  excludes 
judgments  rendered  before  it  took  effect;  leaving  such  judg- 
ments subject  to  the  three  years  limitation  as  provided  by  the  old 
45 
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law."  As  to  that  portion  of  the  above  extract  which  I  have 
italicized,  it  might  be  sufficient  to  say  it  is  pure  dictum.  1 
will  go  further,  however,  and  say  that  I  do  not  understand 
the  opinion  as  giving  any  sanction  to  the  doctrine,  that  the 
old  statute  of  three  years  had  any  operative  power,  after  the 
Code  went  into  operation,  and  thus  repealed  it.  I  think  I  do 
justice  to  the  writer  of  that  opinion,  and  at  the  same  time 
uphold  the  law,  when  I  confine  the  principle  asserted,  to 
those  judgments  rendered  before  the  Code  went  into  opera- 
tion, which  were  already  barred  by  the  three  years  statute. 
Thus  construed,  all  must  admit  the  correctness  of  that  decis- 
ion ;  and  there  is  no  conflict  between  it  and  what  I  have 
above  decided.  To  this  extent,  that  opinion  is  sustained  by 
the  later  case  of  Boykin  v.  Kernochan,  24  Ala.  697. 

The  act  of  February  15,  1854,  (Pamphlet  Acts,  71,)  refers 
alone  to  "  causes  of  action  accruing,"  and  "  possessions  com- 
mencing." It  was  not  intended  to  affect  this  question,  as  it 
makes  no  allusion  to  appeals. 

I  feel  constrained  to  hold,  that  the  right  of  appeal  in  this 
case  was  not  barred  on  the  7th  day  of  August,  1854. 

Motion  refused. 

RICE,  C.  J.,  and  WALKER,  J.,  not  sitting. 


STEAMBOAT  EMPIRE  vs.  ALA.  COAL  MINING  CO. 

[ATTACHMENT  SUIT  AGAINST  STEAMBOAT — SECURITY  FOR  COSTS  BY  CORPORATION.] 

1.  Refusal  to  dismiss  flit,  for  want  of  security  for  costs,  available  on  error  after  final 
judgment. — If  the  circuit  court  improperly  refuses  to  dismiss,  on  motion,  a 
suit  commenced  by  a  corporation  without  first  giving  security  for  the  costs, 
as  required  by  the  statute,  (Code,  §  2398,)  the  error  is  available  to  the 
defendant  on  appeal ;  and  the  cause  will  be  remanded,  with  instructions  to 
the  primary  court  to  dismiss  it. 

APPEAL  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  ANDREW  B.  MOORE. 


JANUARY  TERM.  1857. •  699 

Steamboat  Empire  v.  Ala.  Coal  Mining  Co. 

THIS  action  was  instituted  by  the  appellee,  a  corporation 
chartered  by  the  legislature  of  this  State,  under  sections 
2574-86  of  the  Code,  to  recover  damages  for  the  loss  of  a 
barge,  freighted  with  coal,  which  was  sunk  by  collision  with 
the  steamboat  'Empire.'  At  the  trial  term,  as  appears  both 
from  the  judgment  entry  and  the  bill  of  exceptions,  the  defend- 
ants moved  to  dismiss  the  suit,  on  account  of  the  plaintiff's 
failure  to  give  security  for  costs.  The  court  overruled  the 
motion,  and  the  defendants  excepted  ;  and  a  trial  being  had 
at  the  same  term,  a  final  judgment  was  rendered  for  the  plain- 
tiff. The  overruling  of  the  motion  to  dismiss,  and  the 
rendition  of  final  judgment  for  the  plaintiff,  with  other  mat 
ters,  are  now  assigned  as  error. 

E.  S.  DARGAN  and  GEO.  B.  BLEVINS,  for  appellants. 
BYRD  &  MORGAN,  contra. 

RICE,  C.  J.— In  the  case  of  the  Ala.  &  Tenn.  Rivers  Rail- 
road Co.  v.  Harris,  25  Ala.  R.  232,  it  was  decided  by  this 
court,  that  a  suit  commenced  by  a  corporation,  without  first 
giving  security  for  the  costs,  as  required  by  section  2398  of 
the  Code,  will  be  dismissed  on  motion.  The  suit  in  that  case 
was  commenced  by  notice  and  motion  under  the  act  of  1847. 
In  Ex  parte  Robbins,  at  the  last  term,  we  held,  that  a  suit 
commenced  by  attachment  is  within  the  intention  of  the  law 
which  requires  security  for  the  costs  to  be  given  by  non-resi- 
dents or  corporations  before  commencing  suit.  In  Shepherd 
&  Gordon  v.  Spriggs,  at  the  present  term,  we  held  that,  when 
the  suit  was  commenced  by  attachment,  the  undertaking  in 
the  attachment  bond,  to  pay  all  such  costs  and  damages  as 
the  defendant  in  the  suit  might  sustain  by  the  wrongful  or 
vexatious  suing  out  of  the  attachment,  did  not  furnish  such 
security  for  the  costs  as  the  Code  contemplated. 

Adhering  to  these  decisions,  it  is  clear  that,  if  there  had 
been  no  final  judgment  rendered  in  the  present  suit,  the  refu- 
sal of  the  court  below  to  dismiss  the  suit  on  defendant's 
motion,  for  the  failure  of  the  plaintiff  to  give  the  required 
security  for  costs  before  it  was  commenced,  would  entitle  the 
defendants  to  a  mandamus,  to  compel  the  dismissal  of  the 
suit ;  and  the  question  is,  whether,  after  the  final  judgment. 
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that  refusal  is  available  to  defendants  on  appeal.  We  do  not 
hesitate  to  say  it  is.  Otherwise,  the  circuit  court,  by  such 
wrongful  refusal,  would  be  able  to  destroy  the  right  to  a  dis- 
missal given  by  statute  to  the  defendants.  For  the  final 
judgment  in  the  suit  cannot  be  reversed  by  mandamus,  nor  on 
an  application  for  a  mandamus.  The  only  mode  in  which 
the  defendants  can,  after  final  judgment  against  them,  procure 
its  reversal,  is  by  appeal  ;  and  we  cannot  allow  the  circuit 
court  to  deprive  them  of  their  statutory  right  to  a  dismissal  of 
the  suit.  Our  view  is  sustained  by  Gordon  v.  Longest, 
16  Peters,  97.  See,  also,  Ex  parte  Cole,  28  Ala.  R.  50. 

The  circuit  court  erred,  in  its  refusal  to  dismiss  the  suit  on 
the  motion  of  the  defendants.  For  that  error,  its  judgment 
is  reversed,  and  the  cause  is  remanded,  with  instructions  to 
that  court  to  dismiss  the  suit,  unless  it  shall  be  proved  that 
security  for  the  costs  was  given,  according  to  our  views  above 
expressed,  before  the  suit  was  commenced. 
*"':*>!  «'{j»v l._  .itr^.'4  J  .»,; •*  ,  , 
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[STATUTORY  ACTION  BY  ADMINISTRATOR  TO  RECOVER    DAMAGES  FOR  INTESTATE'S 

DEATH.] 

1.  Merger  of  civil  action  in  felony. — The  common-law  doctrine,  as  to  the  merger 
of  a  civil  action  in  a  felony,  does  not  apply  to  a  statutory  action  (Code, 
§  1938)  by  an  administrator  to  recover  damages  for  the  wrongful  act  or 
omission  which  caused  the  death  of  his  testator. 

f^% 

APPEAL  from  the  Circuit  Court  of  Bibb. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

THIS  action  was  brought  by  the  administrator  of  Jesse 
Lankford,  deceased,  against  Walter  Barrett ;  and  the  com- 
plaint was  as  follows : 

"  David  Lankford,  as  administrator  of  Jesse  Lankford, 
deceased,  plaintiff,  claims  of  Walter  Barrett,  the  defendant, 
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the  sum  of  $3,000  damages,  for  a  wrongful  assault  and  bat- 
tery by  said  defendant  unlawfully  committed,  with  force  and 
arms,  upon  the  body  of  the  said  Jesse  Lankford  in  his  lifetime, 
to-wit,  on  the  7th  day  of  -August,  1854  ;  by  means  and  by 
reason  of  which  aforesaid  wrongful  act,  the  death  of  the  said 
Jesse  Lankford  was  then  and  there  caused.  And  plaintiff 
avers,  that  the  said  Jesse  Lankford,  if  he  had  lived,  could 
have  maintained  an  action  against  the  said  defendant,  for 
the  said  wrongful  act ;  and  that  the  yearly  income  of  the 
said  Jesse  Lankford  in  his  lifetime  was  of  great  value,  and 
amounted  to  a  large  sum,  to-wit,  the  value  and  amount  of 
$3,000." 

The  defendant  demurred  to  the  complaint,  because  (inter 
alia)  "  it  does  not  aver  that  the  defendant  has  been  criminally 
prosecuted  for  the  wrongful  killing  of  said  Jesse  Lankford." 
The  court  sustained  the.  demurrer,  and  its  decision  is  now 
assigned  as  error. 

J.  R.  JOHN  and  WM.  M.  BROOKS,  for  the  appellant. — 
The  common-law  doctrine  of  merger  does  not  apply  to  this 
action,  which  is  a  purely  statutory  remedy,  unknown  to  the 
common  law  ;  nor  do  the  reasons  and  policy  of  the  doctrine 
apply.  The  rule  was  founded  on  the  policy  of  the  law  that 
felons  should  be  brought  to  justice,  and  superadded  the  strong 
motive  of  self-interest  as  an  additional  inducement  to  the 
prosecution,  while  taking  away  from  the  injured  person,  who 
was  presumed  to  be  best  acquainted  with  the  transaction,  and 
therefore  best  prepared  to  conduct  the  prosecution,  all  motive 
to  compound  the  felony.  But  where  the  injured  party  is 
dead,  the  reason  of  the  law  ceases  ;  and,  cessanfe  ratione,  ces- 
sat  etiam  lex.  To  apply  the  doctrine  of  merger  to  this 
statutory  action,  would,  in  a  great  majority  of  instances, 
render  the  remedy  totally  valueless  ;  for,  while  the  statute 
requires  the  action  to  be  brought  within  twelve  months,  it  is 
a  well-known  fact,  that  cases  of  homicide  are  seldom  (if  ever) 
terminated  within  that  period.  But  the  terms  ot  the  statute 
do  not  require  or  justify  such  a  construction  :  it  is  expressly 
provided,  that  the  action  may  be  brought  "  at  any  time" 
within  twelve  months  after  the  death  ;  and  the  provisions  of 
the  subsequent  sections  show  that  the  prosecution  has  nothing 
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to  do  with  the  action.  The  fact  that,  in  England,  and  in 
some  of  the  United  States,  the  doctrine  of  merger  has  never 
been  applied  to  actions  under  similar  statutes,  is  persuasive 
to  show  that  it  does  not  apply.  For  analogous  cases,  see 
Carey  and  Wife  v.  Berkshire  Railroad  Co.,  1  American  Rail- 
road Cases,  442;  Baker  v.  Bailey,  16  Barbour,  54;  Blake 
v.  Midland  Railroad  Co.,  10  English  Law  and  Equity,  437. 

I.  W.  GARROTT,  contra. — Under  the  law  which  existed 
prior  to  the  adoption  of  the  Code,  it  is  clear  that,  without  a 
previous  prosecution  of  the  felony,  the  action  could  not  have 
been  maintained. — Martin  v.  Martin,  25  Ala.  201  ;  Blackburn 
v.  Miuter,  22  Ala.  614  ;  Middleton  v.  Holmes,  3  Porter,  424; 
Morgan  v.  Rhodes,  1  Stewart,  70  ;  McGrew  v.  Cato,  Minor, 
8.  There  is  nothing  in  the  Code  which  shows  that  the  legis- 
lature intended  to  repeal  or  interfere  with  this  principle, 
while  they  must  be  presumed  to.have  had  knowlegde  of  it. 
If  it  had  been  intended  that  the  principle  should  not  apply 
to  actions  like  this,  it  would  have  been  easy  to  declare  it  in 
express  terms.  Every  reason,  which  could  be  urged  in  sup- 
port of  the  doctrine,  applies  with  full  force  to  such  actions. 
The  terms  of  the  statute,  too,  favor  the  idea  that  the  princi- 
ple is  retained.  Section  1938  authorizes  the  administrator 
to  maintain  the  action,  provided  the  deceased,  if  he  had  lived, 
could  have  maintained  an  action  for  the  same  actor  omission. 
The  plaintiff's  intestate  in  this  case,  if  he  had  lived,  could 
not  have  maintained  a  civil  action  for  the  injury,  without  a 
previous  prosecution  for  the  criminal  offense  ;  and  it  seems 
to  follow  that  the  administrator  is  equally  required  to  prose 
cute  criminally.  Section  1940,  while  providing  that  the 
action  may  be  maintained,  where  the  defendant  has  been 
prosecuted,  irrespective  of  his  conviction  or  acquittal,  implies 
that  the  prosecution  is  necessary. 

WALKER,  J. — This  suit  is  predicated  upon  section  1938 
of  the  Code,  which  is  in  the  following  words:  "  When  the 
death  of  a  person  is  caused  by  the  wrongful  actor  omission  of 
another,  the  personal  representative  of  the  former  may  main- 
tain an  action  against  the  latter,  at  any  time  within  one  year 
thereafter,  if  the  former  could  have  maintained  an  action 
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against  the  latter,  for  the  same  actor  omission,  had  he  lived." 
The  provision  that  the  action  under  this  statute  must  be 
brought  within  twelve  months  from  the  death  of  the  injured 
person,  and  may  be  brought  at  any  time  within  the  twelve 
months,  precludes  an  application  to  the  action  of  the  common- 
law  doctrine  of  merger.  The  representative  is  permitted 
by  the  statute  to  sue  at  any  time  after  the  death,  within 
twelvemonths.  If  he  is  required  to  prosecute  the  offender 
criminally  before  action  brought,  he  certainly  would  not  be 
permitted  to  bring  the  suit  at  any  time  within  twelve  months. 
It  is  thus  clear  that,  to  require  such  a  prosecution,  previous 
to  the  action,  would  abrogate  a  right  conferred  by  the  stat- 
ute. The  statute  prescribes  twelve  months  from  the  death,  as 
the  period  within  which  the  suit  must  be  brought.  If  the 
suit  cannot  be  brought  until  there  is  a  criminal  prosecution 
terminated,  we  should  have  the  absurdity  of  a  statute  of 
limitations  running  against  an  action  before  the  party  had  a 
right  to  commence  H.  The  statute  might,  and  in  most  in- 
stances would,  perfect  a  bar  to  the  action,  before  the  law 
permitted  the  party  to  bring  the  suit.  For  these  reasons,  we 
decide,  that  the  statute,  by  its  terms,  forbids  the  requisition 
from  the  representative  of  the  deceased  of  an  antecedent 
criminal  prosecution,  and  that  the  court  below  erred  in  sus- 
taining the  demurrer  to  the  appellant's  complaint. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 


BOYD  w.  BECK. 

[BILL  IN  EQUITY   FOR   FORECLOSURE   OF  MORTGAGE  ON  PERSONAL  PROPERTY.] 

L.  Domicile.— A  temporary  absence  from  the  county  of  one's  fixed  domicile,  on 
business  or  pleasure,  with  the  intention  of  returning,  and  an  actual  return 
in  accordance  with  such  intention,  do  not  work  a  change  of  domicile. 

2.  Mortgage  not  affected  by  renewal  of  note. — The.  renewal  of  a  note  or  bill  of  ex- 
change, secured  by  mortgage,  is  neither  a  payment  nor  a  discharge  of  the 
lien  of  the  mortgage. 
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3.  Nor  by  second  mortgage  on  same  and  other  property. — A  second  mortgage,  on  the 
same  and  other  property,  postponing  the  law-day  fixed  by  the  first,  does  not 
destroy  the  lien  of  the  fir^t. 

4.  Registration  and  notice. — Actual  notice  of  a  prior  unrecorded  mortgage  dis- 
penses with  the  necessity  of  registration  :  a  party  who,   with   such  actual 
notice,  takes  a  conveyance  of  the  mortgaged  property,  can  claim  no  advan- 
tage, as  against  the  prior  mortgagee,  on  account  of  the  want  of  registration. 

5.  Who  are  creditors  andpurchasers  under  act  of  1828. — Taking  a  second  mortgage 
as  a  further  security  of  a  pre-existing  debt,  without  incurring  any  new  lia- 
bility, or  parting  with  anything  valuable,  does  not  constitute  the  mortgagee 
either  a  creditor  or  purchaser  under  the  act  of  1828.  (Clay's  Digest,  255,  §  5.) 

6.  Adverse  possession  ae  between  mortgagor  and  mortgagee. — The  statute  of  limitations 
does  not  begin  to  run  against  a  mortgagee  out  of  possession,  as  in  favor  of 
the  mortgagor  or  his  vendee,  even  after  the  law-day  has  passed,  until  there 
is  some  overt  act,  or  open  assertion  of  adverse  title,  because  the  latter  are 
presumed  to  hold  in  subordination  to  the  title  of  the  mortgagee  ;  and  if  a 
second  mortgagee  recover  the  property  (personal)  by  suit  from  the  mortga- 
gor, and  afterwards  purchase  at  his  own  sale,  the  first  mortgagee  is  not 
barred  of  his  right  of  foreclosure,  at  least  until   after  the  expiration  of  six 
years  from  the  sale. 

7.  Presumed  satisfaction  of  mortgage  debt. — Where  a  mortgage,  given  to  secure  an 
accommodation  endorser  in  bank,  became  forfeited  in  1838,  while  the  bank 
debt  was  extended,  from  time  to  time,  until  1842,  and  reduced  to  judgment 
in  1843;  the  balance  due  on  the  judgment  being  paid  by  the  mortgagee  in 
January,  1845, — held,  that  the  mortgage  debt  could  not  be  presumed  satis- 
fied, so  as  to  bar  the  right  of  foreclosure,  at  Itast  until  the  expiration  of  six 
years  from  the  time  of  this  payment. 

APPEAL  from  the  Chancery  Court  of  Macon. 
Heard  before  the  Hon.  JAMES  B.  CLARK. 

THE  material  facts  shown  by  the  record  are  these : 
On  the  10th  February,  1838,  one  Bushrod  W.  Bell,  then  a 
resident  citizen  of  Montgomery  county,  drew  his  bill  of  ex- 
change for  $7,000,  at  six  months,  on  Edward  Hanrick,  which 
was  accepted  by  said  Hanrick,  and  endorsed  by  James  C. 
Boyd  and  Thornton  Taliaferro,  for  the  accommodation  of 
said  Bell,  and  was  afterwards  discounted  by  the  Branch 
Bank  at  Montgomery  ;  and  on  the  28th  March,  1838,  to 
secure  these  parties  against  their  liability  on  this  bill,  said 
Bell  executed  to  said  Boyd  and  Taliaferro  a  mortgage,  con- 
taining a  power  of  sale  in  the  event  the  bill  was  not  paid  at 
maturity,  on  a  tract  of  land,  known  as  the  "  Lee  place,"  and 
containing  about  535  acres,  and  seven  slaves.  This  mortgage 
was  duly  acknowledged  and  recorded,  within  thirty  days 


JANUARY  TERM,  1857. 705 

Boyd  v.  Beck. 

after  its  execution,  in   Montgomery  county.     The  bill  of  ex- 
change was  not  paid  at  maturity,  but  was  afterwards  renewed, 
from  time  to  time,   as  follows  :   By  bill  for  $7,000,  at  six 
months,  dated  13th  August,  1838,  drawn  by  Benjamin  J. 
Gause,  accepted  by  Bell,  and  endorsed  by  Boyd  and  Talia- 
ferro ;  this  by  another  bill  for  $7,278  29-100,  at  six  months, 
dated  February  16,  1839,  drawn  by  Bell,  accepted  by  Gause, 
and  endorsed  by  Boyd  and  Taliaferro  ;  and  this  by  a  bill  for 
$8,751    31-100,    drawn,   accepted,  and  endorsed  as  before, 
which  included  another  debt  of  $1.000,  evidenced  by  Bell's 
bill  for  that  amount,  dated  October  19,  1838,  at  ninety  days, 
accepted   by   said   Gause,   and  endorsed   by   Boyd  and  one 
Adam  Felder.     On  the  30th  September,  1839,  for  the  purpose 
of  further  protecting    and   securing   Boyd   and    Taliaferro 
against  their  liability  on  this  last  bill  of  exchange,  Bell  exe- 
cuted to   them  another  mortgage,  with  a  power  of  sale,  on 
the  same  land  and  slaves  covered  by  the  first  mortgage,  and, 
in  addition  thereto,  about  twenty  more  slaves  ;  which  mort- 
gage, within  thirty  days  after  its  execution,  was  regularly 
proved  and  recorded  in  Montgomery  county.     This  last  bill 
of   exchange,    at    maturity,  was    renewed   by   another  for 
$8,754  80100,  at  twelve  months,   dated   1st  March,    1841, 
drawn  by  Bell,  accepted  by   Gause,  and  endorsed  by  Boyd 
and  Taliaferro  ;  and  this  again  not  being  paid,  the  Bank  re- 
covered a  judgment   thereon  against  Boyd,  at  the  fall  term, 
1843,  of  the  circuit  court  of  Montgomery  county,  for  the  sum 
of  $10,405  87-100. 

After  the  execution  of  the  mortgage  first  above  described, 
and  some  time  in  the  spring  of  1839,  Bell  removed  from 
Montgomery  to  Talladega  county,  carrying  with  him  his 
family,  negroes,  and  other  property,  and  kept  the  hotel  at 
"  Talladega  springs"  during  the  summer  of  1839,  while  he 
fanned  with  his  slaves  in  the  vicinity;  and  one  of  the  ques- 
tions in  the  case  is,  whether  this  removal  operated  a  change 
of  residence.  Late  in  the  fall  (the  precise  time  nowhere  ap- 
pears) he  returned  to  Montgomery,  and  resided  there  con- 
tinuously until  his  death,  which  occurred  in  1845.  Neither 
of  the  mortgages  above  mentioned  was  ever  recorded  in 
Talladega. 

On  the  17th  August,  1839,  while  in  Talladega,  Bell  there 
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executed  to  Pharr  &  Beck,  then  parties  in  trade,  a  mortgage 
on  the  slaves  which  he  had  carried  with  him,  with  a  power 
of  sale,  to  secure  the  payment  of  six  promissory  notes,  falling 
'  due  on  the  1st  January,  in  the  years  1840  to  1845.  This 
mortgage  was  duly  proved  and  recorded,  within  thirty  days 
after  its  execution,  in  Talladega  county,  but  was  never 
recorded  in  Montgomery  ;  and  it  is  proved  by  two  witnesses, 
that  Pharr  &  Beck,  at  the  time  of  its  execution,  had  actual 
notice  of  the  previous  mortgage  to  Boyd  and  Taliaferro.  In 
1843,  the  notes  secured  by  this  mortgage  not  having  been 
paid  as  they  fell  due,  Pharr  &  Beck  instituted  a  suit  against 
Bell,  in  the  circuit  court  of  Talladega.  for  the  recovery  of  the 
negroes  conveyed  by  the  mortgage,  and  recovered  a  judgment 
against  him  on  the  29th  November,  1844 ;  and  on  the  27th 
December,  1844,  under  an  execution  on  said  judgment,  the 
sheriff  delivered  the  slaves  into  their  possession.  On  the 
3d  February,  1845,  under  the  power  of  sale  contained  in  their 
mortgage,  Pharr  &  Beck  advertised  the  slaves,  pursuant  to 
the  terms  of  the  mortgage,  and  sold  them  at  public  outcry, 
becoming  themselves  the  purchasers  of  all  except  one  ;  and 
this  one.  who  was  knocked  off  at  the  sale  to  H.  P.  Watson, 
and  afterwards  sold  by  him  to  L.  E.  Parsons,  was  recovered 
by  Boyd  in  an  action  at  law,  together  with  $268  damages. 

The  bank  debt,  which  was  reduced  to  judgment  as  above 
stated,  was  paid  as  follows:  On  the  29th  January,  1845, 
Boyd  paid  $6,367  32,  being  the  proceeds  of  a  note  on  Wm. 
J.  Howard  ;  and  the  balance,  $3,807  24,  was  paid  by  Bell, 
in  May,  1845,  being  the  proceeds  of  a  note  on  H.  P.  Caffey. 
The  debt  was  also  filed  by  the  bank  as  a  claim  against  the 
estate  of  Taliaferro,  which  was  insolvent;  and  Boyd  afterwards 
received  some  payments  from  that  source.  There  are  other 
matters  of  account,  which,  however,  require  no  particular 
notice. 

On  the  1st  January,  1851,  Boyd  filed  his  bill  against  Beck, 
and  other  persons  who  had  possession  of  the  negroes,  asking 
a  foreclosure  of  his  two  mortgages,  and  an  account  of  the 
mortgaged  property.  Beck  answered  the  bill,  setting  up  his 
own  mortgage,  and  insisting  that  it  was  entitled  to  priority 
over  Boyd's,  because  the  latter's  were  not  recorded  in  Talla- 
dega when  the  slaves  were  removed  to  that  county  ;  alleging 
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that  the  bank  debt,  on  which  Boyd  was  bound,  had  been  fully 
paid  and  discharged  by  Bell  ;  demurring  to  the  bill,  on  the 
ground  that  it  showed,  on  its  face,  that  complainant's  claim 
was  barred  by  the  statute  of  limitations  ;  and  insisting  on 
the  same  defense  by  way  of  plea. 

On  final  hearing,  the  chancellor  dismissed  the  bill,  on  the 
ground  that,  from  lapse  of  time  and  other  facts  in  the  case, 
the  mortgage  debt  must  be  presumed  satisfied  ;  and  his  decree 
is  now  assigned  as  error. 

JAMES  E.  BELSER  and  H.  C.  SEMPLE,  for  appellant,  made 
these  points :  1.  The  frequent  renewal  of  the  bills  of  exchange 
does  not  affect  the  validity  of  Boyd's  mortgage. — Cullnra  v. 
Branch  Bank  at  Mobile,  23  Ala.  797 ;  Conner  v.  Banks, 
18  Ala.  42. 

2.  Giving  collateral  security  no  extinguishment  of  lien, 
and  no  duty  imposed  to  make  it  available. — Hynes  v.  Rogers, 
Litt.  Sel,  Cases,  229. 

3.  Boyd  was  made  a  creditor  by  Bell's  contingent  liability 
to  him.— Foote  v.  Cobb,  18  Ala.  587. 

4.  An  unrecorded  mortgage,  even  when  executed  in  another 
State  or  county,  is  good  with    notice. — Smith's   Heirs  v. 
Branch  Bank  at  Mobile,  21  Ala.  125  ;  Bearing  v.  Watkins, 
16  Ala.  20. 

5.  If  there  was  no  change  of  residence  by  Bell  to  Talla- 
dega,  the  mortgage  to  Pharr  &  Beck  is  void  as  to  creditors, 
because  it  was  not  recorded  in  the  county  of  Bell's  residence. 
Clay's  Digest,  255-6,  §§  4,  5.     The  words  "  settlement  in  the 
county  to   which   the  property  is  removed,"  as  used  in  the 
statute,  mean  a  change  of  residence  to  the  county  ;  and  the 
proof.shows  that  Bell  never  changed  his  residence  to  Talla- 
dega.     As  to  the  question  of  domicile,  see  Hallett  v.  The 
State,  8  Ala.  159  ;  Leach  v.  Pillsbury,  15  N.  H.  137  ;  Inhab. 
Fitchburg  v.  Inhab.  Winchendon,  4  Gushing,  190. 

6.  The  statute  of  limitations  wLich  bars  detinue,  is  no 
answer  to  the  claim  of  the  mortgagee  against  the  mortgagor 
in  possession. — Benje  v.   Creagh,  21   Ala.  156  ;  Cullum  v. 
Branch  Bank  at  Mobile,  23  Ala.  797  ;  Pinkston  v.  Brewster 
&  Co.,  14  Ala.  315  ;  10  Yerger,  376  ;  Doe  v.  McLoskey, 
1  Ala.  711 ;  1  Dana,  286  ;  2  Greenl.  R.  132,  173,  387.    Pos- 
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session  of  the  mortgagor,  or  derived  from  him,  not  adverse 
to  the  mortgagee  under  the  circumstances. — Herbert  v.  Han- 
rick,  16  Ala.  585  ;  Foster  v.  Goree,  5  Ala.  424  ;  3  Peters,  47. 
The  statute  may  bar  the  debt,  and  yet  not  affect  the  remedy. 
23  Ala.  797  ;  2  Sm.  &  Mar.  697  ;  19"Pick.  535  ;  14  Peters,  19. 

WATTS,  JUDGE  &  JACKSON,  contra. — I.  The  bill  is  demur- 
rable,  because  on  its  face  the  complainant  is  barred  of  any 
recovery  by  lapse  of  time.  It  is  not  necessary  to  plead  the 
statute  of  limitations,  or  to  rely  on  lapse  of  time  in  the 
answer,  if,  on  the  face  of  the  bill,  the  remedy  sought  to  be 
enforced  is  barred  by  lapse  of  time  analogous  in  extent  to 
the  statute  of  limitations  at  law. — Story's  Equity  Pleadings, 
§§  484-5,  503,  note  4  ;  Humphres  v.  Terrell,  1  Ala.  650. 
If  there  be  anything  to  take  the  case  out  of  the  statute,  or  to 
relieve  it  from  lapse  of  time,  it  must  be  alleged  in  the  bill. — 
Authorities  supra.  Courts  of  equity  adopt  the  rule  governing 
courts  of  law  under  the  statute,  and  the  time  sufficient  to  bar  a 
suit,  short  or  long  according  to  the  subject-matter. — Johnson 
v.  Johnson,  5  Ala.  97  ;  Huraphres  v.  Terrell,  1  Ala.  653-5  ; 
Sims  v.  Canfield,  2  Ala.  561-5  ;  Wood  v.  Wood,  3  Ala.  761 ; 
Van  Hook  v.  Whitlock,  7  Paige,  379  ;  Humbert  v.  Rector, 
7  Paige,  195  ;  Kane  v.  Bloodgood,  7  Johns.  Ch.  90. 

The  statute  of  limitations  commenced  running  in  this  case, 
in  favor  of  Bell,  and  against  Boyd  and  Taliaferro,  whenever, 
by  the  terms  of  the  mortgage,  the  mortgagees  had  the  right 
to  demand  and  recover  the  possession  of  the  mortgaged 
property.  Whenever  a  right  of  action  accrued  for  the 
negroes,  then  the  statute  of  limitations  at  law  commenced  run- 
ning.—Governor  v.  Stonum,  11  Ala.  679,  and  authorities 
there  cited  for  plaintiff  in  error  ;  also,  Hopper  v.  Steele, 
18  Ala.  828.  That  Boyd  might  have  maintained  detinue  for 
the  negroes,  see  Humphres  v.  Terrell,  1  Ala.  655  ;  Pharr  & 
Beck  v.  Bell,  7  Ala.  807.  It  is  admitted,  that  the  statute 
did  not  commence  running,  until  an  adverse  possession  on  the 
part  of  Bell  was  shown  ;  but  when  did  the  adverse  possession 
begin?  What  is  meant  by  adverse  possession?  What  idea 
does  the  law  attach  to  the  possession  of  property  ?  Occu- 
pancy, or  possession,  is  the  origin  of  title.  When  one  person 
is  in  possession  of  property,  the  law  says,  in  the  absence  of 
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any  other  fact,  that  the  title  is  with  the  possession,  and  that 
the  person  in  possession  is  the  owner  of  the  property.  It 
necessarily  results,  that  every  possession,  in  the  absence  of  any 
fact  explaining  its  character,  must  be  adverse  to  all  the  world. 
To  deny  this,  would  be  to  deny  that  possession  is  evidence  of 
title.  Now  Bell  is  found  in  possession  of  the  negroes.  In  the 
absence  of  any  proof  showing  the  character  of  his  possession, 
the  law  presumes  that  he  is  the  owner  of  the  negroes  ;  and  this 
presumption  is  absolute  and  conclusive,  in  the  absence  of  any 
other  testimony.  Boyd,  however,  shows  a  mortgage  on  the 
negroes,  given  to  him  by  Bell.  When  this  is  shown,  the  law 
looks  to  the  mortgage,  and  finds  that  Bell's  possession  is 
qualified  and  explained  by  it ;  in  other  "words,  that  Bell 
holds  in  subordination  to  Boyd's  title  under  the  mortgage. 
So  long,  then,  as  Bell's  possession  is  consistent  with  Boyd's 
right  under  the  mortgage,  Bell's  possession  is  not  adverse 
to  Boyd.  His  possession  is  perfectly  consistent  with  Boyd's 
right  under  the  mortgage,  until  the  mortgage  becomes 
forfeit ;  but  as  soon  as  this  happens,  if  Bell  still  retains  the 
possession,  the  mortgage  ceases  to  explain  or  qualify  that 
possession  :  his  possession  is  then  inconsistent  with  Boyd's 
rights,  and  must  necessarily  be  adverse  to  Boyd.  Something 
dehors  the  mortgage  must  then  be  shown,  to  destroy  this 
presumption  of  adverse  possession.  Any  thing  which  shows 
that  Bell  still  recognizes  Boyd's  rights  under  the  mortgage, 
would  rebut  the  idea  of  adverse  possession  ;  but  nothing 
is  alleged  in  the  bill,  showing  a  recognition  of  Boyd's  rights 
within  six  years  before  it  was  filed. 

Except  in  cases  of  trusts,  which  are  exclusively  the  crea- 
tures of  a  court  of  equity,  and  of  which  courts  of  equity 
have  exclusive  jurisdiction,  it  is  not  necessary,  to  make  an 
adverse  possession,  that  there  should  be  an  open  assertion 
and  notice  of  adverse  title.  In  all  cases  where  there  is  a 
remedy  at  law  for  the  same  subject-matter,  the  possession, 
whenever  it  is  inconsistent  with  the  right  of  the  other 
party,  is,  unless  explained,  necessarily  adverse. — Bloodgood 
v.  Kane,  7  Johns.  Ch.  90,  in  which  all  the  authorities, 
English  and  American,  are  examined,  with  great  power 
and  clearness,  by  Ch.  Kent. 

The  mortgage,  after  the  forfeiture,  does  not  explain  the 
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possession  of  the  mortgagor.  His  possession  must  be  con- 
sidered adverse  to  the  mortgagee,  unless  a  recognition  by  the 
mortgagor  of  the  mortgagee's  subsisting  rights  is  proved. 
If  these  views  are  not  correct,  when,  it  may  be  asked,  at  what 
time,  would  the  statute  of  limitations  commence  running  in 
favor  of  the  mortgagor?  The  relation  of  mortgagor  and 
mortgagee  is  not  such  as  that  of  trustee  and  cestui  que 
trust. — 2  Story's  Equity,  p.  278,  note  2  ;  Angell  on  Limita- 
tion, 503,  §  20  ;  ib.  490,  §§  7-10  ;  Cholmondely  v.  Clinton, 
2  Jac.  &  W.  1. 

In  speaking  of  mortgages  of  real  estate,  it  is  said  by  Judge 
Story,  (Equity  Jur.,  vol.  2,  §  1028  a,)  that  the  mortgagor 
would  be  barred  after  the  lapse  of  twenty  years  ;  that  being 
the  time  within  which  a  right  of  entry  would  be  barred  at 
law.  See,  also,  Gunn  v.  Brantley,  21  Ala.  644,  where  the 
same  doctrine  is  held.  The  mortgagee  of  real  estate  is  bar- 
red by  the  same  length  of  time  from  foreclosure. — 2  Story's 
Equity,  §§  1028  6,  1031  ;  Giles  v.  Baremore,  5  Johns.  Ch. 
548.  As  to  personal  property,  the  time  is  the  same  that 
would  bar  a  suit  at  law. — Humphres  v.  Terrell,  1  Ala.  653  ; 
Sims  v.  Canfield,  2  Ala.  561  ;  Wood  v.  Wood,  3  Ala.  761. 
Whenever  the  legal  estate  is  barred,  the  equitable  estate  is 
also  barred.— Angell  &,  Ames,  504,  §  21  ;  1  Me  Cord  Ch. 
176  ;  ib.  310. 

II.  Upon  the  bill,  answer  and  proof ;  and,  first,  as  to  the 
statute  of  limitations  :  The  bill  calls  on  Beck  to  answer 
when  and  where  he  received  the  negroes  into  his  possession. 
He  answers,  that  he  obtained  the  possession  of  them  on  the 
27th  December,  1844  ;  and  this  was  more  than  six  years  be- 
fore the  filing  of  the  bill.  If  the  statute  of  limitations  did 
not  commence  running  against  Boyd  before,  it  certainly  com- 
menced after  Beck  obtained  the  iiossession  of  the  negroes. — 
See  authorities  above  cited. 

2.  The  first  mortgage  made  by  Bell  to  Boyd  and  Taliafer- 
ro,  was  satisfied  and  discharged,  by  taking  new  bills  of 
exchange,  with  new  parties. — Lowry  v.  Murrell,  2  Porter, 
283  ;  Trotter  v.  Crockett,  2  Porter,  406  ;  Billingslea  v, 
Harrell,  11  Ala.  781  ;  Lee  v.  Fontaine,  10  Ala.  755  ;  Jones 
v.  Dougherty,  10  Geo.  273  ;  Bicknell  v.  Trickey,  34  Maine, 
273  ;  Latnbard  v.  Pike,  33  Maine;  141.  That  the  first  mort- 


JANUARY  TERM,  1857. 711 

Boyd  v.  Beck. 

gage  lost  its  lien  by  taking  the  second,  see  Billingslea  v. 
Barrel!,  supra  ;  Wallace  v.  Long,  16  Ala.  739  ;  Rowley  v. 
Rice,  10  Metcalf,  7. 

3.  Pharr  &  Beck's  mortgage  took  precedence  of  Boyd's 
second  one.     At  the  time  Beck's  mortgage  was  taken,  Bell's 
residence  was  in  Talladega,  as  shown  by  the  testimony  of 
Philpot  and  Henry.     Boyd's  mortgages  were  never  recorded 
in  Talladega,  where  the  negroes  were  removed  from  Mont- 
gomery, and  where  they  ever   afterwards  remained.     Pharr 
&  Beck  were  purchasers  for  valuable  consideration  in  1839, 
after  the  negroes  had  been  more  than  six  months  in  Talladega. 

4.  The  proof  shows  that  Boyd  has  been  more  than  repaid 
the  amount  which  he  had  to  pay  for  Bell.    He  obtained  "  the 
Lee  place'7  in  Montgomery,  and  had  it  for  many  years  ;  and 
this  was  worth,  exclusive  of  rents,  $4,000.    Caffey's  note  paid 
$3,800.     He  obtained  decrees  against  Taliaferro's  estate  to 
the  amount  of  $4,500,  and  the  proof  shows  that  he  must  have 
collected    them.     Farley   paid  him   $250,  and  Watson  and 
Parsons  more  than  $1,000.    These  items  make  an  aggregate 
of  more  than  $13,000. 

STONE,  J.— In  the  case  of  the  State,  ex  re/.Spence,  v.  The 
Judge  of  the  9th  Judicial  Circuit,  13  Ala.  805,  it  was  deci- 
ded, that  "  where  one  has  acquired  a  fixed  domicile,  a  tempo- 
rary absence  on  business  or  pleasure,  with  the  intention  of 
returning,  and  an  actual  return  in  accordance  with  such 
intention,  will  not  work  a  change  of  domicile." — Sears  v. 
The  City  of  Boston,  1  Metcalf,  250  ;  Bempde  v.  Johnstone, 
3  Vesey,  jr.,  198.  Where  persons  conduct  a  business  at  two 
or  more  places,  devoting  a  portion  of  their  time  to  each,  the 
intention  of  such  persons,  when  it  can  be  ascertained,  exer- 
cises a  controlling  influence  in  determining  the  domicile. — 
Story  on  Conflict  of  Laws,  §  47  ;  Howard  College  v.  Gore, 
5  Pick.  370  ;  Somerville  v.  Lord  Somerville,  5  Vesey, 
787-8-9, 

The  only  evidence  of  a  change  of  Mr.  Bell's  domicile,  at 
a  time  material  to  the  rights  of  these  parties,  is  that  of  the 
witness  Philpot.  He  was,  no  doubt,  honest  in  his  convic- 
tions ;  but  his  testimony  is  greatly  outweighed  by  that  of  the 
numerous  witnesses  on  the  other  side.  Our  conclusion  is, 
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that  on  the  28th  March,  1838,  and  until  after  the  close  of  the 
year  1839,  Mr.  Bell  was  a  citizen  of  Montgomery  county. 

The  testimony  of  the  witness  Whiting  shows,  that  each  bill 
of  exchange,  after  the  first,  was  taken  by  the  bank  in  renewal 
of  the  original  debt.  We  consider  it  well  settled  in  this 
State,  that  the  renewal  of  the  evidence  of  the  debt  is  neither 
a  payment,  nor  a  discharge  of  the  lien  of  the  mortgage. — 
Moore  v.  Spence,  6  Ala.  506  ;  Conner  v.  Banks,  18  Ala.  42  ; 
Cullura  v.  Branch  Bank  of  Mpbile,  23  Ala.  797  ;  Alston  v. 
Alston,  2  Hill's  (S.  C.)  R.  362;  Lee  v.  Fontaine, 'lO  Ala.  765. 

Whether  the  mortgage  of  the  30th  September,  1839,  was  a 
release  and  satisfaction  of  that  bearing  date  28th  March, 
1838,  presents  a  graver  question.  In  Billingslea  v.  Harrell, 
11  Ala.  775,  this  court  held,  that  a  mortgage  creditor,  who 
takes  a  second  mortgage,  on  the  same  and  other  property, 
extending  the  law-day  to  a  period  beyond  the  time  stipulated 
in  the  first,  thereby  binds  himself  not  to  proceed  on  the  first. 
On  the  authority  of  this  case,  it  is  here  contended,  that  the 
appellant  discharged  the  lien  of  his  first  mortgage  by  taking 
the  second.  The  argument,  though  plausible,  is  not  sustained 
by  the  case  of  Billingslea  v.  Harrell,  supra.  The  supreme 
court  of  New  York,  Cowen,  J.,  delivering  the  opinion  of  the 
court,  in  a  case  involving  the  precise  point  here  raised,  held, 
after  an  elaborate  examination  of  authorities,  that  a  second 
mortgage  on  the  same  property,  to  secure  the  same  debt,  and 
extending  the  law-day,  was  not  a  discharge  of  the  lien  of  the 
first. — Gregory  v.  Thomas,  20  Wend.  17.  We  assent  to  the 
reasoning  on  which  the  above  case  rests,  and  hold,  that  the 
lien  of  the  first  mortgage  was  not  destroyed  by  the  execution 
of  the  second.  It  operated  only  a  postponement  of  the  law- 
day. — Alston  v.  Alston,  supra;  Lee  v.  Fontaine,  supra. 

It  is  contended  for  appellees,  that  the  property  conveyed 
by  the  first  mortgage  from  Bell  to  Boyd  and  Talliaferro  was 
carried  by  Bell  to  Talladega  county,  and  that  said  property 
became  liable  for  the  debts  to  them  there  contracted,  because 
the  mortgage  was  not  recorded  in  the  office  of  the  clerk  of 
the  county  court  of  Talladega  county,  pursuant  to  the  statute. 
Clay's  Digest,  255,  §  4.  We  will  not  stop  to  inquire  whether 
Pharr  &  Beck  are  creditors  within  the  meaning  of  this  statute. 
The  testimony  of  the  witnesses  Williams  and  Wilkins  shows, 
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that  Pharr  &  Beck  had  notice  of  this  mortgage  before  they 
received  their  conveyance  ;  and  hence  they  were  not  credit- 
ors without  notice.  In  the  case  of  Dearing  v.  Watkins, 
16  Ala.  20,  this  court  said,  "  The  object  of  registration  laws  is 
to  give  notice,  that  subsequent  purchasers  and  creditors  be  not 
deceived  ;  and  if  one  purchase  with  actual  notice,  he  is  in 
possession  of  that  information  which  the  statute  intended  to 
place  within  his  reach."  Dargan,  J.,  thought  this  question 
had  been  so  often  determined,  that  it  was  not  open  to  contro- 
versy.— Dearing  v.  Watkins,  supra.  We  concur  in  the  opin- 
ion that  registration  is  only  necessary,  as  a  means  of  giving 
notice  ;  and  that  when -the  reason  fails^  the  statute  does  not 
apply.  See  on  this  point  the  following  authorities  :  Smith 
v.  Branch  Bank  at  Mobile,  21  Ala.  125;  Smith  v.  Zurcher, 
9  Ala.  208  ;  Boiling  v.  Carter  &  Woinack,  9  Ala.  921  ; 
Walker  v.  Miller,  11  Ala.  1067  ;  Ohio  Life  Insurance  Co. 
v.  Ledyard,  8  Ala.  866.  The  defendant  Beck  does  not  deny 
notice  of  the  former  mortgage.  This  is  equivalent  to  an 
admission  of  notice. — DeVendal  v.  Malone,  25  Ala.  272. — 
We  hold,  then,  that  Beck  can  claim  no  advantage  as  a  creditor 
under  the  first  section  of  the  act  of  1823. — Digest,  255,  §  4. 

The  residence  of  Bell  at  the  date  of  the  mortgage  to  Pharr 
&  Beck,  August  7,  1839,  being  in  Montgomery  county,  the 
act  of  1828  required  that  such  mortgage  should  be  recorded 
in  that  county,  within  thirty  days  after  its  execution  ;  and  in 
case  of  failure,  declares  that  "  the  same  shall  be  void  against 
creditors  and  subsequent  purchasers  without  notice." — Digest, 
255,  §  5.  Was  Boyd,  in  taking  the  second  mortgage,  either 
a  creditor  or  a  purchaser  within  the  meaning  of  this  statute? 
We  think  not.  He  parted  with  nothing  valuable,  and  incur- 
red no  new  liability,  as  a  consideration  for  said  second  mort- 
gage. It  was  executed  by  Bell  as  a  further  security  of  a 
pre-existing  debt.  In  such  case,  Boyd  stands  in  no  better 
position,  as  to  latent  equities,  than  Bell  himself  occupied. — 
Andrews  &  Bros.  v.  McCoy,  8  Ala.  920  ;  Padgett  v.  Law- 
rence, 10  Paige,  170  ;  Dickerson  v.  Tillinghast,  4  Paige,  215; 
Bank  of  Mobile  v.  Hall,  6  Ala.  639. 

We  hold,  then,  that  the  only  claim  of  appellant,   Boyd, 
which  can  assert  a  superior  lien  over  the  rights  of  defendant 
Beck,  is  the  debt  secured  by  the  first  mortgage.     The  claim 
46 
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of  Boyd  under  the  second  mortgage,  is  subordinate  to  that  of 
Beck  under  his  mortgage. 

Wo  cannot,  on  the  facts  of  this  case,  perceive  any  founda- 
tion on  which  to  rest  the  plea  of  the  statute  of  limitations. 
It  has  been  expressly  held  in  this  court,  that  the  mortgagor 
and  his  vendee  hold  in  subordination  to  the  title  of  the  mort- 
gagee ;  not  adversely  to  him.  Hence,  in  such  case,  the 
statute  does  not  run,  even  after  the  law-day  has  past. — Her- 
bert v.  Hanrick,  16  Ala.  581  ;  Foster  v.  Goree,  5  Ala.  424. 
There  is  much  good  sense  in  this  rule.  Until  foreclosure,  the 
mortgagor  owns  the  equity  of  redemption.  This  he  may 
alien,  or  transfer  to  another.  It  cannot  be  known,  without 
some  overt  act,  throwing  off  allegiance,  that  the  mortgagor  or 
his  vendee  is  not  quietly  enjoying  the  possession  of  the  equity 
of  redemption,  at  all  times  acknowledging  the  rights  of  the 
mortgagee.  We  feel  satisfied  in  declaring,  that  there  was  no 
adverse  holding,  at  least  until  the  sale  under  the  mortgage 
to  Pharr  &  Beck.  See  Bryan  v.  Weems,  at  the  last  term. 

We  do  not  wish  to  be  understood  as  declaring  that  there  is 
no  limit  beyond  which  a  mortgagee  out  of  possession  cannot 
maintain  an  action. — See  2  Story's  Equity,  §  1028  b.  All 
we  decide  is,  that  the  right  is  not  barred  in  this  case  ;  the 
interval  between  the  sale  by  Pharr  &  Beck  and  the  com- 
mencement of  this  suit  being  less  than  six  years. 

In  holding  that  the  law  presumed  a  satisfaction  in  this 
case,  we  think  the  chancellor  erred.  In  the  language  of  the 
witness  Whiting,  the  original  debt  was  renewed,  or  extended, 
at  various  times  ;  the  last  renewal  or  extension  being  in 
1841,  due  at  twelve  months.  In  1843  the  debt  was  put  in 
judgment.  On  29th  January,  1845,  partial  payment  was 
made  on  the  debt,  being  proceeds  of  the  note  of  W.  J.  How- 
ard, amounting  to  $6.367  32,  The  balance,  $3,807  24,  was 
paid  in  May,  1845,  being  proceeds  of  note  of  H.  P.  Caffey. 
In  the  case  of  Carpenter  v.  Devon,  6  Ala.  718,  it  was  decided, 
that  reducing  a  debt  to  judgment  does  not  destroy  the  rela- 
tion of  principal  and  surety. — See,  also,  Comegys  &  Perhouse 
v.  Booth  &  Bell,  3  Stewart,  14  ;  Clay's  Digest,  206,  §  23. 
The  payment  made  by  Boyd  29th  January,  1845,  gave  him  a 
present  right  of  action  at  law  against  Bell.  That  action  was 
not  barred  by  limitation  until  six  years  afterwards  ;  say, 
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January  29th,  1851.  Bifore  that  time  arrived,  this  suit  was 
instituted.  We  know  of  no  principle  of  equity  which  author- 
izes us  to  presume,  as  a  legal  conclusion,  the  satisfaction  of  a 
debt,  on  lapse  of  time  short  of  the  limitation  at  law.  In 
Cullum  v.  Branch  Tank  at  Mobile,  our  predecessors  held, 
that  the  liar  of  the  debt  by  the  statute  of  limitations  did  not 
destroy  the  lien  created  by  the  mortgage. — See  23  Ala.  798. 
True,  that  was  real  estate,  requiring  a  much  longer  time  to 
perfect  a  bar,  than  is  required  to  bar  debts  by  simple  contract. 
But  it  is  certainly  an  authority  against  the  presumption  of 
satisfaction  in  law,  which  the  chancellor  indulged  in  this  case. 

We  need  not,  and  do  not,  now  announce  what  would  be 
our  opinion,  if,  to  the  long  acquiescence  of  Boyd  in  the  pos- 
session of  Bell  and  those  holding  under  him,  there  was  added 
the  other  fact,  that  the  debt  itself  was  barred  by  the  statute 
of  limitations.  It  will  be  sufficient  to  meet  that  point  when 
it  arises. — See  Johnson  v.  Johnson,  5  Ala.  90 ;  Humphres 
v.  Terrell,  1  Ala.  650  ;  Sims  v.  Canfield,  2  Ala.  555  ;  Bryan 
v.  Weems,  at  the  last  term. 

For  the  error  above  pointed  out,  the  decree  of  the  chancel- 
lor must  be  reversed,  and  the  cause  remanded. 

We  think  it  best  to  lay  down  certain  rules  to  be  observed 
in  taking  the  account. 

The  record  contains  no  evidence  that  Bell  had  any  connec- 
tion with  the  payment  made  with  the  proceeds  of  Howard's 
note.  We  suppose  Boyd  is  entitled  to  the  benefit  of  this 
payment.  We  are  satisfied  the  Caffey  note  was  received 
from  Bell,  and  Boyd  cannot  rightfully  claim  any  reimburse- 
ment on  account  of  that  claim. 

The  mortgaged  property  is  responsible  for  so  much  of  the 
original  debt  of  $7,000,  with  its  interest,  as  was  paid  by  Boyd. 
So  much  of  the  debt  as  was  caused  by  the  incorporation  of 
the  bill  for  $1,000  with  the  main  debt,  at  the  renewal,  August 
19,  1839,  with  its  interest,  is  not  a  proper  charge  against  the 
property  in  the  hands  of  Beck.  The  amount  properly  charge- 
able on  the  property  can  be  ascertained,  by  subtracting  from 
the  sum  actually  paid  by  Boyd  theprorata  share  representing 
the  $1,000  and  its  interest.  This  will  show  the  proper  debit 
against  the  property. 

In  making  this  estimate,  another  point  must  be  guarded. 
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The  Caffey  note,  not  being  embraced  in  either  mortgage,  must 
be  regarded  as  a  payment  by  Bell  on  general  account.  No 
direction  appears  to  have  been  given  as  to  its  application. 
It  must,  then,  be  considered  as  a  paymenton  the  entire  debt. 
In  other  words,  its  proceeds  must  be  applied,pro  rata,  on  the 
two  original  demands  of  $7,000  and  $1,000.  This  will  ope- 
rate a  ratable  reduction  on  each  item. 

This  will  be  subject  to  the  following  credits  : 

1.  The  Lee  tract  of  land.    If  this  tract  was  sold  by  Boyd 
pursuant  to  the  directions  contained  in  the  mortgage,  the 
proper  charge,  on  this  account,  will  be  the  price  it  command- 
ed.    If  the  tract  of  land  was  not  sold  by  Boyd  within  a 
reasonable  time  after  he  had  obtained  possession,  but  he 
retained  the  land  as  his  own,  then  he  is  chargeable  with  its 
value  at  the  time  he  obtained  it,  or  the  amount  for  which  it 
was  sold,  at  the  option  of  Beck. 

2.  The  hire,  or  damages,  recovered  of  Parsons,  and  the 
value  of  the  slave  Dick  at  the  time  he  was  recovered  ;  this 
value  to  be  determined  in  the  same  manner  as  the  value  of 
the  land. 

3.  The  sum  received  from  Farley  in  compromise. 

4.  The  moneys  received  of  the  estate  of  Talliaferro,  so  far 
as  Boyd  has  had  the  benefit  of  them,  in  virtue  of  his  co-sure- 
tyship with  Talliaferro  on  the  said  debt  of  Bell,  must  also  be 
accounted  for  on  the  two  demands  ;  that  is,  after  allowing 
the  credits  above,  the  said  sums  received  from  Talliaferro's 
estate  must  be,  so  far  as  received  by  Boyd,  applied  pro  rata 
to  the  balance  of  the  debit,  as  the  same  may  be  found  to 
represent  the  two  original  debts  of  $7,000  and  $1,000. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause 
remanded  for  further  proceedings,  in  accordance  with  the 
principles  of  this  opinion. 

RICE,  C.  J.,  not  sitting. 
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Ex  PABTE  RUSSELL. 

[APPLICATION  FOB  PROHIBITION  TO  PROBATE  COURT.] 

1.  Writ  does  not  lie,  in  first  instance,  to  probate  court. — The  supreme  court  will  not, 
in  (he  first  instance,  award  a  prohibition  to  the  probate  court :  application 
must  be  first  made  to  the  circuit  court,  which  is  invested  by  statute  (Code, 
§  628)  with  power  and  authority  to  exercise  a  general  superintendence  over 
the  probate  court. 

PETITION  by  David  M.  Russell,  by  his  attorney,  for  a  writ 
of  prohibition  from  this  court,  to  restrain  the  probate  court 
of  Sumter  from  farther  proceedings  in  relation  to  a  matter 
pending  in  said  probate  court,  between  said  Russell,  as 
administrator  of  Anson  Brackett,  deceased,  and  the  guardian 
ad  litem  of  the  infant  heir  of  said  intestate.  It  appears  from 
a  transcript  of  the  record,  which  is  made  a  part  of  the  peti- 
tion, that  said  administrator  was  authorized  by  said  probate 
court,  from  which  he  derived  his  letters  of  administration,  to 
sell  certain  slaves  belonging  to  the  estate  of  his  intestate,  for 
the  purpose  of  distribution  ;  that  the  sale  was  made,  and  an 
account  thereof  returned  to  said  probate  court ;  that  the 
guardian  ad  litem  of  the  only  minor  heir  of  said  intestate, 
who  was  appointed  by  a  previous  order  of  court,  suggested 
to  the  court,  through  his  attorneys,  who  also  asked  lenve  to 
make  the  suggestion  as  amid  curia,  that  the  sale  ought  not 
to  be  confirmed,  because  it  was  not  made  according  to  law, 
and'  because  said  administrator,  through  collusion  with  the 
widow  of  the  intestate,  suffered  the  slaves  to  be  knocked  off 
to  her  at  less  than  one  half  of  their  value  ;  that  the  admin- 
istrator objected  to  the  suggestion  being  made  or  entertained, 
because  the  court  had  no  jurisdiction  of  the  subject-matter  of 
it,  and  because  there  was  no  person  in  court  who  had  author- 
ity to  make  it,  and  for  these  (with  other)  reasons  he  moved 
to  dismiss  the  suggestion  ;  that  the  court  overruled  his 
objections  and  motion,  arid  granted  a  continuance  of  the  cause 
on  the  application  of  the  other  party  ;  and  that  the  adminis- 
trator excepted  to  these  decisions  of  the  court. 
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TURNER  RBAVIS,  in  support  of  the  motion,  cited  the  fol- 
lowing authorities  : — -1.  To  show  that  the  probate  court  had 
no  jurisdiction  of  the  matter,— Code,  §§  670-74,  1743-9, 
1753,  1764-9,  1869  ;  Session  Acts  1853-4,  p.  55,  §  4.— 2.  To 
show  that  prohibition  is  the  proper  remedy, — United  States 
v.  Peters,  3  Dallas,  121  ;  8  Bacon's  Abr.  (by  Bouvier,) 
"Prohibition."  ;. , .'-. 

RICE,  C.  J. — The  second  section  of  the  fifth  article  of  the 
constitution  of  this  State  declares,  that  "  the  supreme  court, 
except  in  cases  otherwise  directed  by  this  constitution,  shall 
have  appellate  jurisdiction  only,  which  shall  be  co-extensive 
with  the  State,  under  such  restrictions  and  regulations,  not 
repugnant  to  this  constitution,  as  may  from  time  to  time  be 
prescribed  by  law  ;  provided,  that  the  supreme  court  shall 
have  power  to  issue  writs  of  injunction,  mandamus,  quo  war- 
ranto>  habeas  corpus,  and  such  other  remedial  and  original 
writs,  as  may  be  necessary  to  give  it  a  general  superintend- 
ence and  control  of  inferior  jurisdictions." 

If  it  be  "  necessary"  to  give  this  court  "  a  general  superin- 
tendence and  control  of"  the  probate  court  of  Sumter  county, 
in  matter.;  like  that  complained  of  by  the  petitioner,  that  this 
court  should  issue  the  writ  of  prohibition,  for  which  the  peti- 
tioner has  applied,  it  has  the  constitutional  power  to  issue  it. 
But  if  there  is  any  court,  inferior  to  this,  which  possesses  the 
authority  to  afford  to  the  petitioner  relief  as  ample  as  this 
court  could  grant,  or  the  law  would  sanction,  this  court  has 
no  constitutional  power  to  award  the  writ,  in  the  absence  of 
any  application  to  such  inferior  court. — Ex  parte  Simonton, 
9  Porter,  383  ;  The  State  v.  Porter,  1  Ala.  Rep.  688  ;  Ex 
parte  Tarletou,  2  ib.  35  ;  Ex  parte  Morgan  Smith,  23  ib.  98  ; 
Ex  parte  Pickett,  24  ib.  91  ;  Thompson  v.  Lea,  28  ib.  453. 

By  section  628  of  the  Code,  the  circuit  court  of  Sumter  is 
invested  with  authority  "  to  exercise  a  general  superintend- 
ence over  all  inferior  jurisdictions"  in  that  county  ;  and  may 
therefore  issue  the  writ  of  prohibition,  if  the  petitioner  shows 
that  he  is  entitled  to  it.  If  that  court,  upon  a  proper  appli- 
cation, refuses  to  interfere,  or  if  it  takes  jurisdiction  and  mis- 
takes the  law,  "  it  will  then  be  sufficiently  early  for  a  resort 
to  this  court."  Until  then,  we  carefully  abstain  Irom  intima- 
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ting  an  opinion  upon  the  question,  whether  the  petitioner  has 
been  aggrieved  by  the  action  of  the  probate  court,  or  whether 
he  is  entitled  to  the  issue  of  the  writ  of  prohibition  out  of  the 
circuit  court.  Sec  Ex  parte  Tarleton,  supra,  and  other 
authorities  cited  above. 

As  no  application  for  the  writof  prohibition  has  been  made 
by  the  petitioner  to  the  circuit  court  of  Sumter,  it  is  clear, 
from  the  views  above  expressed,  and  the  authorities  above 
cited,  that  this  court  cannot  issue  the  writ ;  and  the  applica- 
tion made  to  this  court  is  therefore  denied,  at  the  costs  of  the 
petitioner. 


HANBERRY  vs.  HANBERRY. 

[BILL  IN   EQUITY   BY   WIFE   FOR   DIVORCE    ON   GROUND   OF   ABANDONMENT.] 

1.  What  constitutes  abandonment  by  husband. — If  the  wife,  having  left  her  hus- 
band's abode  without  adequate  cause,  makes  au  unconditional  offer  in  good 
faith  to  return  to  her  conjugal  duty,  before  her  desertion  has  continued  FO 
long  as  to  constitute  a  ground  of  divorce   in  his  favor,  it  is  his  duty  to 
receive  her  back  ;  and  his  refusal  to  receive  her,  under  such  circumstances, 
amounts  to  desertion  ou  his  part,  after  the  expiration  of  three  years,  and 
entitles  her  to  a  dixprce. 

2.  Misconduct  of  wife. — The  indulgence  of  ill  temper,  jealousy,  and  improper 
language  by  the  wife,  cannot,  under  the  most  extensive  import  allowed  to 
the  doctrine  of  recrimination,  justify  or  excuse  her  desertion  by  the  hus- 
band. 

3.  Proof  of  abandonment.—  It  being  proved,  in  addition  to  the  fact  of  abandon- 
ment shown  by  the  husband's  letters,  that  his  motive  in  marrying  was  low 
and  selfish  ;  that  he  neglected  his  wife,  and  removed  to  another  State,  leav- 
ing her  behind,  and  making  no  preparations  for  her  to  follow  him  ;  that  she 
voluntarily  followed  him,  and,  after  remaining  a  few  months,  returned  alone 
to  this  State  ;  and  that  she  afterwards  made  au  unconditional  offer  to  return 
to  him,  which,  as  shown  by  his  letters,  he  rejected, — held,  that  the  proof  of 
abandonment  was  sufficient  to  entitle  the  wife  to  a  divorce. 

4.  Jurisdiction  not  dependent  upon  place  where  cause  of  divorce  occurred. — The  jurie- 
d:ctiou  of  the  courts  of  this  State,  to  grant  a  divorce  to  a  party  here  dom- 
iciled, is  not  dependent  upon  the  place  where  the  alleged  ground  of  divorce 
occurred. 
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5.  Domicile  of  husband  and  wife. — It  is  a  settled  general  rule  of  law,  that  the 
domicile  of  the  wife  follows  that  of  the  husband  ;  but  an  exception  to  this 
rule  is,  that  the  wife   must  be   allowed,  for   the  purpose  of  obtaining  a 
divorce,  to  acquire  a  separate  domicile  in  the  State  in  which  she  is  actually 
living  at  the  time  she  is  deserted  by  her  husband,  even  where  the  desertion 
consists  in  his  refusal  to  allow  her  to  return,  after  having  left  his  abode  in 
another  State. 

6.  Remandment  of  cause  on  reversal. — Where  the  chancellor's  decree  is  reversed 
on  error,  and  the  complainant  held  entitled  to  a  divorce,  the  cause  will 
nevertheless  be  remanded,  because  it   is  the  duty  of  the  register  (Code, 
§  1978)  to  make  out  and  transmit  the  record  to  the  speaker  of  the  house  of 
representatives. 

APPEAL  from  the  Chancery  Court  of  Bibb. 
Heard  before  the  Hon.  JAMES  B.  CLARK. 

THIS  bill  was  filed  by  Mrs.  Rebecca  J.  Hanberry,  suing  by 
her  next  friend,  against  her  husband,  Henry  R.  Hanberry  ; 
asking  a  divorce,  on  the  grounds  of  adultery  and  abandon- 
ment. A  decree  pro  confesso,  on  proof  of  publication,  was 
taken  against  the  defendant  as  a  non-residentl  On  final 
hearing,  the  chancellor  dismissed  the  bill,  on  the  ground  that 
the  alleged  abandonment  occurred  in  South  Carolina,  where 
the  defendant  resided,  and  therefore  the  court  had  no  juris- 
diction. The  decree  of  the  chancellor  is  now  assigned  as 
error. 

•  ' 

I.  W;  GARROTT,  for  the  appellant. 

WALKER,  J. — As  there  is  no  evidence  sustaining  any  of 
the  other  charges  in  complainant's  bill  than  abandonment,  we 
need  not  consider  this  in  any  other  light  than  a  suit  for 
divorce  upon  the  ground  of  abandonment. 

The  parties  were  married,  in  this  State,  in  1847.  In  1819 
the  defendant  went  to  South'  Carolina,  whither  the  plaintiff 
followed  him.  Some  time  before  March,  1851,  she  returned 
to  Alabama,  leaving  him  in  South  Carolina  ;  and  she  resided 
with  her  father,  in  Bibb  county  in  this  State,  continuously 
from  that  time  till  the  commencement  of  the  suit,  in  February, 
1855.  The  circumstances  under  which  she  left  her  husband 
in  South  Carolina,  or  the  purpose  with  which  she  left  him, 
is  not  manifest  from  the  testimony  ;  and  the  allegation  of 
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the  bill,  that  she  returned  to  Alabama  on  a  visit  to  her 
mother,  with  her  husband's  consent,  and  at  his  request,  is 
unsupported  by  testimony. 

But,  notwithstanding  the  wife  may  have  left  her  husband 
without  adequate  cause,  and  come  to  Alabama,  leaving  him 
in  South  Carolina,  it  would  be  his  duty  to  receive  her  back, 
upon  an  offer  by  her  in  good  faith  to  return  to  her  conjugal 
duty,  at  any  time  before  her  desertion  had  continued  so  long 
as  to  constitute  a  cause  of  action  for  a  divorce.  Even  though 
the  wife  has  left  the  husband  without  cause,  yet,  if  she  returns 
to  him,  and  in  good  faith  makes  a  sincere  offer,  without 
improper  qualifications  or  conditions,  to  resume  conjugal 
relations,  it  is  his  duty  to  accept  her  ;  and  if  he  refuses,  the 
refusal  amounts  to  desertion,  and,  after  the  expiration  of  the 
period  prescribed  in  the  statute,  may  become  the  ground  for 
a  divorce.— Bishop  on  M.  &  D.  §§  513,  530. 

Perhaps  the  same  principle  would  not  extend  to  cases 
where  the  wife's  absence  has  been  under  such  circumstances, 
and  for  so  long  a  time,  as  to  entitle  the  husband  to  a  divorce, 
for  it  would  probably  be  incompetent  for  either  party  to 
destroy  a  subsisting  and  complete  right  to  a  divorce  on 
account  of  abandonment,  by  an  offer  to  resume  the  conjugal 
relation.  This  question,  not  arising  in  the  case,  we  do  not 
intend  to  decide.— Fishli  v.  Fishli,  2  Litt.  337. 

It  is  proved  by  a  letter  from  the  defendant  in  evidence, 
that  before  the  26  March,  1851,  (its  date,)  the  complainant 
had,  by  letter  addressed,  from  Alabama,  to  him  in  South 
Carolina,  proposed  to  return  to  him,  if  he  would  send  his 
sister  from  his  house,  or  if  he  would  come  to  Alabama.  These 
propositions  were  rejected  by  the  husban.d,  in  language  bitter 
and  severe  ;  and  the  rejection  is  accompanied  with  a  distinct 
and  emphatic  enunciation,  that  she  need  never  to  come  back, 
for  he  was  fully  determined  never  to  live  with  her  any  more. 

This  proposition  the  defendant  was  not  bound  to  accept, 
for  it  was  accompanied  with  qualifications  which  the  com- 
plainant had  no  right  to  prescribe. 

Another  letter  from  the  defendant  to  the  complainant,  of 
similar  address,  and  of  date  two  months  subsequent  to  the 
former,  is  in  evidence.  That  letter  was  written  in  reply  to 
one  from  the  complainant,  and  acknowledges  that  the  com- 
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plainant  had,  in  her  letter,  made  an  offer  to  return  and  live 
with  him,  which  offer  appears  to  have  been  unconditional. 
To  show  the  nature  of  the  complainant's  proposition,  we  make 
the  following  extract  from  that  letter  to  her  :  "  In  your  last 
letter,  you  wrote  very  different  from  what  you  did  in  the  one 
before  the  last.  In  that  one  you  said,  that  you  would  die, 
before  you  would  live  in  the  house  with  my  sister  ;  but  in 
your  last  letter  you  said,  that  you  was  glad  to  hear  from  me 
and  my  sister,  and  to  tell  her  to  write  to  you  if  she  wanted 
to.  I  don't  suppose  she  wants  to,  for  I  don't  expect  that  she 
has  forgot  yet  you  said  that  there  was  a  hatred  formed  in  you 
against  her,  that  would  always  be  there.  I  only  write  this  to 
show  you  the  disposition  in  some  people  to  seek  an  advantage 
to  deceive  again,  but  it  was  too  severe  to  be  led  into  it  again 
by  fair  promises  and  sweet  talk.  Yov  said  you  would  come 
back  if  I  said  so,  but  1  shall  never  say  so  ;  and  if  you  want  to 
come,  you  can  do  so  at  your  own  expense,  and  go  back  in  the 
same  way  ;  for  what  I  have  said,  is  gone  into  a  decree,  and 
sealed  in  heaven.  I  shall  never  say  different  while  I  keep 
my  natural  mind,"  <fcc. 

From  this  extract  we  find  that  the  complainant  had  written 
a  letter,  in  quick  succession  after  one  from  the  defendant  of 
extreme  bitterness,  and  in  it  had  changed  and  softened  her 
tone,  ceased  her  exactions,  and  unconditionally  offered  to 
return  to  her  husband, — making  pacific  advances  to  his  sister, 
whose  absence  she  had  previously  required  as  the  condition 
of  her  return.  The  rejection  of  this  pacific  proposition  was 
final,  conclusive,  harsh,  severe  and  cruel.  It  left  to  the  com- 
plainant no  hope,  that  by  penitence  for  her  past  errors,  or 
pardon  for  past  injuries  to  her,  or  by  humiliation,  or  patient 
waiting,  or  submissive  entreaty,  she  could  be  restored  to  the 
place  at  her  husband's  fireside,  which  she  had,  perhaps  improp- 
erly, vacated.  Thus  the  defendant  is  converted  into  a  wrong- 
doer, and  must  be  deemed  to  have  deserted  his  wife. 

The  letters  admitted  in  evidence  must  be  testimony  against, 
as  well  as  for  the  complainant.  They  show  much  impropriety 
of  language  on  the  part  of  the  complainant,  and  the  indul- 
gence of  some  bad  temper  and  jealousy  ;  but  certainly  these 
faults,  as  set  forth  in  the  letters,  are  not  such  as  will  justify 
or  excuse  a  desertion  on  the  part  of  her  husband,  even  under 
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the  most  extensive  import  allowed  in  any  of  the  cases  to  the 
doctrine  of  recrimination. — King  v.  King,  28  Ala.  315;  Gray 
v.  Gray,  15  Ala.  785  ;  Jones  v.  Jones,  13  Ala.  147  ;  Bishop 
on  M.  &  D.  §  524^6. 

While  the  abandonment  is  shown  in  the  defendant's  letters, 
it  would  not  be  permissible  for  us  to  grant  a  decree  for 
divorce  upon  that  alone.  To  do  so,  would  involve  a  viola- 
tion of  the  statute,  which  prohibits  a  decree  of  divorce  on 
confession  of  the  parties. — Code,  379,  §  1966.  This  section 
of  the  Code  was  construed  in  King  v.  King,  28  Ala.  315, 
and  was  held  not  to  forbid  the  rendition  of  the  decree,  when 
the  confessions  do  not  constitute  the  only  evidence,  but  are 
proved  in  conjunction  with  other  circumstances  and  conduct 
which  confirm  or  tend  to  confirm  them,  and  repel  the  idea  of 
collusion  between  the  parties.  The  testimony,  aside  from 
defendant's  letters,  proves  that  the  defendant's  motive  in 
marrying  was  low  and  selfish  ;  that  after  his  marriage,  and 
during  his  residence  in  this  State,  he  neglected  his  wife  ;  that 
he  went  to  South  Carolina,  leaving  her  behind  ;  that  he  made 
no  preparations  to  enable  her  to  follow  him  ;  that  she  went 
to  him  in  that  State,  voluntarily  ;  that  she  remained  only 
nine  months,  and  returned  alone,  and  has  since  remained  at 
her  father's  house  in  this  State.  The  testimony  discloses  no 
invitation  to  return  from  him  after  she  left  South  Carolina; 
and  it  is  positively  proved  that  she  wrote  him  a  letter  pro- 
posing to  return  to  him  in  South  Carolina,  to  which  it  is  fair 
to  infer  the  letter  from  him  above  mentioned  was  a  reply. 
This  testimony  strongly  corroborates  the  conclusion  of  a 
desertion  on  the  husband's  part,  whioh  is  deducible  from  his 
letter. 

The  chancellor's  decree  is  made  by  him  to  rest  upon  the 
want  of  jurisdiction,  supposed  to  result  from  the  facts  that 
the  cause  of  divorce  transpired  in  the  State  of  South  Caroli- 
na, and  that  the  domicile  of  the  husband  is  in  that  State. 
We  are  not  sure  that  the  desertion,  consisting  of  a  refusal  to 
permit  the  wife  to  return  to  the  matrimonial  abode  in  South 
Carolina,  (she  being  in  Alabama  when  she  received  the  refu- 
sal,) can  be  understood  to  have  been  in  South  Carolina.  But, 
however  that  may  be,  we  decide  on  the  authority  of  Thompson 
v.  The  State,  28  Ala.,  that  the  jurisdiction  of  the  court  is 
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not  dependent  upon  the  place  at  which  the  act  complained  of 
occurred.  It  is  the  settled  law,  that  the  domicile  of  the  wife 
follows  that  of  the  husband.  But  we  think  that,  as  an  excep- 
tion to  the  general  rule,  the  wife  must  be  allowed  to  acquire, 
in  the  State  where  she  is  living  at  the  time  of  the  act  com- 
plained of,  a  distinct  domicile  from  her  husband's,  after  the 
occurrence  of  a  legal  and  adequate  cause  of  divorce,  for  the 
purpose  of  obtaining  the  divorce.  When  she  has  been  aban- 
doned by  the  husband,  and  denied  the  privilege  of  dwelling 
with  him  and  going  to  him,  the  presumed  identity  of  domicile 
becomes  a  fiction,  founded  on  no  adequate  reason,  and  incon- 
sistent with  humanity  itself.  The  law  will  then  uphold  her 
in  living  apart  from  him,  and  will  even  treat  her  cohabitation 
with  him  as  a  condonation  of  the  offense.  The  capacity  of 
the  wife,  under  such  circumstances,  to  acquire  a  separate 
domicile  seems  to  be  impliedly  denied  by  a  dictum  in  Harri- 
son v.  Harrison,  20  Ala.;  though  in  that  case  the  validity 
of  a  South  Carolina  decree  for  alimony  in  favor  of  the  wife, 
who  had  left  her  husband  in  this  State,  where  the  matrimo- 
nial domicile  was,  is  maintained  upon  the  ground,  that  the 
interposition  of  the  South  Carolina  court  was  necessary  to 
the  protection  of  the  wife,  and  that  the  ground  of  complaint 
was  complete  in  South  Carolina  before  the  parties  removed 
from  that  State  and  resided  in  this.  Many  American  author- 
ities of  the  highest  respectability,  upon  reasoning  which  seems 
to  us  conclusive,  maintain  the  capacity  of  the  wife  to  acquire, 
under  such  circumstances,  a  domicile  at  the  place  of  her 
actual  abode,  separate  from  the  husband,  for  the  purpose  above 
indicated. — Harteau  v.  Harteau,  14  Pick.  181;  Hull  v.  Hull. 
2  Strob.  Eq.  174  ;  Toien  v.  Tolen,  2  Blackf.  407;  Frary  v. 
Frary,  10  New  Hamp.  61  ;  Brett  v.  Brett,  5  Metcalf,  233  ; 
Fishli  v.  Fishli,  2  LittelPs  R.  337;  Fickle  v.  Fickle,  5  Yer- 
ger,  203. 

Whether  a  different  rule  would  have  prevailed,  had  the 
wife  not  been  actually  living  in  this  State  at  the  time  of  the 
abandonment,  it  is  unnecessary  to  inquire.  The  complainant 
was  actually  living  in  the  State  of  Alabama  at  the  time  of 
the  desertion,  and  has  since  resided  here;  the  desertion  having 
occurred  more  than  three  y«ars  before  the  commencement  of 
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this  suit.  Under  our  statute  we  hold  that  she  is  entitled  to  a 
divorce. 

As  it  is  made  the  duty  of  the  register  to  make  out  and 
transmit  the  record  to  the  speaker  of  the  house  of  represent- 
atives, we  deem  it  proper  to  remand  the  cause  for  decree  in 
the  court  below.— Code,  §  1978. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded,  that  the  chancellor  may  render  a  decree  in  pursu- 
ance to  the  foregoing  opinion.' 
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ACTION. 

1.  Premature  commencement  of  action. — Where  the  judgment  is  by  nil  digit, 
and  the  complaint  shows  a  good  cause   of  action,  the  objection  cannot 
be  raised  on  error,  for  the  first  time,  that  one  of  the  notes  on  which  the 
suit  is  founded  was  not  due  when  the  action  was  commenced. — Code, 

§  2405.— Blount  v.  McNeill , 473 

2.  Merger  of  civil  action  in  felony. — An  assault  with  intent  to  kill,  when  com- 
mitted by  one  white  person  upon  another,   not  being  a  felony,   the 
failure  to  prosecute,  or  the  compromise  of  a  prosecution  commenced, 
does  not  prevent  a  recovery  in  a  civil  action  for  damages. — Phillips  v. 
Kelly 628 

3.  Same.— The  common-law  doctrine,  as  to  the  merger  of  a  civil  action  in 
a  felony,  does  not  apply  to   a  statutory   action   (Code,  §  1938)   by  an 
administrator  to  recover  damages  for  the  wrongful  act  or  omission 
which  caused  the  death  of  his  intestate. — Lankford's  Adm'r  v.  Barrett.  700 

ADJUDGED  CASES. 

1.  Conclusiveness  of  judicial  decisions. — A  decision   of  the  supreme  court, 
however  erroneous,  is  the  law  of  the  case  in  which   it  is  pronounced, 
and  concludes  the  parties  as  to  every  point  necessarily  determined: 
as  where  ajudgment  in  an  attachment  case,  discharging  the  garnishee, 
was  reversed  on  error  at  the  instance  of  the  plaintiffs,  and  the  fund 
held  subject  to  their  attachment,  which  was  afterwards  found  to  be  void 
on  its  face  for  want  of  jurisdiction,  held,  that  a  claimant  of  the  fund, 
who  was  a  party  to  the  former  appeal,  could  not  question  the  validity 

of  the  attachment. — Matthews,  Pinley  &  Co.  v.  Sands  &  Co 136 

2.  Cmclusiveness  of  judicial  decisions. — The  correctness  of  a  decision  of  the 
supreme  court,  reversing  and  remanding  a  cause,  cannot  be  questioned, 
either  in  the  primary  court,  or  on  a  second  appeal. — Miller  v.  Jones' 
Adm'r 174 

3.  Settled  rule  of  property  binding  on  courts. — Where  judicial  decisions  may 
be  fairly  presumed  to  have  become  a  settled  rule  of  property,  they 
should  be  upheld  and  maintained,  not  only  as  to  the  points  necessarily 
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involved  and  decided,  but  also  as  to  the  principles  declared  by  subse- 
quent cases  to  have  been  established  by  them. — Matheson's  Heirs  v. 
Hearin 210 

4.  Binding  effect  of  precedents. — The  decision  in  this  case  was  rested  partly 
on  the  authority  of  previous  adjudications;  the  court  saying,  "We 
should  be  strongly  inclined  to  dissent  from  this  proposition,  if  the 
question  was  not  embarrassed  by  previous  decisions."' — Sartor  v.  Banch 
Bauk  at  Montgomery : 363 

ADVERSE  POSSESSION. 
See  LIMITATIONS,  STATUTE  OF. 

AGENCY. 

1.  Power  of  private  corporation  to  appoint  agent. — A  railroad  company  is  a 
private  coiporation,  and  has  power,  independently  of  any  provision  in 
its  charter,  to  appoint  an  agent  in  the  construction  of  its  road,  or  in  the 
transportation  of  its  freight. — Ala.  &  Tenn.  Rivers  Railroad  Co.  v. 
Kidd .221 

2.  Mode  of  appointment. — The  appointment  of  an  agent   need  not  be  evi- 
denced by  the  written  vote  of  the  corporation  or  its  officers,  but  may 

be  inferred  from  their  adoption  of  the  agent's  acts 221 

3.  Evidence  tending  to  prove  ratification  of  agency. — In   an  action   against  a 
railroad  company,  to  recover  damages  for  its  failure  to  deliver  certain 
bales  of  cotton,  the  receipt  for  which  was  signed  "R.  B.  S.,  R.  R.  agent, 
per  J.  R.  B.",  said  B.  testified,  on  behalf  of  the  plaintiff,  that  he  was 
appointed  sub-agent  of  the  company  by  said  S. ;  that  the  president  and 
superintendent  of  the  road  knew  that  he  was  acting  as  such  agent,  aud 
made  no  objection  ;  that  the  officers  of  the  road  had  frequently  given 
him  directions  about  the  business  ;and  that  freight  had  been  delivered, 
on  at  least  two  occasions,  on  the  production  of  his  receipts,  in  similar 
form  with  the  above.    Held,  that  the  evidence  was  admissible,  as  tend- 
ing to  prove  a  ratification  of  the  agency 221 

4.  Fraud  of  agent  affects  principal.— The  fraud  of  the  auctioneer  by  whom 
the  sale  was  made,  although  he  was  not  authorized  by  the  administra- 
tor to  make  the  fraudulent  representation,  is  a  good  defense  to  a  suit 

on  the  note  for  the  purchase  money. — Atwood's  Adm'r  v.  Wright. . . .  346 
o.  Agent' s  power  of  attorney  construed. — A  letter  from  H.  to  W.,  who  were 
joint  owners  of  a  tract  of  land,  was  in  these  words  :  "My  work  has  been 
such  that  it  has  rendered  me  unable  to  come  south  this  fall,  and  proba- 
bly I  shall  not  come  before  next  season  ;  and  it  is  so  that  I  cannot  get 
money  to  send  you,  to  make  the  next  payment  on  the  place,  without 
going  to  Boston ;  and  I  think  I  will  let  you  sell  my  part  of  it,  for 
what  it  will  fetch  ;  or  I  should  like  for  you  to  buy  it  of  me,  and  pay 
me  whatever  you  think  is  right  for  the  place  and  all  that  is  on  it  ;  and 
if  you  will  conclude  to  buy  it,  you  will  oblige  me  very  much,  and  you 
may  have  your  own  time  to  pay  for  i,t,  at  least  you  may  have  two  years. 
I  would  [not]  sell,  but  the  country  is  such  that  Icannot  have  my  health, 
and  without  that  I  am  good  for  nothing.  Probably  I  shall  come  out 
next  season  and  see  you  ;  or,  if  there  is  a  good  chance  for  work,  the 
last  part  of  this  winter  ;  and  next  summer  you  may  write  to  me,  and 
I  may  probably  run  the  risk  to  try  it  again  for  a  short  time."  *  *  *  * 
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"If  you  have  much  work  on  hand,  write  to  me  soon.  But  I  want  you 
to  sell  my  part  of  the  place  at  some  rate,  and  all  that  is  on  it,  unless 
you  want  it  yourself ;  and  if  you  do,  let  me  know  what  you  will  give." 
Held,  that  the  letter  conferred  authority  to  Bell  the  land. — Morrow  v. 
Higgins 44H 

6.  Contract  of  agent  enforced  aguinst  principal. — A  deed,  executed  by  an  agcut 
with  authority  to  sell,  although  ineffectual  aa  a  conveyance  of  title  be- 
cause the  agent's  authority  was  not  given  under  seal,  will  be  upheld  in 
chancery  as  evidence  of  a  contract  to  sell 448 

7.  As  to  delegation  by  agent  of  his  authority. — The  principle  that  an  agent  can- 
not delegate  bis  authority  to  another,  has  no  application  to  a  case  in 
which  an  executor  is  sought  to  be  charged  personally  ou  his  direct 
undertaking  to  pay  for  goods  furnished  to  his  testator's  children,  and 
the  goods  were  procured  by  the  children  through  their  servants :  the 
executor's  liability,  in  such  case,  does  not  turn  on  the  agency  of  the 
children. — Sanford  v.  Howard 684 

AMENDMENTS. 

1.  Of  judgment  nunc  pro  tune. — A  judgment  against  the ,  defendant,  in  a 
proceeding  under  the  bastardy  act,  may  be  amended  at  a  subsequent 
term,  nunc  pro  tune,  so  as  to  require  the  annual  payment  to  be  »ade  on 
the  "first  Monday  of  January,''  as  the  statute  directs,  instead  of  the  "first 
day  in  January." — Williams  v.  The  State ; fr 

2.  Of  specifications  of  fraud  contesting  bankrupt's  certificate. — The  specifications 
of  fraud,  of  which  notice  has  been  served  on  the  defendant,  are  amenda- 
ble ;  but  the  refusal  of  the  court  to  allow  an  amendment,  after  the  case 
has  been  put  to  the  jury,  is  not  revisable  on  error. — Ashley's  Adm'r  v. 
Robinson 112 

3.  Of  judgment  nunc  pro  tune. — Under  the  statute  (Code,  §  2401)  authorizing 
the  amendment  of  clerical  errors  "  at  any  time  within  three  years  after 
the  rendition  of  final  judgment,"  a  judgment  maybe  amended,  nnncpro 
tune,  after  the  lapse  of  twelve  years,  when  the  record  shows  sufficient 
evidence. — Sartor  v.  Br.  Bk.  at  Montgomery 3f>* 

4.  Of  complaint. — An  amendment  of  the  complaint,  by  a  change  of  parties 
plaintiff,  is  not  revisable  on  error,  when  the  defendant  was  present  in 
the  court  below,  and  there  raised  np  objection  to  the  amendment. — 
Stewart  v.  Goode  &  Ulrick 47C 

5.  Same, — Under  the  provisions  of  the  Code  (§§  2402-3),  where  tne  sum- 
mons is  in  the  name  of  the,  plaintiff  individually,  the  complaint  may  be 
so  amended  as  to  authorize  a  recovery  by  him  as    administrator. — 
Grimm's  Adm'rs  v.  Crawford 6215 

$.  Discretionary  power  of  court  as  to  amendment  of  pleadings. — It  is  discretionary 
with  the  court,  in  giving  a  charge  to  the  jury  at  the  request  of  the  de- 
fendant, to  suggest  that  the  complaint  may  be  so  amended,  if  the 
plaintiff  desires  it,  as  to  obviate  the  effect  of  the  charge 123 

APPEALS. 

1 .  Proviso  to  section  3040  of  Code,  as  to  limitations  of  appeals,  tonstruei. — The  pro- 
viso to  section  3040  of  the  Code,  as  to  existing  judgments  and  decrees. 
does  not  except  from  the  statute  of  limitations  governing  appeals  all 

47 
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judgments  and  decrees  then  existing,  bat  only  such  judgments  and  de- 
crees as  would  otherwise  come  within  the  provisions  of  that  section  ; 
that  is,  those  from  which  appeals  would  be  barred  in  two  years. — 
Banks  v.  McDougald's  Adm'r , , 75 

2.  Limitation  of  appeal  from  decree  of  insolvency. — The  limitation  of  an  appeal 
from  a  decree  declaring  an  estate  insolvent,  which  was  one  year  under 
the  act  of  1843,  is  thirty  days  under  the  Code  (§  1888) ;  and  such  a  de- 
cree, rendered  before  the   adoption  of  the  Code,  is  not  one   of  the 
"existing  judgments  or  decrees"  which  are  within  the  proviso  to  section 
3040 .,,.,...... i 76 

3.  Limitation  of  appeal  from  judgment  rendered  before  adoption  of  Code. — There  is 
no  limitation  to  an  appeal  from  a  judgment  of  the  circuit  court,  which 
was  rendered  less  than  three  years  before  the  Code  was  adopted  and 
went  into  operation  :  the  old  law  does  not  apply,  because  it  is  repealed 
by  section  10  of  the  Code ;  the  provisions  of  the  Code  do  not  apply, 
because  section  3040  exempts  from  its  operation  "  existing  judgments 
and  decrees"  ;  and  the  act  of  1854  (Pamphlet  Acts  1853-4,  p.  71)  does 
not  apply,  because  it  has  no  reference  to  appeals. — Per  STONE,  J.,  sitting 
alone. — Green  v.  Maclin , . .  < .  < , 696 

ARBITRATION  AND  AWARD. 

1.  When  judgment  may  be  rendered  on  award. — The  parties  to  a  pending  suit 
may  agree  ;n  writing  to  submit  the  matters  in  controversy  between 
them  to  arbitration,  and  to  have  the  award  entered  as  the  judgment  of 
the  court ;  and  if  the  award  is  returned  into  court  by  the  arbitrators, 
deciding  the  matter  in  controversy  in  favor  of  one,  and  against  the 
other  party,  and  showing  on  its  face  that  the  arbitrators  were  duly 
«worn,  judgment  may  be  thereon  rendered  by  the  court  in  accordance 
with  its  terms.— Mooile  Bay  Road  Co.  v.  Yeind 325 

'2.  Notice  of  award.—  If  the  agreement,  in  such  case,  does  not  stipulate 
.that  notice  of  the  award  shall  be  given  to  the  parties,  notice,  it  seems, 
is  net  necessary  ;  but,  whether  notice  is  necessary  or  not,  the  judgment 
will  not  be  reversed,  ou  error,  because  the  record  does  not  affirma- 
tively shew  that  actual  notice  was  given 325 

.3.  Objections  to  award.— To  such  an  award  no  objection  can  be  made  in  the 
appellate  court,  which  was  not  made  in  the  primary  court 325 

4.  Plea  of  submission  io  arbitration. — A  pleapuis  darrein  continuance,  averring 
that  .the  matters  in  controversy  had  been  submitted  to  arbitration,  and 
iha4,  .the  arbitrators  had  made  an  award,  is  fatally  defective  on  demur- 
rer, »nless  it  sets  out  the  submission  and  award,  either  substantially, 

or  in  Juzcverba. — Henry  v.  Porter 619 

ASSAULT  AND  BATTERY. 
See  CRIMINAL  LAW,  3. 
TRESPASS. 

ASSUMPSIT. 

1 .  When  workman  may  recover  before  completion  of  contract. — Under  an  entire 
contract  for  the  building  of  a  house,  which  is  destroyed  by  fire  before 
its  completion,  the  workman  can  recover  nothing  ;  secus,  if  the  contract 
is  not  entire. — Partridge  v.  Forsy tli 200 
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2.  Waiving  tort  and  siting  in  assumpsit. — In  an  action  ex  contradu,  commenced 
in  a  justice's  court,  damages  cannot  be  recovered  for  torts  or  trespasses: 
the  doctrine  of  waiving  a  tort  and  bringing  assumpsit  is  confined  to 
cases  where  the  wrong-doer  has  disposed  of  the  property,  and  has 
received  money,  or  something  else  as  money. — Pike  v.  Bright 382 

....  •.,:'•!*  ,     ">'<f  ,  . 

ATTACHMENT  AND  GARNISHMENT. 

1.  Security  for  costs,  when  necessary. — A  suit  commenced  by  attachment,  by 
a  non-resident,  is  within  the  statute  (Code,  §  2396)  which  requires 
security  for  the  costs  "  to  be  endorsed  on  the  complaint,  or  lodged  with 
the  clerk,  previous  to  the  issue  of  the  summons." — Ex  parte  Robbins..     71 

2.  How  security  may  given. — If  the  plaintiff,  in  such  case,  wishes  to  sue  out 
his  attachment  before  some  other  officer  than  the  clerk  of  the  court  to 
which  it  is  returnable,  he  may  annex  his  complaint  to  the  attachment, 
and  procue  security  for  the  costs  to  be  endorsed  on  the  complaint  before 
the  issue  of  the  writ 71 

3.  Clerk  of  Mobile  city  court  cannot  issue  original  attachment. — The  case  of  Ste- 
venson v.  O'Hara,  27  Ala.  362,  as  to  the  power  of  the  clerk  of  the  city 
court  of  Mobile  to  issue  original  attachments,  re-affirmed.    (WALKER, 

J.,  dissenting.) — Matthews,  Finley  &  Co.  v.  Sands  &  Co 136 

Flash,  Hartwell  &  Co.  v.  Paul  Cook&  Co 141 

Lewis  v.  Dubose  &  Co 219 

4.  Validity  of  garnishment  on  void  attachment. — When  a  suit  is  commenced  by 
an  original  attachment,  which  is  void  on  its  face  for  want  of  jurisdic- 
tion in  the  officer  who  issued  it,  and  there  is  no  appearance,  plea,  or 
waiver  by  the  defendant  in  attachment,  the  summons  of  garnishment 
is  also  void,  and  the  court  has  no  jurisdiction  of  the  proceedings.— 
Matthews,  Finley  &  Co.  v.  Sands  &  Co 136 

5.  Garnishee  estopped  as  to  validity  of  attachment. — Where  a  judgment  in  an 
attachment  case,  discharging  the  garnishee,  was  reversed  on  error  at 
the  instance  of  the  plaintiffs,  and  the  fund  held  subject  to  their  attach- 
ment, which  was  afterwards  found  to  be  void  on  its  face  for  want  of 
jurisdiction,  held,  that  a  claimant  of  the  fund,  who  was  a  party  to  the 
former  appeal,  could  not  question  the  validity  of  the  attachment 136 

6.  Judgment  by  default  on  void  attachment. — A  judgment  by  default,  predica- 
ted on  a  void  attachment,  is  also  void  for  want  of  jurisdiction. — Flash, 
Hartwell  &  Co.  v.  Paul,  Cook  &  Co 141 

7.  What  defects  avail  garnishee. — A  garnishee  cannot  avail  himself  of  any 
mere  irregularities  in  the  attachment,  or  in  the  judgment  against  the 
defendant ;  yet,  where  the  judgment  against  the  defendant  is  void  for 
want  of  jurisdiction,  as  where  it  is  predicated  on  a  void  original 
attachment,  there  can  be  no  valid  judgment  against  the  garnishee 141 

8.  When  garnishment  will  not  lie  for  money  in  hands  of  clerk. — When  perisha- 
ble property  is  seized  under  avoid  attachment,  and  sold  under  an  order 
of  court,  process  of  garnishment  does  not  lie,  at  the  suit  of  a  creditor 
of  the  defendant  in  attachment,  to  subject  the  proceeds  of  sale  inv  the 
hands  of  the  clerk.-^-Lewis~v.  Dubose  &  Co 219 

9.  Answer  of  garnishee  held  part  of  record. — Where  the  judgment  purports  to 
be  predicated  on  the  answer  of  the  garnishee  "  now  on  file,"  and  the 
record  does  not  show  that  the  plaintiff  required  an  oral  answer,  the 
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appellate  court  will  presume  that  the  written  answer  set  out  in  the 
record,  though  not  marked  filed,  is  the  answer  referred  to  in  the  judg- 
ment   21!) 

10.  Garnishment  lies  against  judgment  dtbter. — A  debt  due  by  judgment  may 
be  subjected  by  process  of  garnishment  issuing  from  the  same  court ; 
and  the  payment  of  the  money  under  execution,  alter  service  of  the 
garnishment,  is  no  defense  to  the  garnishee. — Skipper  T.  Foster 330 

11.  Garnishee's  written  answer  part  of  record. — Although  the  garnishee  may 
answer  in  writing,  yet  the   plaintiff  has   the  right  (Code,  §  2540)  to 
require  an  oral  answer  in  the  presence  of  the  court ;  and  when  the 
record  shows  that,  after  the  garnisbeehad  filed  a  written  answer,  he  was 
again  examined  orally  in  open  court,  and  that  this  oral  answer  was,  by 
ordet  of  the  court,  reduced  to  writing  and  filed,  the  written  and  oral 
answers  together  constitute  but  one  answer. — Easton  y.  Lowery 454 

12.  Summons  of  tramferree. — If  the  answer  of  the  garnisbee  shows  that  a 
third  person  claims  an  interest  in  his  debt  to  the  defendant  in  attach- 
ment, it  is  the  duty  of  the  court   to   have   him  cited  to  appear  and 
contest  the  plaintiff's  right  to  the  money,  although  his  claim  may  ap- 
pear, from  the  facts  stated  in  the  answer,  to  be  invalid 454 

ATTORNEY-AT-LAW. 

1.  Privileged  communications. — The  rule  which  protects  professional  commu- 
nications, is  founded  in  public  policy,  and  extends  to  all  information 
acquired  by  an  attorney  from  his  client,  touching  matters  that  come 
within  the  ordinary  scope  of  professional  employment  j  but.  where  two 
contracting  parties  employ  an  attorney  to  draw  up  their  contract,  and 
make  their  communications  to  him  in  the  presence  of  each  other,  each 
thereby  waives,  as  against  the  other,  his  right  to  treat  those  communi- 
cations as  confidential,  and  each  is  entitled,  in  asserting  bis  rights 
under  the  contract,  to  a  disclosure  of  its  stipulations  from  the  attor- 
ney.— Parish  v.  Gates 254 

BANKRUPTCY. 

1.  What  will  revive   delt  discharged  by  bankruptcy. — Nothing  less  than  an 
express  promise  will  revive  a  debt  which  is  discharged  by  a  decree  in 
bankruptcy  ;  but  it  is  not  necessary  that  the  words  should  be  spoken 
to  the  creditor  or  his  agent,  although  the  fact  that  they  were  spoken  to 
a  third  person  may  well  be  considered,  in  connection  with  the  other 
facts,  in  determining  whether  they  amount  in  law  to  au  express  promise. 
Evans  v.  Carey.. 99 

2.  What  words  amount  to  an  express  promise. — Where- plaintiff  met  defendant 
at  the  house  of  a  common  relative,  and  refused  to  speak  to  him,  and 
defendant  afterwards  complained  of  this  to  his  relative,  who  then  told 
him,  tliat  plaintiff  "considered  he  had  treated  him  badly,  in  permitting 
him  to  suffer  largely  as  his  endorser  in  bank"  ;  at  which  defendant 
seemed  surprised,  and  said,  if  plaintiff  had  paid  anything  on  account  of  his 
endorsement,  he  (defendant)  was  able  and  willing  to  pay  it  to  plaintiff" — hel-d, 
that  the  words  amounted  in  law  to  an  express  promise,  and,  on  proof 
of  the  payment  by  plaintiff,  took  the  dobt'out  of  the  statutes  of  limita- 
tion and  bankruptcy 99 
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3.  Variance  between  specification  of  fraud  and  evidence  as  to  omission  of  slaves. — 
Where  a  bankrupt's  certificate  is  impeached  for  fraud,  bis  declaration, 
at  the  time  of  purchasing  a  horse  soon  after  the  institution  of  the  pro- 
ceedings in  bankruptcy,  that  "  be  wanted  him  to  send  to  North  Carolina 
for  four  or  five  negroes  be  had  hid  out  there."  is  not  admissible  evi- 
dence under  the  specification  of  the  fraudulent  omission  and  conceal- 
ment of  certain  notes,  accounts,  claims,  "  two.  negroes,  Esther  and 
Rboda,  and  a  large  amount  of  money." — Ashley's  Adm'r  v.  Robinson..  112 

4.  Variance  in  description  of  judgment. — Under  a  Fpecificalion  of  the  fraud- 
ulent omission  of  a  judgment  for  $122  81,  evidence  cannot  be  received 
of  a  judgment  for  $132  81,  although  it  corresponds  in  every  other 
respect  with  the  judgment  described 112 

f>.  Relevancy  of  evidence  to  prove  concealment  of  money. — The  collection  by  the 
bankrupt  of  a  judgment,  before  or  about  the  time  of  filing  bis  petition 
in.  bankruptcy,  is  relevant  evidence  to  sustain  the  charge  of  a  fraudulent 
omission  or  concealment  of  money,  if  the  circumstances  tend  to  show 
that  he  had  not  parted  with  the  money  at  the  time  of  his  application 
for  the  benefit  of  the  act ;  but  if  the  judgment  was  collected  by  him 
after  the  institution  of  the  proceedings  in  bankruptcy,  such  evidence 
would  be  irrelevant  and  inadmissible ." 112 

6.  Amendment  of  specifications. — The  specifications  of  fraud,  of  which  notice 
has  been  served  on  the  defendant,  are  amendable  ;  but  the  refusal  of 
tbe  court  to  allow  an  amendment,  after  the  case  has  been  put  1o  the 
jury,  is  not  revisable  on  error 112 

7.  When  bankruptcy  revokes  assignment. — A  fraudulent  deed  of  assignment, 
when  tbe  express  assent  of  tbe  beneficiaries  is  not  shown,  is  a  mere 
power,  and  subject  to  revocation  ;  and  the  bankruptcy  of  tbe  grantor 

is  a  revocation  of  it 112 

8.  Rights  of  assignee  in  bankruptcy  to  property  fraudulently  conveyed  by  bankrupt. 
Property  conveyed  by  the   bankrupt,  prior  to  filing  bis  petition,  by 
deed  of  assignment  fraudulent  as  to  his  creditors,  vests  iu  the  assignee 
in  bankruptcy,  if  the  preferred  creditors  have  not  expressly  assented 
to  it ;  and  it  is  the  duty  of  tbe  bankrupt,  if  he  still  retains  the  posses- 
sion of  the  property,  to  surrender  it  in  his  schedule 112 

9.  How  fraudulent  assignment,  not  in  contemplation  of  bankruptcy,  affects  bank- 
rupt's discharge. — The  fact  that  the  bankrupt,  before  filing  his  petition, 
made  a  fraudulent  assignment  which  does  not  come  within  tbe  provis- 
ions of  the  second  section  of  the  bankrupt  act,  does  not,  of  itself,  affect 
the  validity  of  his  discharge  ;  nor  does  his  omission  to  surrender  the 
property  thus  conveyed,  although  he  retains  possession  of  it,  necessa- 
rily prove  a  fraud  or  willful  concealment  under  tbe  fourth  section  ; 
but  these  facts  are  admissible  evidence,  when  his  discharge  is  impeach- 
ed by  a  creditor,  as  affecting  the  question  of  fraud  or  willful  conceal- 
ment  , 112 

BASTARDY. 

1.  Jurisdiction  of  justice. — A  justice  of  the  peace  has  no  jurisdiction  of  a 
complaint  under  the  bastardy  act,  unless  tbe  mother  of  the  child  is  a 
single  woman,  and  is  preguaut  (or  has  been  delivered)  in  the  county  in 
which  the  justice  acts ;  but,  if  tbe  complaint  does  not  state  these  facts, 
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the  justice  may  determine  their  existence  from  other  evidence,  and 
should  then  state  them  in  his  warrant,  so  that  his  jurisdiction  may  ap- 
pear on  the  face  of  his  proceedings, — Williams  v.  The  State 9 

2.  Record  returned  to  circuit  court. — Although  the  statute  (Code,  §  3801)  only 
requires  the  justice  to  return  to  the  circuit  court,  by  the  first  day  of 
the  term  to  which  the  defendant  is  bound  to  appear,  the  bond  and  com- 
plaint; yet  the  warrant  also  may  be  returned,  when  it  recites  the 
existence  of  the  facts  on  which  the  jurisdiction  of  the  justice  depends, 
and  is  expressly  referred  to  in  the  bond  ;  and  if  it  is  returned,  its  reci- 
tals are  then  sufficient  to  sustain  the  jurisdiction  of  the  court » 

3.  Amendment  of  judgment  nuncpro  tune. — A  judgment  against  the  defendant, 
in  a  proceeding  under  the  bastardy  act,  may  be  amended  at  a  subse- 
quent term,  nunc  pro  tune,  so  as  to  require  the  annual  payments  to  be 
made  on  the  "  first  Monday  of  January,"  as  the  statute  directs,  instead 

of  on  the  "  first  day  in  January 9 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  Fraud,  when  good  defense  to  note. — The  maker  of  a  promissory  note,  given 
for  the  purchase  money  of  a  slave,  at  a  public  sale  made  by  an  admin- 
istrator under  an  order  of  court,  may  set  up  fraud  in  the  sale  as  a 
defense  to  the  note. — Atwood's  Adm'r  v.  Wright 346 

2.  Waiver  of  suit  against  maker  to  first  court. — If  the  endorser  waive  suit 
against  the  maker  to  the  first  court,  under  the  apprehension  that  the 
time  intervening  between  the  endorsement  and  the  commencement  of 
the  court  was  not  sufficient  to  get  service  of  process,  the  endorsee  is 
not  bound  to  bring  suit  to  the  next  succeeding  term,  but  only  to  prose- 
cute the  maker  to  insolvency  at  some  time  after  the  expiration  of  the 
period  of  the  stipulated  delay. — Clay's  Digest,  383,  §§  12-15. — Lodor 

v.   Gayle 412 

3.  Validity  of  subsequent  contract  between  endorsee  and  endorser. — The  endorser 
and  endorsee  may,  by  contract  subsequent  to  the  endorsement,  rescind 
or  modify  it ;  and  such  subsequent  contract,  so  far  as  it  conflicts  with 
the  endorsement,  will  control  it. — Young  v.  Fuller 464 

BONDS  AND  COVENANTS. 

1.  Presumption  as  to  delivery. — When  a  bond  is  found  in  the  possession  of 
the  obligee,  the  presumption  is  that  it  was  delivered  to  him. — Firemen's 
Ins.  Co.  v.  McMillan 147 

2.  Delivery  as  an  escrow. — A  bond  may  be  delivered  as  an  escrow  to  any 
other  person  than  the  obligee,  but  it  cannot  be  so  delivered  to  him  ; 
but  a  special  plea  of  non  est  factum,  averring  that  the  instrument  was 
delivered  as  an  escrow,  is  fatally  defective,  if  it  does  not  allege  to 
whom  the  delivery  was  made. 147 

3.  Promise  to  give  indulgence  to  debtor. — An  agreement  under  seal,  whereby 
several  creditors,  at  the  request  of  their  common  debtor,  covenant  and 
promise  to  grant  indulgence  on  their  respective  debts,  and  to  forbear 
suit  for  the  term  of  two  years,  and  that  the  debtor  shall  be  discharged 
from  the  debt  of  any  creditor  who  may  violate  the  agreement,  is  with- 
out consideration,  and  constitutes  no  defense  to  an  action  by  one  of  the 
creditors. — Keep  v.  Kelly  &  Levin 322 
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4.  What  instruments  import  consideration. — A  covenant  which  is  not  the,found- 
ation  of  the  suit,  but  'which  is  set  up  as  a  defense,  does  not  import  a 
consideration , 322 

5.  Validity  of  bonds  of  Wetumpka,  in  aid  of  Central  Plank-road  Company. 
Mayor  &c.,  of  Wetumpka  v.  Winter 651 

CASE,  ACTION  ON  THE. 

1.  For  diversion  of  water  by  riparian  proprietor. — If  a  riparian  proprietor 
diverts  the  water  of  a  running  stream  for  artificial  purposes,  in  quantities 
sufficient  to  afiect  injuriously  the  rights  of  the  proprietor  below  him, 
and  does  not  restore  it  to  its  natural  channel,  without  material  diminu- 
tion, before  it  reaches  the  lands  of  that  proprietor,  he  is  liable  in 
damages  for  the  injury ;  and  that  the  means  provided  by  him  for  its 
restoration  are  rendered  inefficient  for  that  purpose,  after  the  water 
has  left  his  land,  by  the  act  or  interference  of  a  third  person,  though  it 
might  mitigate  the  damages,  is  no  excuse  for  the  failure,  since  the  right 
to  divert  is   only  conditional,  and  ceases  when  the_water  cannot  be 
restored.    (Rics,  C.  J.,  dissenting.') — Stein  v.  Burden 127 

2.  Substance  of  issue  and  variance. — When  the   complaint  alleges  that  the 
defendant  wrongfully  diverted  the  water,  while  the  evidence  shows  that, 
though  the  water  was  originally  diverted  by  him,  he  provided  means 
for  its  return  to  its  natural  channel  above  plaintiff's  lands,  and  that  its 
return  was  prevented  by  the  act  of  another  person  after  it  had  left 
defendant's  land,  there  is  no  material  variance  between  the  allegations 
and  proof.     (RiCE,  C.  J.,  dissenting.) 127 

3.  For  inducing  sheriff  to  discharge  levy. — An  action  does  not  lie  to  recover 
damages  for  the  defendant's  fraudulent  and  wrongful  act  in  inducing 
the  sheriff  to  release  and  discharge  from  his  possession  certain  negroes, 
on  which  an  execution  had  been  levied  in  favor  of  plaintiff  against  a 
third  person,  and  which  defendant  removed  so  that  they  could  not  after- 
wards be  found  ;  the  defendant  in  execution  being  insolvent,  and  having 
no  other  property  out  of  which  said  execution  could  be  satisfied. — 
Kelly  v.  McCaw 227 

4.  Rule  as  to  liability  where  both  parties  areinfauU. — Tbe^general  rule  of  law, 
that  neither  party  can  recover  damages  where  both  are  in  fault,  only 
applies,  it  seems,  to  faults  which  operate  directly  and  immediately  to 
produce  the  result,  and  cannot  be  invoked  by  a  party  who  failed  to  use 
ordinary  care,  when  that  degree  of  care  might  have  prevented  the  act 
which  caused  the  injury. — Grant  v.  Moseley.. .' 302 

5.  Accident,  without  design,  may  be  negligence. — The  term  negligence,  in  its 
legal  acceptation,  includes  acts  of  omission  as  well  as  of  commission, 
while  diligence  implies  action  as  well  as  forbearance  to  act ;  an  act, 
therefore,  which  is  the  result  of  an  accident,  may  constitute  a  legal 
cause  of  action 302 

6.  Remote  and  consequential  damages. — In  an  action  to  recover  damages  for 
defendant's  wrongful  act  in  taking  and  withholding  from  plaintiff  sev- 
eral hired  slaves,  plaintiff  cannot  be  allowed  to  prove,  that  he  had 
prepared  for  cultivation  a  larger  tract  of -land  than  his  other  negroes 
could  cultivate,  and  had  procured  horses  to  cultivate  said  land,  prov- 
ender to  feed  them,  and  a  necessary  supply  of  provisions  for  the  negroes; 
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and  that,  by  reason  of  tho  loss  of  the  services  of  the  hired  slaves,  some 
of  his  horses  were  idle  during  the  year,  and  he  was  compelled  to  leave 
a  portion  of  the  land  uncultivated.  Such  damage  is  not  the  natural 
and  proximate  consequence  of  the  tortious  act  complained  of. — Burton 
v.  Holley 318 

CHAMPERTY. 

1.  Assignment  pendente  lite  held  champertwis. — A  contract,  by  which  a  distrib- 
utee, pending  a  protracted  litigation  respecting  the  validity  of  the 
decedent's  will,  assigns  to  a  stranger,  in  consideration  of  $100  in  hand 
paid,  all  his  interest  in  the  estate,  which  proves  to  be  worth  about 
$1,000  ;  reciting  in  the  assignment,  that  he  is  "becoming  uneasy,  and 
willing  and  desirous  to  sell  bis  interest  in  said  will  and  estate  for  a  sum 
certain,  to  be  released  of  all  the  trouble  and  expense  of  contesting  said 
will,'' — is  champertous,  and  will  not  be  enforced  in  equity. — Poe  v. 
Davis..., 67C 

CHANCERY. 

1.  Whether  the  State  may  be  sued  in  chancery. — The  State  constitution  (Art.  VI, 
§  9)  having  provided,  that  "the  general  assembly  shall  direct  by  law  in 
what  manner,  and  in  what  courts,  suits  may  be  brought  against  the 
State  ;"    and  the  legislature  having  directed    (Code,  §   2138)  that 
suits  may  be  brought  against  the  State  "in  the  circuit  court,"  the  State 
cannot  be  sued  in  the  chancery  court. — (Per  STONE,  J. ;  RICE,  C.  J.,  and 
WALKER,  J.,  expressing  no  opinion.) — Exparte  Greene  and  Graham.. . .     52 

2.  Relief  against  mistake  or  ignorance  of  law. — It  is  well  settled,  in  this  State, 
that  equity  will  not  relieve  against  a  pure  mistake  of  law,  where  there 
is  no  fraud,  imposition,  undue  influence,  imbecility  of  mind,  or  the  like, 
inferrible  from  the  transaction  ;  and  that  there  is  no  distinction,  in  this 
respect,  between  mistake  and  ignorance  of  law. — Gwynn  and  Wife  v. 
Hamilton's  Adm'r 233 

3.  Distribution  of  estate. — When  an  estate  is  entirely  free  from  debt,  equity 
will  decree  distribution,  on  the  application  of  the  distributees,  without 
the  expense  and  delay  of  an  administration  ;  or  the  distributees,  if 
adults,  may  agree  upon  a  division,  and  chancery  will  uphold  it,  if  no 
unfairness  intervene  ;  but  if  the  administrator,  or  any  one  of  the  dis- 
tributees, seeks  a  settlement  of  the  estate  through  an  administration, 
the  proceedings  will  not  be  restrained  :  and  therefore,  the  administrator 
of  a  deceased  distributee  may  file  a  bill  in  equity  to  obtain  his  intest- 
ate's distributive  share  of  the  estate,  although  it  is  in  the  hands  of  the 
guardian  of  the  other  distributees. — Marshall  v.  Crow's  Adnvr 278 

t.  Execution  of  power  of  appointment. — Where  a  tenant  for  life,  with  power 
of  disposition  at  her  death,  asserting  that  she  intended  the  property  for 
her  only  daughter,  consulted  a  lawyer,  to  ascertain  whether  it  was 
necessary  for  her  to  make  a  will  in  order  to  dispose  of  the  property, 
and  was  advised  by  him  that  the  property  was  vested  in  her  absolutely 
in  fee-simple  ;  and  relying  on  this  advice,  she  made  no  disposition  of 
the  property,  as  it  was  alleged  ehe  would  otherwise  have  done, — held, 
that  these  facts  did  not  amount  either  to  an  execution  of  the  power  of 
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appointment,  or  to  such  an  attempt  to  execute  it  as  chancery  would  aid. 
Mitchell  and  Wife  v.  Denson 327 

6.  Jurisdiction  in  cases  of  account  where  remedy  at  law  is  adequate. — A  bill  for  an 
account  against  an  attorney-at-law,  charging  him  with  negligence  and 
a  failure  to  pay,  is  without  equity,  when  there  is  no  complexity  or  diffi- 
culty in  the  account. — Crothers  v.  Lee 338 

t>.  Jurisdiction  in  cases  of  discovery. — A  bill  cannot  be  maintained  on  the 
ground  of  discovery  alone,  unless  it  alleges  that  the  complainant  can- 
not prove  the  facts  without  the  defendant's  answer '. 338 

7.  Reformation  of  deed  of  gift. — A  reformation  will  be  refused,  where  the 
donor  is  the  only  witness  who  testifies  to  the  alleged  mistake  in  the 
deed,  and  his  testimony  is  confused  and  contradictory.    Where  the  bill 
alleged,  that  the  donor  intended  to  convey  the  property  "to  the  sole  and 
separate  use  and  behoof  of  his  daughter,  and  of  any  children  she  might 
have,  so  that  it  should  not  be  subject  to  any  rights,  debts,  or  engage- 
ments of  any  husband  whom  she  might  marry,  and  at  her  death  should 
be  the  property  of  her  children";  while  the  proof  was,  that  he  "intended 
to  bind  the  property  to  her  and  her  children  forever" — "never  intended 
it  to  be  subject  to  any  man's  debts" — "  intended  that  it  should  go  to  her 
children  at  her  death" — "gave  it  to  her  and  her  heirs" — "  intended  to 
entail  the  property  on  her  and  her  children" — "  made  the  deed  to  her, 
and  considered  the  girl  her  property," — held,  that  the  variance  between 

the  allegations  and  proof  was  fatal. — Lockhart  and  Wife  v.  Cameron..   355 

8.  Extentof  relief  inequity. — The  jurisdiction  of  equity  having  once  attach- 
ed, on  bill  filed  by  the  vendee  for  an  abatement  of  the  purchase  money 
on  account  of  the  "vendors  misrepresentations  as  to  the  quantity  of 
land,  it  is  the  duty  of  the  court  to  go  on  and  do  complete  justice  be- 
tween the  parties,  without  remitting  them  to  a  court  of  law  for  an 
adjustment  of  the  credits  for  partial  payments  and  other  matters  of 
account. — Stow  v.  Bozeman?s  Executors 397 

9.  How  payment  may  be  enforced  by  decree. — On  a  rescission  in  favor  of  the 
vendee,  the  court  may  declare  the  purchase  money  a  lien  on  the  land, 
and  order  that  the  land  be  sold  if  the  money  be  not  refunded  by  a 
given  day.— Foster  v.  Gressett's  Heirs 393 

10.  Form  of  decrees  in  equity. — The  prescribed  forms  of  proceeding  in  equity 
are  flexible,  and  may  be  suited  to  the  different  postures  of  the  case  :  the 
court  may  so  adjust  its  decrees,  and  vary,  qualify,  restrain  or  model 
the  remedy,  as  to  meet  most  (if  not  all)  of  the  exigencies  of  the  case, 
and  to  adjust  the  adverse  claims,  controlling  equities,  and  substantial 
rights  of  all  the  parties. — Reese  v.  Kirk 406 

11.  Reformation  of  title-bond. — Where  the  vendor   filed   a  bill,   asking  a 
reformation  of  his  title-bond  in  the  description  of  the  land,  and  an 
injunction  against  an  action  at  law  on  the  bond  ;  and  the  proof  showed 
that  the  land  was  misdescribed  by  mistake,  and  that  the  vendor  did  not 
have  the  title  to  the  land  which  he  intended  to  sell, — the  mistake  in  the 
bond  was  corrected,  but  the  action  at  law  was  not  enjoined  ;  and  it  was 
expressly  declared  by  the  decree,  that  the  purchaser  might,  at  his  elec- 
tion, either  proceed  with  bis  action  at  law,  or  dismiss  it  and  institute 
proceedings  for  a  rescission  of  the  contract ;  and  further,  that  if  he 
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elected  to  proceed  with  his  action,  it  should  be  considered  in  all  respects 
an  action  on  the  bond  as  reformed 406 

12.  Reformation  of  deed. — Two  adjacent  land  proprietors,  owning  the  two 
sub-divisions  of  a  fractional  section,  ran  their  division  fence,  by  mutual 
mistake,  along  a  line  which  they  erroneously  supposed  to  be  the  bound- 
ary of  their  respective  tracts,  and  cleared  and  cultivated  the  lands  for 
four  or  five  years  up  to  the  division  fence,  when  one  sold  and  conveyed 
his  tract  to  a  third  person  ;  and  on  the  discovery  of  the  mistake,  the 
other  proprietor  filed  a  bill  against  the  vendor  and  purchaser,  asking  a 
reformation  of  the  deed  according  to  the  supposed  common  boundary. 
Held,  that  the  complainant  was  not  entitled  to  the  relief  sought. — Tea- 

kle  v.  Teakle 403 

13.  Contract  of  agent  enforced  against  principal. — A  deed,  executed  by  an  agent 
with  authority  to  sell,  although  ineffectual  as  a  conveyance  of  title 
because  the  agent's  authority  was  not  given  under  seal,  will  be  upheld 

in  chancery  as  evidence  of  a  contract  to  sell. — Morrow  v.  Higgins 448 

14.  When  equity  will  compel  directors  of  incorporated  company  to  declare  dividend. 
Although  a  court  of  equity  will,  on  the  application  of  a  stockholder  in 
an  incorporated  company,  compel  the  directors  to  exercise  the  discre- 
tion reposed  in  them  as  to  the  declaration  of  dividends,  if  they  im- 
properly fail  or  refuse  to  exercise  it  ;  yet,  where  the  constitution  of  the 
company  provides  that  the  directors  "  shall  make  such  dividends,  and 
such  only,  as  in  their  discretion   they  may  think  the  true  interests  of 
the  company  will  warrant  and  allow,"  and  it  is  shown  that  the  directors 
did  act  upon  the  application  of  the  stockholder,  and  refused  to  declare 
a  dividend,  because  they  thought  the  true  interests  of  the  company 
would  not  warrant  it,  equity  will  not  control  their  action,  unless  they 
are  proved  to  have  been  guilty  of  bad  faith,  a  willful  abuse  of  their 
discretion,  or  a  willful  neglect  or  breach  of  duty. — Smith  v.  Prattville 
Man.  Co 503 

15.  Relief  not  granted  under  deed  obtained  through  misrepresentation  and  mistake. 
A  deed,  executed  by  a  married  woman,  simultaneously  with  the  execu- 
tion by  her  husband  of  his  last  will  and  testament ;  purporting  to  be 
made  in  consideration  of  her  love  and  affection  for  the  two  grantees, 
who  were  her  husband's  children  by   a  former  marriage,  and  of  the 
settlement  and  provision  made  for  her  by  her  husband's  will ;  convey- 
ing to  the  children  each  an  equal  interest  with  herself  in  her  separate 
estate  secured  by  ante-nuptial  contract,  and  reserving  the  right,  as  a 
consideration  therefor,  to  become  an  equal  heir  with  them  in  her  hus- 
band's estate,  with  which   her  property   is  declared  thereby  to  be 
incorporated, — will  not  be   sustained   in  equity,  at  the  suit  of  the 
grantees,  against  the  heirs  and  administrator  of  the  grantor,  where  the 
provisions  of  the  will,  the  confidence  which  the  wife  reposed  in  her 
husband,  and  other  circumstances  in  proof,  show  that  it  was  executed 
through  mistake  on  the  part  of  the  wife,  and  misrepresentation  on  the 
part  of  the  husband,  as  to  the  amount  of  his  debts  ;  in  that  the  deed 
and  will  together  appear  to  have  constituted  a  plan,  by  which  it  was 
contemplated  that,  without  a  sale  of  any  of  the  property,  the  joint 
plantation  should  continue  to  be  kept  up  and  worked  with  the  slaves  of 
the  husband  and  wife,  and  the  wife  and  children  be  maintained  out  of 
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its  pf  oceeds,  while  the  husband's  estate  was  in  fact  so  much  embarrassed 
as  to  leave  nothing  for  distribution  after  the  payments  of  'the  debts. — 

Trippe  v.  Trippe : 637 

16.  Defective  execution  of  statutory  power  not  aided  in  equity  on  ground  of  mistake. 
Where  the  deed  of  husband  and  wife,  and  a  relinquishment  of  dower  by 
the  wife,  are  written  on  the  same  sheet  of  paper  ;  and  the  officer's  cer- 
tificate of  the  wife's  examination  and  acknowledgment  is  written  under 
the  relinquishment,  and  thereby  made  to  apply  to  it,  a  court  of  equity 
cannot,  on  the  ground  of  mistake,  apply  the  certificate  to  the  deed  ; 
such  a  bill  is,  in  substance  and  effect,  a  bill  for  aiding  or  supplying  the 
defective  execution  of  a  statutory  power. — McBride's  Heirs  v.  Wilkin- 
son    662 

See,  also,  CHAMPERTY, 

ELECTION. 

HUSBAND  AND  WIFE. 

INJUNCTION. 

MORTGAGES. 

PARTITION. 

PLEADING  AND  PRACTICE  IN  CHANCERY. 

PROHIBITION. 

SPECIFIC  PERFORMANCE. 

TRUSTS. 

VENDOR  AND  PURCHASER. 

CLERKS. — See  SUMMARY  JUDGMENTS,  1. 

CODE,  CONSTRUCTION  OF. 

1.  Construed  by  previous  judicial  decisions. — The  re-enactment  in  the  Code,  of 
a  previous  statute,  must  be  taken  as  a  legislative  adoption  of  the  judi- 
cial construction  which  it  had  received. — Anthony  v.  The  State. ....     27 

Huffman  v.  The  State 40 

Stallworth  v.  Stall  worth 77 

Sartor  v.  Branch  Bank  at  Montgomery  353 

2.  Form  of  complaint. — For  recovery   of  chattels  in  specie,  in  action  by 
husband  and  wife,  held  sufficient. — Pickens  and  Wife  v.  Oliver 528 

3.  Same. — How  administrator  may  declare. — Wyatt's  Adnrr  v.  Rambo. .  510 
Crimm's  Adm'r  v.  Crawford 623 

4.  Form  of  indictment. — Against  slave  for  homicide  of  white  person. — Bob 

v.  The   State - 20 

5.  Same. — Against  slave  for  attempt  to  poison  white  person. — Anthony 

v.  The  State 27 

6.  Same. — For  arson  under  section  3137. — Martin  and  Flinnv.  The  State.     30 

7.  §  12.  Exempting  pending  actions  from  operation  of  Code. — Provisions  of  the 
Code  in  reference  to  depositions  do  not  apply  to  causes  pending  when 

it  went  into  operation. — Broadaax  v.  Sullivan 320 

8.  §  397.  License. — On  ten-pin  alley.— Spaight  v.  The  State 32 

9.  §  573.  Special  supreme  court. — Jurisdiction. — Goodman  &  Mitchell  v. 
Walker,  executrix,  &c 444 

10.  §§  1010-11.  Inability  of  steamboat  for  transporting  slave. — It  is  no  defense 
27.  Same. — When  motion  to  dismiss  may  be  made,  and  how  security  may 

be  given  in  attachment  cases. — Ex  parte  Robbins, 71 
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to  an  action  against  the  owners  of  a  steamboat,  to  recover  the  value 
of  a  slave  transported  on  their  boat  without  the  written  authority  of 
his  owner,  that  the  slave  was  a  runaway  when  he  came  on  board  the 
boat  at  Mobile  ;  that  he  was  not  discovered  until  after  the  boat  had 
gone  seventy-five  miles  up  the  river  on  her  trip  to  Montgomery  ;  that 
he  was  then  arrested,  and  chained  until  the  arrival  of  the  boat  at 
Montgomery,  when  he  was  carried  to  the  county  jail,  while  the  boat 
proceeded  to  Wetumpka  ;  that  he  was  at  that  time  sick  with  pneumonia, 
and  so  continued  until  his  death,  which  occurred  a  few  days  afterwards; 
and  that  the  defendants  furnished  him  with  proper  medical  attendance 

during  his  sickness. — Mangham  v.  Cox  &  Waring 81 

Massey  v.   Cole 364 

11.  §§  1572-6.  Descent  and  distribution. — When    an   intestate    leaves   no 
children  or  their  descendants,  the  children  of  a  deceased   brother  or 
sister  of  the  half  blood  occupy  "  the  same  degree"  of  relationship  as 
the  surviving  brothers  and  sisters,  and  take,  by  right  of  representation, 
the  share  which  their  sister,  if  lying,  would  have  taken. — Stallworth 

v.  Stallworth 76 

12.  §  1611.   Wills. — What  is  sufficient  signing. — Armstrong  v.  Armstrong.  538 

13.  §§  1634-43.  Contesting  validity  of  wills. — Questions   of  practice. — Des- 
londe  and  James  v.  Darrington's  Heirs 92 

14.  §  1825.  Compensation  of  executors  and  administrators. — What  are  special, 

or  extraordinary  services. — Reese  v.  Gresham,  adnfr,  &c 91 

15.  §  1891.  Bill  of  exception.— :Necessary  in  appeal  from  probate  court. . .     91 

16.  §  1938.  Action  by  administrator  to  recover  damages  for  intestate's  death. — 
Civil  action  don't  merge  in  felony.^— Lankfotd  v.  Barrett 700 

17.  §19(51.  Divorce  for  adultery. — Adultery  with  slave. — Mosser  v.Mosser.  313 

18.  §  1990.  Separate  estate  of  deceased  wife. — Husband  entitled  to  one  half. 
Marshall  v.  Crow's  Adm'r 278 

19.  §§  2129,  2765.  Parties  to  actions. — Who  is  party  really  interested. — 

Hudson  &  Stokes  v.  Weir  &  Tate 294 

Pike  v.  Bright 332 

20.  §  2131.  Parties  to  actions. — Suits  by  Jind  against  husband  and  wife. — 

Pickens  and  Wife  v.  Oliver 528 

Gibson  v.  Marquis   and  Wife • 668 

21.  §2213.  Plea  of  not  guilty  in  ejectment. — Admits  possession  at  commence- 
ment of  suit  — King  v.  Kent's  Heirs 542 

22.  §  2240.  Set-off.— What  demands  may  be  set  off.— Hudson  &  Stokes 

v.  Weir  &  Tate 294 

Gibson  v.  Marquis  and  Wife 668 

23.  §2302.  Competency  of  witness. — Surety,  not  sued,  competent  witness 
for  principal. — Atwood's  Adm'r  v.  Wright 346 

24.  §§  2318-9.  Depositions. — Provisions  of  Code  do  not  apply  to  causes 
pending  when  it  took  effect. — Broadnax  v.  Sullivan 320 

25.  §  2366.  Judgment  by  default  final. — What  instruments  authorize  such 
judgment. — Connoly  v.  Ala.  &  Tenn.  Rivers  Railroad  Co 373 

26.  §§2396-8.  Security  for  costs  by  non-residents  and  corporations. — When 

necessary  to  be  given. — Ex  parte  Bush 50 

Ex  parte  Robbins 71 

Shepherd  &  Gordon  v.  Spriggs 673 
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28.  Same — Mandamus  lies  to  compel  dismisfal 71 

29.  Same. — Refusal  to  dismiss  available,  after  final  judgment,  on  error.-^- 
Steamboat  Empire  v.  Ala.  Coal  Mining  Co., 698 

30.  §  2401.  Amendment  of  judgment. — May   be   made  after  expiration  of 
three  years. — Sartor  v.  Branch  Bank  at  Montgomery, 353 

31.  §§2402-3.  Amendment  of  pleadings. — Complaint  may  be  so  amended, 
where  summons  is  in  name  of  plaintiff  individually,   as   to   authorize 
recovery  as  administrator. — Grimm's  Adm'r  v.  Crawford,  623 

32.  §2405.  Reversal  of  judgment  on  error. — What   irregularities  are   not, 
available,  when  complaint  shows  good  cause  of  action,  and  judgment  is 

by  nil  dicit. — Blount  v.  McNeill, ... ; 473 

Stewart  v.  Goode  &  Ulrick, 476 

33.  §  2462.  Exemption  law. — Stallion  may  be  "  work-horse." — Allman  v. 
Ganu, 240 

34.  §  2540.  Answer  of  garnishee. — May  be  oral  or  written. — Lewis  v.  l)u- 

bose  &  Co., 210 

Easton  v.  Lowery, 454 

35.  §§  2596-7,  2616-21.  Summary  judgment  against  circuit  clerk. — Nature  of 
proceeding,  and  judgment  by  confession. — Armstrong  v.  Holley, 305 

36.  §  2852.   Unlawful  detainer. — What  possession  will  maintain   action. — 
Russell  v.  Desplous, 308 

37.  §  3034.  Judgment  on  error. — Remandment  of  cause  on  reversal. — Bon- 

durant  v.  Sibley's  Heirs  and  Adnvr, 570 

Hanberry  v.  Hanberry, 719 

38.  §  3040.  Limitation  of  appeals. — Proviso  construed. — Banks  v.  McDou- 
gald's  Adm'r, T5 

39.  Same. — From  judgment  rendered  before  adoption  of  Code. — Green  v. 
Maclin, 695 

40.  §  3137.  .rlrsan.— What  indictment  must  allege. — Martin  and  Flinn  v. 
The  State, 30 

41.  §  3243.  Gaming. — What  places  are  public. — Huffman  v.  The  State,. . .     40 
Arnold  v.  The  State, 46 

42.  §3312.  Homicide  of  white  person  by  slave. — Form  of  indictment. — Bob 
The  State, 20 

43.  §  3576.  Arraignment,  &fc.    Right  of  prisoner  to  copy  of  venire,  and  ob-    • 
jections  to  venire  overruled. — Bill  v.  The  State, 34 

44.  §3652.  Suspension  of  judgment  for  revision  on  error. — Practice  prescribed. 
The  State  v.  Lowry,. . . • 45 

45.  §  3801.  Bastardy. — Record  returned  by  justice  to  circuit  court. — Wil- 
liams v.  The  State, . 9 

COMMON  CARRIERS. 

1.  Liability  of  steamboat,  tinder  U.  S.  statutes,  as  common  carrier. — The  acts  of 
congress  regulating  the  duties  and  liabilities  of  steamboats  engaged  in 
carrying  the  mail,  (U.  S.  Statutes  at  large,  vol.  4,  p.  104,  §  6  ;  ib.  vol.  5, 
p.  736,  §  13.)  do  not  impose  upon  the  owners  of  such  boats,  in  favor  of 
a  person  who  contracts  with  them  only  for  the  diligence  of  a  manda- 
tory, the  responsibility  of  common  carriers — Haynie  v.  Waring  &  Co.  263 

2.  Liability  of  mandatory. — A  mandatory,  or  bailee  who  undertakes  to  carry 
goods  for  another  gratuitously,  is  liable  only  for  gross  negligence 263 
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CONDITIONAL  LIMITATIONS. 
See  DEEDS,  3,  5.  ,»'• 

CONSTITUTIONAL  LAW. 

1.  Stattitc partly  unconstitutional. — An  unconstitutional  provision  in  a  statute 
does  not  affect  the  validity  of  other  provisions  which  may  be  main- 
tained separate  and   apart  from  it ;  but  the  courts  will  strike  out  the 
former,  and  give  effect  to  the  latter. — Mobile  &  Ohio  Railroad  Co.  v. 
The  State 573 

2.  Statute  usurping  judicial  power. — Whether  the  legislature  may,  by  statute, 
declare  a  forfeiture  of  the  charter  of  an  incorporated  company  without 
any  judicial  proceeding,   was  made  a  question  in  this  case ;  but  the 
court  waived  the  consideration  of  the  question  as  unnecessary,  and 
only  cited  the  authorities 573 

3.  Forfeiture  of  charter  of  incorporated  company. — An  incorporated  company 
may  consent  to  a  forfeiture  of  its  charter,  though  such  consent,  it  seems. 
can  only  be  given  by  all  the  stockholders  ;  and  a  statute  which  declares 
a  forfeiture,  with  the  consent  of  the  company,  does  not  impair  the  ob- 
ligation of  contracts 573 

4.  Construction  of  acts  of  1856,  "for  further  security  aridprotection  of  the  Statein 
railroad  loans,"  and  "to  renew  titeloan  to  the  Mobile  and  Ohio  Railroad  Co." — 
The  act  of  February  14, 1856,  "for  the  further  security  and  protection 
of  the  State  in  railroad  loans,"  (Session  Acts  1855-6,  p.  3,)  applies  to 
the  extension  of  the  loan  to  the  Mobile   and  Ohio  Railroad  Company 
under  the  previous  act  of  January  12,  1856,  (Ib.  10).    The  provision 
of  said  act  which  requires  a  railroad  company,  applying  for  a  loan  or 
extension  of  a  debt,  to  consent  to  a  forfeiture  of  its  charter  in  the  event 
of  its  failure  to  make  payment  according  to  the  terms  of  its  loan,  is 
independent  of  the  other  provisions,  which  require  its  consent  to  a  de- 
claration of  a  forfeiture  of  its  charter  by  the  legislature,  and  that  the 
forfeiture  so  declared  shall  be  complete  and  effectual  for  all  purposes 
whatever  without  any  judicial  proceeding ;  is  not  obnoxious  to  the 
constitutional  objections,   that   it  requires  the  company  to  consent  to 
the  exercise  of  judicial  power  by  the  legislature,  and  impairs  the  obli- 
gation of  contracts  ;  and  must  be  complied  with  by  any  railroad  com- 
pany applying  for  a  loan  or  extension  of  a  debt,  however  difficult  such 
compliance  may  be 673 

CONTRACTS. 

1.  Consideration..  .The  retention  of  possession  by  the  vendor  under  a  con- 
tract of  hiring,  the  consideration  of  which  was  the  board  and  clothing 
of  the  slaves,  though  a  suspicious  circumstance,  may  consist  with  fair- 
ness and  honesty  ;  and  the  fact  that  the  keeping  of  them  was  expensive 
to  him,  would  not,  of  itself,  authorize  the  court  to  assume  that  the  hir- 
ing was  simulated  and  unreal. — Upson  v.  Raiford 188 

2,  Entire  contract. — An  agreement  for  the  building  of  a  house,  when  it  is 
stipulated  that  the  entire  work  is  to  be  completed  before  any  part  of 
the  compensation  is  demandable,  is  an  entire  contract ;  but  when  it  is 
shown  that  the  owner,  before  the  completion  of  the  house,  endeavored 
to  get  it  insured  against  loss  by  fire,  and  made  a  partial  payment  under 
the  contract,  these  circumstances  rebut,  to  some  extent,  the  idea  that 
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the  contract  was  entire,  and  might  authorize  the  jury  to  so  find. — Par- 
tridge v.  Forsy  tb '. 200 

3.  When  workman  may  recover  before  completion  of  contract. — Under  an  entire 
contract  for  the  building  of  a  house,  which  is  destroyed  by  fire  before 
its  completion,  the  workman  can  recover  nothing  ;  sccus,  if  the  contract 

is  not  entire 200 

4.  How  custom  affects  contract. — Evidence  of  a  custom  cannot  be  received  to 
vary  or  contradict  the  express  terms  of  a  written  contract,  but  is  admis- 
sible to  add  new  terms,  as  to  which  the  writing  is  silent  5  as  where  a 
railroad  company  gives  a  receipt  for  freight,  "to  be  delivered  to  R.  R. 
agent"  at  the  terminus  of  the  road,  and  the  agent  there  deposits  it  in  a 
warehouse  not  belonging  to  the  company,  evidence  of  its  custom  to 
deposit  freight  in  that  warehouse  is  admissible  for  the  company,  when 
sued  for  the  loss  of  the  cotton.— Ala.  &  Tenn.  Rivers  Railroad  Co.  v. 
Kidd 221 

5.  Consideration,  validity  and  sufficiency  of '. — Where   plaintiff  and  defendant 
were  both  bound  as  sureties  and  endorsers  for  an  insolvent  debtor,  who 
was  about  to  make  an  assignment  for  the  benefit  of  his  creditors,  and 
who  refused  to  make  any  assignment  of  which  plaintiff  did  not  approve, 
and  which  did  not  place  in  the  preferred  class  of  creditors  the  debts  on 
which  plaintiff  was  bound  ;  and  in  consideration  that  plaintiff  would 
consent  that  the  debtor  might  make  a  deed  postponing  the  claims  on 
which  he  was  bound,  and  preferring  the  claims  on  which  defendant  was 
bound,  the  latter  promised   to  pay  a  specified  sum  \  and  the  deed  was 
made  in  pursuance  of  the  contract, — Tield,  that  the  contract  was  sup- 
ported by  a  sufficient  consideration,  was  not  contrary  to  any  principle 
of  public  policy,  and  was  not  fraudulent  as  to  the  other  creditors  and 
sureties  of  the  debtor. — Hatton's  Adm'rs  v.  Jordan '. 26(> 

6.  litle  passes  by  delivery  of  bill  of  sale. — The  delivery  of  a  bill  of  sale 
to  the  purchaser  of  a  slave,  of  itself,  passes  the  title  to  him ;  and  the 
vendor,  when  sued  by  a  sub-purchaser,  cannot  avoid  the  effect  of  it,  by 
proof  of  a  parol  agreement  that  the  delivery  was  conditional,  and  that 
the  title  was  to  revest  in  him  in  the  event  the  purchaser  failed  to  give 
his  note,  with  a  specified  surety,  for  the  purchase  money.    (RicE,  C.  J., 
•dissenting,  held,  that  the  question  of  delivery  vtl  non  involved  the  con- 
sideration of  the  parties'  intention,  which  was  a  question  of  fact  for 
the  determination  of  the  jury,  and  which  the  evidence  did  not  author- 
ize the  court  to  assume  without  hypothesis ;  and  that  contemporaneous 
oral  declarations  of  intention,  relating  to  the  execution,  as  contra-dis- 
tinguished from  the  construction  of  the  instrument,  were  admissible  as 
part  of  the  res  gestce.) — Morgan  v.  Smith,  Wykoff  &  Nicholl 283 

7.  When  title  passes  by  contract  of  sak. — Where  anything  remains  to  be  done 
at  the  time  the  contract  is  made,  to  determine  the  identity,  quantity, 
or  price  of  the  thing  sold,  the  contract  is  executory,  and  the  title  does 
not  vest  in  the  purchaser ;  but  a  sale  of  promissory  notes,  at  a  price 
not  exceeding  two  hundred  dollars,  may  be  so  made,  without  writing, 
without  delivery  of  the  notes,  and  without  payment  of  any  part  of  the 
price,  as  to  invest  the  purchaser  with  the  equitable  title  and  ownership. 
Hudson  &  Stokes  v.  Weir  &  Tate .' 294 

8.  Implied  promises. — No  recovery  can  be  had  against  a  person  for  money 
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.  lent  to  his  step-son,  in  his  absence,  and  without  his  request  or  promise; 
nor  upon  a  contract,  made  with  his  step-son,  for  the  use  of  a  stock-pas- 
ture, in  the  making  of  which  contract  defendant  'did  not  "  have  any 
thing  to  do";  nor  for  the  use  of  the  stock-pasture,  upon  proof  merely 
that  his  stock  went  into  it  and  used  it,  without  proof  of  any  express 
contract  or  promise  on  his  part  to  pay  for  it,  or  of  any  facts  from  which 
the  law  would  imply  such  promise. — Pike  v.  Bright 332 

9.  Validity  of  subsequent  contract  between  endorsee  and  endorser. — The  endorser 
and  endorsee  may,  by  contract  subsequent  to  the  endorsement,  rescind 
or  modify  it ;  and  such  subsequent  contract,  so  far  as  it  conflicts  with 
the  endorsement,  will  control  it. — Young  v.  Fuller 461 

10.  Construction  of  such  subsequent  contract. — -A.  contract,  by  which  the  endorser 
agrees  to  extend  the  statutory  time  for  the  institution  of  a  suit  against 
the  maker,  and  to  repay  the  consideration  in  the  event  the  note  is 
proved  to  be  void  for  fraud,  or  for  want  of  consideration,  or  paid  off, 
or  reduced  by  sets-off,  imposes  on  him  the  risk  of  the  specified  defenses 
only,  but  not  that  of  the  statute  of  limitations ;  and  if  a  recovery  on 
the  note  is  defeated  alone  by  the  plea  of  the  statute  of  limitations,  the 
contract  is  no  defense  to  an  action  on  the  note  which  constituted  the 
consideration  of  the  endorsement 464 

11.  Consideration  and  validity. — A  warranty  of  the  soundness  of  a  slave, 
given  by  the  vendor  to  induce  the  purchaser  to  comply  with  the  terms 
of  a  contract  of  sale  made  on  a  previous  day,  when  it  was  distinctly 
announced  that  no  warranty  would  be  given,  is  founded  on  a  sufficient 
consideration. — Stoudenmeier  v.  Williamson 55fe 

12.  Warranty  of  administrator  binds  him  personally. — An  administrator,  in 
selling  the  slaves  belonging  to  his  intestate's  estate,  may  warrant  their 
soundness,  and  thus  bind  himself  personally ,  558 

13.  Contract  of  trustee  binds  him  personally. — The  purchases  of  trustees,  exec- 
utors, administrators,  and  guardians,  when  made  in  obedience  to  the 
duties  of  the  trust,  impose  upon  them  a  personal  liability  :  the  seller 
must  look  to  them  for  payment,  and  they  must  look  to  the  trust  estate 

for  reimbursement. — Sanford  v.  Howard 684 

14.  Assent  of  parties. — It  is  not  necessary  that  the  mutual  assent  of  the 
parties,  which  is  essential  to  the  completion  of  a  contract,  should  be 
concurrent :  if  the  party  making  the  offer  does  not  require  an  imme- 
diate response,  and  the  offer  itself  seems  to  assume  and  contemplate  its 
acceptance,  the  assent  of  the  other  party  will  be  implied,  in  the  absence 
of  a  revocation  of  the  offer,  from  his  acting  upon  it  within  a  reasonable 
time 684 

15.  Construction  of  contract  as  to  intention  of  parties. — A  contract,  which,  the 
parties  intended  to  make,  but  did  not  make,  cannot  be  set  up  in  place 
of  one  which  they  did  make,  but  did  not  intend  to  make  ;  as  where  a 
promise  to  pay  for  goods,  to  be  furnished  to  another,  is  unlimited  as  to 
quality  or  amount,  the  promisor's  liability  is  not  affected  by  his  inten- 
tion that  goods  of  a  certain  character  only  should  be  furnished,  and 
the  fact  that  this  intention  was  known  to  the  creditor 684 

CORPORATIONS. 

1.  Power  of  private  corporation  to  appoint  agent. — A  railroad  company  is  a 
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private  corporation,  and  has  power,  independently  of  any  provision  in 
its  charter,  to  appoint  an  agent  in  the  construction  of  its  road,  or  in 
the  transportation  of  its  freight. — Ala.  &  Tenn.  Rivers  Railroad  Co. 
v.  Kidd. - . . . ; . 221 

2.  Mode  of  appointment. — The  appointment  of  an  agent  need  not  be  evi- 
denced by  the  written  vote  of  the  corporation  or  its  officers,  but  may 

be  inferred  from  their  adoption  of  the  agent's  acts 221 

3.  When  equity  will  compel  directors  of  incorporated  company  to  declare  dividend. 
Although  a  court  of  equity  will,  on  the  application  of  a  stockholder  in 
an  incorporated  company,  compel  the  directors  to  exercise  the  discre- 
tion reposed  in  them  as  to  the  declaration  of  dividends,  if  they  im- 
properly fail  or  refuse  to  exercise  it  ;  yet,  where  the  constitution  of  the 
company  provides  that  the  directors  "  shall  make  such  dividends,  and 
such  only,  as  in  their  discretion  they  may  think  the  true  interests  of 
the  company  will  warrant  and  allow,"  and  it  is  shown  that  the  directors 
did  act  upon  the  application  of  the  stockholder,  and  refused  to  declare 
a  dividend,  because  they  thought  the  true  interests  of  the  company 
would  not  warrant  it,  equity  will  not  control  their  aclion,  unless  they 
are  proved  to  have  been  guilty  of  bad  faith,  a  willful  abuse  of  their 
discretion,  or  a  willful  neglect  or  breach  of  duty. — Smith  v.  Prattville 
Man.  Co 503 

4.  Liability  of  directors. — The  directors  of  an  incorporated  company,  in 
whom  is  reposed  by  its  constitution  an  enlarged  discretion  in  the  man- 
agement of  its  business,  are  responsible  to  the  stockholders  only  for 
good  faith  and  reasonable  diligence  :  a  mere  error  of  judgment  on  their 
part,  in  compromising  a  debt  due  to  the  company,  does  not  entitle  a 
stockholder  to  relief  against  them  in  equity. . . , 503 

5.  Forfeiture  of  charter. — An  incorporated  company  may  consent  to  a  for- 
feiture of  its  charter,  though  such  consent,  it  teems,  can  only  be  given 
by  all  the  stockholders  ;  and  a  statute  which  declares  a  forfeiture,  with 
the  consent  of  the  qompany,  does  not  impair  the  obligation  of  contracts. 
Mobile  &  Ohio  Railroad  Co.  v.  The  State 67S 

6.  Validity  of  contract  of  municipal  corporation  under  special  statutory  powert, 
A  municipal  corporation  may  be  authorized  by  statute  to  subscribe  for 
stock  in  a  plank-road  company  ;  and  the  contract  of  the  coiporation, 
made  pursuant  to  the  terms  of  the  statute,  is  binding  on  it. — Mayor 
and  Aldermen  of  Wetumpka  v.  Winter ;  651 

COSTS. 

1.  When  security  by  non-resident  not  necessary. — The  statute  which  requires 
the  dismissal,  on  motion,   of  a  suit  commenced  by  a  non-resident 
without  first  giving  security   for  costs,  (Code,  §    2396,)   does  not 
apply  to  a  suit  instituted  by  a  non-resident  nominal  plaintiff,  for  the 
use  of  a  resident,  although  the  complaint  shows  that  the  action  ought 

to  have  been  brought  in  the  name  of  the  beneficiary. — Exparte  Bush. .    60 

2.  Security  must  be  given  in  suit  commenced  by  attachment. — A  suit  commenced 
by  attachment,  by  a  non-resident,  is  within  the  statute  (Code,  §  2396) 
which  requires  security  for  the  costs  to  •' be  endorsed  on  the  complaint, 
or  lodged  with  the  clerk,  previous  to  issue  of  the  summons." — Ex  forte 
Robbins 71 

48 
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3.  Same. — Although  the  attachment  bond  is  conditioned  that  the  plaintiff 
"  shall  prosecute  his  attachment  with  effect,  or,  failing  therein,  pay  the 
defendant  all  such  costs  and  damages  as  he  may  sustain  for  the  wrong- 
ful suing  out  of  said  attachment." — Shepherd  &  Gordon  v.  Spriggs. . .  673 

4.  When  motion  todismissfor  want  of  security  may  be  made. — A  motion  to  dis- 
miss such  a  suit,  on  account  of  the  failure  to  give  security  for  the 
costs,  may  be  made  at  any  time  before  a  plea  is  filed,  or  judgment  ren- 
dered.— Ex  parle  Bobbins 71 

5.  How  security  may  be  given  in  attachment  cases. — If  the  plaintiff,  in  such 
case,  wishes  to  sue  out  his  attachment  before  some  other  officer  than  the 
clerk  of  the  court  to  which  it  is  returnable,  he  may  annex  his  complaint 
to  the  attachment,  and  procure  security  for  the  costs  to  be  endorsed  on 
the  complaint  before  the  issue  of  the   writ 71 

6.  Liability  of  surety  for  costs. — Although  a  summary  judgment  is  given 
against  the  surety  for  costs,  (Code,  §  2399,)  only  in  the  event  of  the 
plaintiff  being  successful  in  the  suit  5  yet  he  is  liable  for  them,  equally 
with  the  plaintiff,  if,  when  adjudged  against  the  defendant,  they  cannot 

be  collected. — Shepherd  &  Gordon  v.  Spriggs 673 

7.  Mandamus  lies  to  compel  dismissal. — If  the  circuit  court  refuses,  on  motion, 
to  dismiss  a  suit  brought  by  a  non-resident  without  first  giving  security 

for  the  costs,  mandamus  lies  to  compel  its  dismissal. — Ex  parte  Bobbins.      71 

8.  Refusal  to  dismiss  available  on  error  after  final  judgment. — If  the  circui  t  court 
improperly  refuses  to  dismiss,  on  motion,  a  suit  commenced  by  a  cor- 
poration without  first  giving  security  for  the  costs,  as  required  by  the 
statute,  the  error  is  available  to  the  defendant  on  appeal ;  and  the  cause 
will  be  remanded,  with  instructions  to  the  primary  court  to  dismiss  it.  698 

9.  Costs  in  divorce  case. — The  decree  of  the  chancellor,  granting  a  divorce 
to  the  wife,  having  been  reversed  on  error,  and  the  evidence  held  insuf- 
ficient, the  costs  of  the  appellate  court  were  imposed  on  the  next  friend 
of  the  wife,  and  the  costs  of  the  court  below  on  the  husband. — Mosser 

v.  Mosser • 313 

10.  Costs  accruing  after  tender. — Where  a  tender  of  the  full  amount  claim- 
ed is  made  after  suit  brought,  and  refused,  and  the  costs  are  paid  by 
the  defendant  up  to  the  time  of  the  tender ;  and,  under  the  plea  of  ten- 
der, the  money  is  brought  into  court  on  the  day  6f  trial,  and  paid  to 
the  plaintiff, — this  does  not  discharge  the  defendant  from  the  costs 
accruing  after  the  tender. — Raiford  v.  Governor 382 

11.  Costs  on  bill  for  rescission  of  contract. — The  defendant  having  offered, 
before  the  filing  of  the  bill,  all  the  relief  which  the  complainant  obtain 
cd  under  the  decree  of  the  court,  and  the  offer  being  refused  by  the 
complainant,  held,  that  the  entire  costs  were  properly  imposed  on  the 
complainant. — Gallagher  v.  Witherington 420 

COURT  AND  JURY, 

1.  Misconduct  of  jury. — The  separation  of  the  jury,  foi  a  short  time,  while 
considering  of  their  verdict,  is  a  matter  to  be  considered  by  the  court 
on  motion  for  a  new  trial,  but  it  is  not  a  proper  ground  for  a  motion  in 
arrest  of  judgment. — Franklin  v.  The  State 14 

2.  Chfirgc  dispensing  with  proof  of  venue,  erroneous. — Where  the  bill  of  excep- 
tions professes  to  set  out  all  the  evidence,  and  does  not  show  that  the 
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venue  was  proved,  a  charge  to  the  jury,  "  that  if  they  believe  the  evi- 
dence they  must  find  the  defendant  guilty,"  is  erroneous. — Spaight  v. 
The  State < .- 32 

3.  Charge  invading  province  of  jury. — A  charge  which  instructs  the  jury, 
without  hypothesis,  "  that  they  must  find  the  defendant  guilty,"  even 
when  the  evidence  consists  of  the  testimony  of  a  single  witness,  is  erro- 
neous.— Huffman  v.  The  State 40 

4.  General  charge  on  effect  of  evidence  erroneous. — Where  there  is  any  conflict 
in  the  evidence,  on  any  material  question  of  fact,  a  charge  which 
instructs  the  jury,  "that  if  they  believe  the  evidence,  they  must  find 
the  defendant  guilty,"  is  erroneous. — Arnold  v.  The  State 46 

5.  Construction  of  promise  to  avoid  bar  of  statute  of  limitations. — Where  the  words 
relied  on  to  take  a  case  out  of  the  statute  of  limitations,  amount  in  law  to 
an  express  promise,  there  is  no  necessity  for  referring  their  construction 
to  the  jury,  but  the  court  may  instruct  them  as  to  the  legal  effect  of  the 
words. — Evans  v.  Carey 99 

6.  Charge  of  court  construed  with  reference  to  evidence. — Instructions  to  the  jury 
must  be  construed  in  connection  with  the  evidence  in  the  cause ;  and  if 
they  are  correct  when  applied  to  the  evidence,  although  erroneous  as  a 
universal  proposition,  they  furnish  no  ground  for  a  reversal  of  the 
judgment. — Miller  v.  Jones'  Adm'r 174 

7.  Same.— But,  while  the  charge  of  the  court  to  the  jury  must  be  construed 
with  reference  to  the  proof,  it  would  be  improper  for  the  appellate 
court  to  undertake  to  determine  the  weight  of  the  evidence,  and  to 
construe  the  charge  upon  the  hypothesis  that  the  preponderance  of 
conflicting  evidence  was  on  one  side  or  the  other. — Upson  v.  Raiford. .  188 

8.  Charge  wtihdra<Ding  evidence  from  jury. — A  charge  which  has  the  effect  of 
withdrawing  from  the  consideration  of  the  jury  testimony  which  tends, 
even  slightly,  to  sustain  either  the  plaintiff's  case  or  'the  defense,  is 
erroneous. 188 

9.  When  fraud  is  question  of  law  or  of  fact. — Although  fraud  vel  non,  when 
the  facts  are  clear  and  undisputed,  is  a  pure  question  of  law  for  the 
determination  of  the  court :  yet,  where  there  is  any  conflict  in  the  evi- 
dence, or  where  the  facts  are  not  clear  and  indisputable,  the  question 
should  be  left  to  the  decision  of  the  jury 188 

10.  What  is  abstract  charge. — A  charge  cannot  be  considered  abstract,  when 
there  is  any  evidence,  however  weak,  to  support  it ;  as  where  the  court 
instructs  the  jury  upon  the  requisites  of  a  custom,  the  existence  of 
which  is  proved  by  only  one  witness. — Partridge  v.  Forsy th 200 

11.  Ambiguous  charge. — An  affirmative  charge  which  is  involved,  or  ambig- 
uous, or  tending,  without  explanation,  to  mislead  the  jury,  is  no  ground 
for  a  reversal  of  the  judgment,  if  no  explanatory  charge  or  qualification 
was  asked ;  but  such  a  charge  may  also  properly  be  refused 200 

12.  When  abstract  charge  witt  reverse. — An  abstract  charge,  which  asserts  a 
correct  legal  proposition,  will  not  justify  a  reversal  of  the  judgment, 
unless  the  appellate  court  is  reasonably  convinced  that,  when  consid- 
ered in  connection  with  the  evidence,  it  must  have  misled  the  jury ;  and 
this  cannot  be  assumed,  when  the  record  shows  testimony  on  which,  if 
the  abstract  charge  were  stricken  out,  and  in  the  absence  of  a  request 
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for  instructions  upon  the  sufficiency  of  the  evidence,  the  jury  might 
have  found  the  same  verdict 200 

13.  General  charge  on  evidence. — A  general  charge  in  favor  of  either  party  is 
erroneous,  when  there  is  the  least  conflict  in  the  evidence  on  a  material 
point,  or  where  the  evidence  is  susceptible  of  more  than  one  construc- 
tion, although  the  facts  of  the  case  are  admitted  by  the  parties,  and 
the  bill  of  exceptions  states  that  there  was  no  conflict  in  the  evidence. 
Allman  v.  Gann. 240 

14.  Charge  invading  province  of  jury. — A  charge  which  instructs  the  jury 
that  if  they  believe  the  testimony  of  one  witness  they  must  find  for  the 
plaintiff,  but  if  they  believe  the  testimony  of  another  they  must  find 
for  the  defendant,  assumes  that  there  is  an  irreconcilable  conflict  in  the 
testimony  of  the  two  witnesses,  and  is  therefore  an  invasion  of  the 
province  of  the  jury. — Cain  v.  Penix 374 

15.  Charge  on  question  already  decided  by  court. — A  charge  to  the  jury  upon 
a  question  which  has  been  submitted  to  the  court,  and  by  it  correctly 
decided  against  the  defendant,  although  unnecessary  and  objectionable, 
is  not  a  ground  of  reversal  in  favor  of  the  defendant. — Raiford  v.  Gov- 

.  ernor , 382 

16.  General  charge  on  evidence. — The   court  may  properly  refuse  to  charge 
the  jury,  at  the  request  of  either  party,  that  if  they  believe  the  evidence 
they  must  find  for  him,  unlessa  the  facts  proved,  of  themselves,  independ- 
ent of  any  inference  which  the  jury  might  have  drawn  from  them,  enti- 
tled him  to  a  verdict. — Crum  v.  Williams 446 

COURT,  CITY  (MOBILE). 

1.  Judge  may  grant  injunction. — Under  the  statute  defining  the.  jurisdiction 
of  the  city  court  of  Mobile,  (Session  Acts  1851-^2,  p.  75,)  construed  in 
connection  with  the  constitutional  powers  of  the  circuit  judges,  the 
judge  of  that  court  has  power  to  grant  writs  of  injunction,  to  be  opera- 
tive in  that  county. — Ex  parte  Greene  and  Graham, , 52 

2.  Limitation  and  operation  of  such  injunction.~-The  judge  of  the  city  court  of 
Mobile  can  only  grant  an  injunction,  to  be  operative  in  that  county  ; 
but  it  is  no  objection  to  an  injunction  granted  by  him,  in  a  cause  pend- 
ing in  the  chancery  court  at  Mobile,  that  some  of  the  defendants  reside 

in  another   county 52 

3.  Clerk  cannot  issue  original  attachment. — The  case  of  Stevenson  v.  O'Hara, 
27  Ala.  362,  as  to  the  power  of  the  clerk  of  the  city  court  of  Mobile  to 
issue  original  attachments,  re-affirmed. — Matthews,  Finley  &  Co.  v. 

Sands  &  Co 136 

Flash,  Hartwell  &  Co.  v.  Paul,  Cook  A  Co 141 

Lewis  v.  Dubose  &  Co 219 

COURT,  PROBATE  AND  ORPHANS'. 

1.  Jurisdiction  to  order  sale  of  decedent's  land. — Under  the  act  of  1818,  the 
orphans'  court  acquired  jurisdiction  to  order  a  sale  of  a  decedent's  real 
estate,  on  its  reception  of  a  petition  by  the  administrator,  stating  that 
a  sale  of  the  real  estate  would  be  less  injurious  to  the  estate  than  a  sale 
of  the  slaves,  and  that  a  sale  of  a  portion  of  the  estate  was  necessary 
to  discharge  debts. — Matheson's  Heirs  v.  Hearin 210 
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2.  Statute  not  restricted  to  intestates'  estate. — The  authority  to  order  a  sale  of 
lauds,  under  the  act  of  1818,  is  not  restricted  to  the  estates  of  intest- 
ates, but  extends  to  the  estate  of  any  decedent. — King  v.  Kent's  Heirs..  542 

3.  Jurisdiction  to  order  tale  of  personally. — Although  the  orphans'   court, 
under  the  general  powers  conferred  on  it  by  the  act  of  1806,  (Clay's 
Digest,  300,  §  21,)  may  have  been  a  court  of  general  jurisdiction  ;  yet, 
as  to  its  power  to  order  a  sale  of  the  personal  property  of  an  estate, 
which  it  derived  exclusively  from  the  act  of  1809,  (Ib.  223,  §  13.)  it 
must  be  considered  a  court  of  special,  or  limited  jurisdiction,  and  its 
records,  therefore,  must  affirmatively  show  the  facts  necessary  to  sus- 
tain its  jurisdiction. — Wyatt's  Adm'r  v.  Rambo 510 

COURT,  SUPREME. 

1.  Jurisdiction  of  special  supreme  court. — Where  a  cause  was  regularly  heard 
before  a  special  statutory  court,  (Code,  §  673,)  consisting  of  one  judge 
of  the  supreme  court  and  two  circuit  judges,  and  was  by  them  reversed 
and  remanded  ;  and  on  a  subsequent  day  of  the  term,  before  the  min- 
utes of  the  regular  court  were  signed,  two  of  the  members  of  the 
special  court,  in  the  absence  of  one  of  the  circuit  judges,  granted  a 
rehearing, — field,  (STONE,  J.,  alone  sitting.)  that  the  order  was  not  void 
for  want  of  jurisdiction.— Goodman  &  Mitchell  v.  Walker 444 

CUSTOM. 

1.  Proof  of. — It  cannot  be  laid  down  as  a  positive  rule,  that  more  than 
one  witness  is  required  to  prove  the  existence  of  a  custom,  or  usage  of 
trade,  before  it  can  become   an  element  of  contracts. — Partridge  v. 
Forsy th 200 

2.  Admissibildy  to  affect  written  contract. — Evidence  of  a  custom  cannot   be 
received  to  vary  or  contradict  the  express  terms  of  a  written  contract, 
but  is  admissible  to  add  new  terms,  as  to  which  the  writing  is  silent; 
as  where  a  railroad  company  gives  a  receipt  for  freight,  "  to  be  deliv- 
ered to  R.  R.  agent"  at  the  terminus  of  the  road,  and  the  agent  there 
deposits  it  in  a  warehouse  not  belonging  to  the  company,  evidence  of 
its  custom  to  deposit  freight  in  that  warehouse  is  admissible  for  the 
company,  when  sued  for  the  loss  of  the  cotton. — Ala.  &  Tenn.  Rivers 
Railroad  Co.  v.  Kidd 221 

CRIMINAL  LAW. 

1.  Homicide — Evidence  of  violent  character  of  deceased. — The  character  of  the 
deceased  us  a  violent,  turbulent,  blood-thirsty  man,  when  it  qualifies, 
explains,  and  gives  point  and  meaning  to  his  conduct,  and  tends  to 
produce  in  the  mind  of  the  slayer  a  reasonable  belief  of  imminent  dan- 
ger, is  admissible  evidence  for  the  defendant ;  and  there  are  cases, 
also,  in  which  it  may  be  looked  to,  in  determining  the  amount  of  pro- 
vocation, and  thus  fixing  the  degree  of  homicide  •,  but  the  evidence  in 
this  case  does  not  justify  its  admission  on  either   pf  these   grounds. — 
Franklin  v.  The  State, : , 14 

2.  Character  how  proved.—  The  violent  character  of  the  deceased  cannot  be 
established  by  proof  of  isolated  facts, 14 
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3.  Assault  atid  battery  between  slaves. — Under  the  statutes  of  this  State  (Code, 
§  3317),  an  assault  and  battery  committed  by  one  slave  on  another  is 

an  offense. — Bob  v.  The  State 20 

4.  Involuntary  manslaughter  by  slave. — If  a  slave,  in  the  unjustifiable  attempt 
to  commit  an  assault  and  battery  on  another  slave,  kill  a  white  person 
by  misadventure,  he  is  guilty  of  involuntary  manslaughter. — Code, 

§  3312 20 

5.  Form  of  indictment. — Under  an  indictment  for  the  murder  of  a  white 
person,  whether  framed  under  the  Code,  or  according  to  the  common 
law,  a  slave  cannot  be  convicted  of  involuntary  manslaughter 20 

6.  Evidence  of  intent. — If  a  slave  kill  a  white  person  by  a  misdirected  blow 
aimed  at  another  slave,  the  intent  with  which  he  made  the  assault  is 
a  material  inquiry  in  fixing  the  character  of  the  homicide  ;and  in  deter- 
mining this  question,  evidence  of  a  previous  quarrel  and  separation 
between  the  slaves,  who  had  lived  together  as  man  and  wife,  is  admis- 
sible against  the  prisoner 20 

7.  When  indictment  may  charge  offense  in  icords  of  statute. — When  a  statute 
merely  designates  an  offense,  but  does  not  in  express  terms  prescribe 
its  constituents,  an  indictment  which  charges  the  offense  in  the  words 

of  the  statute,  without  more,  is  not  sufficient.— Anthony  v.  The  State.    27 

8.  Form  of  indictment  against  slave  for  attempt  to  poison. — In  an  indictment 
which  charges  an  actual  poisoning,  an  allegation  that  the  substance 
administered  was  a  poison  is  unnecessary ;  but  an  indictment  for  an 
attempt  to  poison  must  allege  that  the  substance  administered  was  a 
poison ..'...... , .' 27 

9.  Form  of  indictment  for  arson. — An  indictment  for  the  willful  burning  of 
a  house  insured  against  firer/  with  intent  to  charge  or  injure  the  insurer, 
(Code,  §  3137,)  is  fatally  defective,  on  motion  in  arrest  of  judgment,  if 
it  does  not  allege  that  the  house  was  "  at  the  time  insured  against 
fire."— Martin  and  Flinn  v.  The  State 30 

10.  Charge  dispensing  with  proof  of  venve.  erroneous. — Where  the  bill  of  excep- 
tions professes  to  set  out  all  the  evidence,  and  does  not  show  that  the 
venue  was  proved,  a  charge  to  the  jury,  '•  that  if  they  believe  the  evi- 
dence they  must  find  the  defendant  guilty,"  is  erroneous. — Spaight  v. 
The  State 32 

11.  Ten-pin  alley. — A  ten-pin  alley  at  a  public  watering-place,  kept  by  the 
proprietor  for  public  play,  though  used  solely  for  amusement  by  his 
guests,  without  charge  to  them  or  profit  to  himself,  is  within  the  prohi- 
bition of  the  revenue  law 32 

12.  Right  to  copy  of  venire. — When  a  prisoner,  indicted  for  a  capital  offense, 
is  in  actual  confinement,  he  is  entitled  to  a  list  of  the  jurors  summoned 
for  his  trial,  at  least  two  days  before  the  day  appointed  for  his  trial ; 
but  when  he  is  not  in  actual  confinement,  and  has  counsel,  whose  names 
are  so  entered  on  the  docket,  the  right  to  such  list  does  not  arise,  in 
favor  of  either  the  prisoner  or  his  counsel,  except  upon  application  of 
the  latter.— Code,  §  3576.— Bill  v.  The  State 34 

13.  Objections  to  venire  overruled. — If  a  defendant  in  a  capital  case,  not  being 
in  actual  confinement,  and  having  counsel  entered  on  the  docket,  pro- 
ceed to  trial  without  objecting  to  the  panel  of  jurors  summoned,  he 
cannot  have  the  entire  panel  set  aside,  on  account  of  the  misnomer  of 
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one  of  the  jurors,  who  was  summoned  but  failed  to  attend  ;  nor  on  ac- 
count of  the  omission  to  insert  in  the  panel  a  juror's  Christian  name  in 
full,  when  the  initial  letter  of  the  name  is  correctly  stated 34 

14.  Gaming — Country  store-house  held  public. — A  country    store-house  is  a 
public  house  within  the  statute  against  gaming.     (Code,  §   3243.)    If 
it  consists  of  two  rooms,  both  under  the  control  of  the  same  person,  the 
front  room  being  used  as  a  dry-goods  store,  while  the  other,  a  ehed- 
room,  is  attached  to  it,  and  communicates  with  it  by  a  door,  it  ieprima 

facie  an  entirety  ;  and  though  this  presumption  may  be  overcome,  by 
proof  that  the  rooms  are  entirely  disconnected,  and  appropriated  to 
distinct  and  separate  uses,  yet  it  is  not  repelled  by  .proving  that  the 
back  room  was  used  as  a  bed-room  by  one  of  the  proprietors  of  the 
store,  who  was  an  unmarried  man, — that  no  goods  were  kept  or  sold 
there,  no  accounts  settled  there,  and  that  witness  never  had  seen  any 
of  the  customers  of  the  store  use  it  for  any  purpose. — Huffman  v.  The 
State '. 40 

15.  Charge  invading  province  of  jury. — A  charge  which  instructs  the  jury, 
without  hypothesis,  "  that  they  must  find  the  defendant  guilty,"  even 
when  the  evidence  consists  of  the  testimony  of  a  single  witness,  is 
erroneous 40 

1 6.  Practice  prescribed  on  suspension  of  judgment  when  questions  of  law  are  reserved. 
When  questions  of  law  are  reserved  for  the  determination  of  the  appel- 
late court,  under  an  indictment  for  a  misdemeanor,  and  the  defendant, 
after  conviction,  gives  bail  lo  appear  at  the  next  term  and  abide  the 
judgment,  the  execution  of  the  judgment  is  only  suspended  until  the 
next  term  of  the  court,  unless  the  defendant,  before  that  time,  procures 
a  reversal  of  the  judgment  in  the  appellate  court,  or  an  order  extending 
the  suspension  of  it ;  and  if  the  defendant  fails  to  appear  at  that  term, 
the  State  is  not  only  entitled  to  a  writ  of  arrest  against  him,  but  may 
treat  the  undertaking  as  forfeited.     (Code,  §§  3652,  3679.)    But  these 
proceedings  must  be  had  in  the  primary  court,  and  the  judgment  can 
not  be  affirmed  on  certificate,  at  the  instance  of  the  State,  when  the 
clerk  has  failed  to  transmit   a  transcript  of  the  proceedings,  and  the 
defendant  has  asked  no  order  in  the  case. — The  State  v.  Lowry 44 

17.  Gaming — Whether  house  of  toll-bridge  keeper  is  public. — A  house  occupied 
by  the  keeper  of  a  public  toll-bridge,  and  consisting  of  two  rooms, 
which  communicate  with  each  other  by  a  door,  isprima  facie  an  eutire- 
ty  ;  and  if  the  front  room  is  appropriated  to  such  uses  as  constitute  it 
a  "  public  house-"'  within  the  statute  against  gaming,  the  back  room  is 
also  within  the  prohibition  of  the  statute,  though   used  only  as  a  bed- 
room by  the  keeper  of  the  bridge,  an  unmarried  man.    If  such  house  is 
merely  the  private  residence  of  the  keeper  of  the  bridge,  it  is  not  within 
the  prohibition  of  the  statute,  although  occasional  settlements  for  toll 
are  made  therein  ;  but,  if  the  front  room  is  appropriated  to  the  trans- 
action of  the  business  of  the  bridge,  such  as  keeping  the  books,  settling 
accounts,  <tc.,  and  is  occupied  by  the  keeper  subject  to  such  appropria- 
tion, and  persons  having  business  connected  with  the  bridge  are  invited 
or  licensed  to  go  there  by  the  very  nature  of  the  business  to  which  it  is 
appropriated,  it  then  becomes  a  "public  house"  within  the  meaning  of 
the  statute. — Arnold  v.  The  State. .  46 
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18.  General  charge  on  effect  of  evidence  erroneous. — When  there  is  any  conflict 
in  evidence,  on  any  material  question  of  fact,  a  charge  which  instructs 
the  jury,  "that  if  they  believe  the  evidence,  they  must  find  the  defend- 
ant guilty,"  is  erroneous 46 

19.  Joinder  of  different  offenses. — Obtaining  money  under  false  pretenses, 
and  larceny  from  the  person,  being  offenses  of  the  same  general  nature, 
belonging  to  the  same  family  of  crimes,  and  punishable  in  the  same 
manner,  though  with  different  degrees  of  severity,  may  be  joined,  in 
different  counts,  in  the  same  indictment. — Johnson  v.  The  State 62 

20.  Exception,  when  necessary. — The  refusal  of  the  court  to  require  the  solic- 
itor,  on  motion   of  the  defendant,  to  elect  on  which  count  in  the 
indictment  he  would  proceed,  will  not  be  revised  by  the  appellate  court, 
when  no  objection  or  exception  was  reserved  to  it 62 

21.  Evidence  against  conspirators. — Where  a  privity  and  community  of  design 
has  been  established,  the  acts,  declarations,  and  conduct  of  any  one  of 
the  associates,  in  furtherance  of  their  common  purpose,  are  admissible 
evidence  against  the  others. 62 

22.  Evidence  admissible  to  prove  fraudulent  intent. — It  being  shown   that   the 
prosecutor's  money  was  borrowed  by  an  accomplice  of  the  prisoner,  to 
stake  on  a  pretended  bet  with  him  ;  that  the   prisoner,   claiming  to 
hare  won  the  bet,  seized  the  money,  and  went  away  with  it ;  and  that 
his  accomplice  then,  gave  the  prosecutor  a  fictitious  bank  check  fora 
large  amount,  which  was  refused  payment  on  presentation, — held,  that 
the  evidence  in  relation  to  the  check  was  admissible,   as  tending  to 
prove  the  fraudulent  intent  of  the  prisoner  and  his  accomplice 62 

23.  iMTcmy. — A  joint  owner,  or  tenant  in  common,  cannot  be   guilty  of 
larceny  by  taking  and  disposing  of  the  whole  property  to  his  own  use  ; 
unless  he  takes  it  out  of  the  hands  of  a  bailee,  with  whom  it  was  left  for 
safe  keeping,  and  the  effect  of  such    taking  would  be  to  charge  the 
bailee. — Kirksey  v.  Fike \        206 

DAMAGES. 

1.  Remote  and  consequential  damages. — In  an  action  to  recover  damages  for 
defendant's  wrongful  act  in  taking  and  withholding  from  plaintiff  sev- 
eral hired  slaves,  plaintiff  cannot  be  allowed  to  prove,  that  he  had 
prepared  for  cultivation  a  larger  tract  of  land  than  his  other  negroes 
could  cultivate,  and  had  procured  horses  to  cultivate  said  land,  prov- 
ender to  feed  them,  and  a  necessary  supply  of  provisions  for  the  negroes; 
and  that,  by  reason  of  the  loss  of  the  services  of  the  hired  slaves,  some 
of  his  horses  were  idle  during  the  year,  and  he  was  compelled  to  leave 
a  portion  of  the  land  uncultivated.    Such  damage  is  not  the  natural 
and  proximate  consequence  of  the  tortious  act  complained  of. — Burton 

v.  Holley i ; 318 

2.  Damages  to  land  by  clearing,  how  ascertained. -~ In  ascertaining  the  injury 
to  lands  from  clearing,  the  injury  is  limited  to  the  effect  on  the  market 
value  of  the  land  at  the  time  of  the  clearing:  deterioration  from  culti- 
vation of  the  soil,  though  it  might  enter  as  an  element  into  the  value 
of  the  use  and  occupation,  is  too  remote  to  be  considered  the  legal 
consequence  of  the  act  of  felling  the  timber. — Brantley  v.  Guun 387 

3.  Mode  of  computing  damage*  on  account  of  deficiency  of  land. — Where  two  con- 
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tiguous  half-sections,  which  are  rendered  fractional  sub-divisions  by 
the  passage  of  a .  navigable  river,  are  represented  by  the  vendor  to 
contain  640  acres,  and  the  vendee  afterwards  files  a  bill  for  an  abate- 
ment of  the  purchase  money,  it  is  erroneous  to  compute  the  damages 
resulting  from  the  deficiency  by  taking  into  consideration  the  quality 
of  the  lands  adjacent ;  but  thevcorrect  rule  is  to  compute  the  average 
value  of  the  land  per  acre  at  the  price  agreed  to  be  paid,  after  first 
deducting  the  value  of  the  ferry  and  river  privileges,  and  to  multiply 
this  average  value  by  the  number  of  acres  deficient. — Stow  v.  Boze- 
man's  Executors 397 

4.  Measure  of  damages  for  breach  of  warranty  of  soundness. — In  an  action 
on  a  warranty  of  the  soundness  of  a  slave,  the  measure  of  damages'JB, 
the  difference  between  the  actual  value  of  the  slave  at  the  time  of  the 
sale,  and  what  would  have  been  his  value  if  sound,  together  with  inter- 
est on  this  amount  fiom  the  time  of  the  sale.— Stoudenmeier  v.  Wil- 
liamson   558 

0.  For  misrepresentation  in  sale  of  land. — The  measure  of  damages  to  which 
a  purchaser  in  entitled,  on  account  of  his  vendor's  false  representation 
that  the  land  was  not  subject  to  overflow,  and  that  the  tract  included 
other  valuable  lands  which  were  outside  of  its  boundaries,  is  the  differ- 
ence between  the  actual  value  of  the  land  and  what  would  have  been 
its  value  if  the  representations  had  been  true. — Gibson  v.  Marquis  and 
Wife , '. 668 

6.  In  detinue  for  slave. — In  detinue  for  a  slave,  the  measure  of  damages  is 
the  annual  hire  ;  but  interest  cannot  be  allowed  on  the  hire. — Fralick 
v.  Presley  aad  Wife 457 

DEEDS. 

1.  Presumption  as  to  delivery. — When  a  deed  is  found  in  the  possession  of 
the  graatee,  the  presumption  is  that  it  was  delivered  to  him. — Firemen's 
Ins.  Co.  v.  McMillan 147 

2.  Delivery  as  an  escrow. — A  deed  may  be  delivered  as  an  escrow  to  any 
other  person  than  the  grantee,  but  it  cannot  be  so  delivered  to  him ; 
but  a  special  plea  of  non  estfactum,  averring  that  the  instrument  was 
delivered  as  an  escrow,  is  fatally  defective,  if  it  does  not  allege  to 
whom  the  delivery  was  made. 147 

3.  Remainders  and  conditional  limitations. — At  common  law,  a  remainder  could 
not  be  limited  upon  a  contingency  which  would  abridge  or  defeat  the 
particular  estate,  and  a  fee  could  not  be  mounted  on  a  fee  ;  but  under 
the  statute  of  uses,  a  conditional  limitation  may  be  created  by  deed, 
and  a  fee  may  be  limited  on  a  fee  determinable  on  condition. — Horton 

v.  Sledge .- 478 

4.  Construction  and  consideration  of  conveyances  under  statute  of  uses. — A  deed, 
which  purports  to  have  been  made  in  consideration  of  the  grantor's 
natural  love  and  affection  lot  the  grantees,  who  are  his  great  grand- 
children, and  of  $5  in  hand  paid  ;  and  which  uses  the  words,  "  give, 
grant,  bargain,  sell,  alien,  enfeoff,  and  convey,"1 — will  be  held  a  convey- 
ance under  the  statute  of  uses,  if  it  cannot  otherwise  be  upheld  ;  if,  on 
account  of  its  consideration,  it  cannot  operate  as  a  deed  of  bargain  and 
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sale,  it  will  be  deemed  some  other  one  of  the  conveyances  under  the 
statute  ;  and  it  may  be  maintained  as  a  covenant  to  stand  seized 478 

5.  Deed  construed,  and  limitation  held  valid. — A  deed,  conveying  a  tract  of 
land  to  George  and  Thomas,  to  be  equally  divided  between  them,  con- 
tained these  words;  "It  is  moreover  expressly  understood,  and  this 
conveyance  is  upon  this  condition,  that  if  the  said  Thomas  should  die 
before  attaining  the  age  of  21  years,  leaving  no  brother  or  sister,  then 
the  whole  of  said  tract  of  land  shall  belong  exclusively  to  said  George  ; 
but  if  the  said  Thomas  should  die  before  attaining  the  age  of  21  years, 
leaving  brothers  and  sisters,  then  the  half  of  said  tract  of  land  hereby 
conveyed  to  him  shall  go  to  his  brothers  and  sisters."    Thomas  having 
died  before  attaining  the  age  of  21  years,  leaving  an  only  sister  and  no 
Brother, — held,  that  the  sister  took  one  half  of  the  land 478 

6.  Repugnancy  in  deed. — The  rule  is  well  settled,  that  if  two  clauses  of  a 
deed  are  so  repugnant  that  they  cannot  stand  together,  the  first  must 
prevail  over  the  last ;  but  the  granting  clause  will  control  an  introduc- 
tory recital,  as  to  the  interest  intended  to  be  conveyed. — Webb  v. 
Webb's  Heirs 588 

7.  Certificate  of  acknowledgment  necessary  to  deed  of  feme  covert, — Under  the  act 
of  1803  (Clay's  Digest,  155,  §  27)  the  officer's  certificate  to  the  facts 
of  the  wife's  examination  and  acknowledgment,  which  was  intended  to 
afford  additional  protection  to  her  rights,  by  guarding  against  the  un- 
certain recollection  of  witnesses,  is  essential  to  the  passing  of  the  title, 
and  cannot  be  dispensed  with  by  the  courts. — McBride's  Heirs  v.  Wil- 
kinson    662 

8.  Parol  admissions  of  contents  of  deed. — The  contents  of  a  lost  deed,  when 
sufficient  predicate  has  been  laid  for  the  introduction  of  secondary  evi- 
dence, may  be  proved  by  a  party's  parol  admissions,  which  are  compe- 
tent evidence  of  any  fact  that  may  be  proved  by  parol. — Fralick  v. 
Presley  and  Wife 457 

9.  Proof  of  loss  of  deed. — Where  the  deed  of  gift  under  which  plaintiff 
claimed  the  slave  in  controversy  was  more  than  twenty  years  old,  and 
was  proved  to  have  gone  into  the  possession  of  defendant's  testator, 
who  declared  his  intention  to  keep  the  slave  for  ner  until  her  marriage, 
but  died  before  that  time ;  and  the  defendant,  who  was  one  of  his 
executors,  failed  to  produce  the  deed  on  motion, — held,  that  a  sufficient 
predicate  was  laid  for  the  introduction  of  secondary  evidence  of  its 
contents 457 

10.  Registration  of  deed  of  gift. — A  deed  of  gift,  executed  in  another  State, 
and  conveying  a  slave  to  a  father  for  life,  with  remainder  to  his  daugh- 
ter, is  not  required  by  our  statutes  to  be  recorded  in  this  State 457 

DEPOSITIONS, 

1.  Motion  to  suppress,  when  made. — Where  the  deposition  of  a  witness  has 
been  regularly  taken  and  returned,  the  objection  cannot  be  sprung  on 
the  trial,  that  any  portion  of  it  is  not  responsive  to  the  interrogatories, 
or  that  it  states  either  more  or  less  than  was  called  for  by  the  interrog- 
atories, unless  the  motion  is  accompanied  by  proof  that  it  could  not 
have  been  made  at  an  earlier  opportunity. — McCreary  v.  Turk 244 

2.  Re-taking  deposition  without  order  of  court — When  a  deposition  is  re-taken 
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by  the  same  party  without  an  order  of  court,  it  is  discretionary  with 
the  court  to  reject  it  or  to  allow  it  to  be  read,  and  its  admission  is  not 
revisable  on  error. — Broadnax  v.  Sullivan 320 

3.  Sufficiency  of  commissioner's  certificate. — A  deposition  will  not  be  suppress- 
ed, on  account  of  the  commissioner's  failure  to  show  in  his  final  certifi- 
cate that  the  witness  was  sworn,  when  it  is  stated  in  the  caption  that 
he  was  "first  cautioned  and  sworn  to  testify  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,"  &c. ;  nor  is  it  any  objection  to  a  deposi- 
tion, which  is  not  governed  by  the  provisions  of  the  Code,  that  the 
commissioner  does  not  certify  that  the  witness  was  known  to  him 320 

4.  Provisions  of  Code  as  to  depositions  inapplicable  to  causes  pending  when  it  took 
effect. — The  provisions  of  the  Code,  in  reference  to  the  mode  of  taking 
depositions,  (§§  2318-29,)  do  not  apply  to  causes  which  were  pending 
when  it  went  into  operation — to-wit,  on  the  17th  January,  1863 320 

DETINUE. 

1.  Judgment  on  verdict  for  plaintiff. — In  detinue  for  a  slave,  if  the  jury  "find 
for  the  plaintiff,  and  assess  the  damages"  at  a  specified  sum,  and  there- 
upon judgment  is  rendered  in  his  favor  for  the  damages  and  costs  only, 
there  is  nothing  in  the  judgment  of  which  the  defendant  can  complain. 
Miller  v.  Jones'  Adm'r 174 

2.  Measure  of  damages. — In  detinue  for  a  slave,  the  measure  of  damages  is 
the  annual  hire  ;  but  interest  cannot  be  allowed  on  the  hire. — Fralick 

v.  Presley  and  Wife 457 

DIVORCE. 

1.  Adultery  may  be  committed  with  slave.— Adultery,  as  the  term  is  used  in 
the  statute  which  makes  it  a  ground  of  divorce,  (Code,  §  1961,)  may 

be  committed  by  sexual  intercourse  with  a  slave. — Mosser  v.  Mosser  . .  313 

2.  Answer  on  oath. — The  defendant,  not  being  required  to  answer  on  oath, 
cannot,  by  swearing  to  his  answer,  claim  any  advantage,  nor  demand 
fuller  proof 313 

3.  Proof  may  be  circumstantial. — To  authorize  a  divorce  on  the  ground  of 
adultery,  it  is  not  necessary  that  there  should  be  direct  proof  of  the 
fact,  but  it  may  be  inferred  from  circumstances 313 

4.  Sufficiency  of  proof . — On  bill  filed  by  the  wife  for  a  divorce,  on  the  ground 
that  her  husband,  during  her  absence  from  home,  committed  adultery 
with  a  negro  girl,  complainant's  only  witness,  who  had  acted  as  house- 
keeper for  defendant  during  his  wife's  absence,  testified,  that  he  fondled 
about  the  girl,  and  seemed  very  fond  of  her  company ;  that  she  saw  the 
girl  go  into  his  room  one  night  at  eight  o'clock,  when  the  door  was 
shut-to,  and  there  was  no  light  in  the  room, — heard  their  voices  in  con- 
versation, and  heard  defendant  say,  'lie  down';  that  the  girl  had  not 
come  out  of  the  room  at  two  o'clock,  when  she  (witness)  quit  watching; 
that  she  saw  the  girl,  on  several  mornings,  come  out  of  the  room  with 
the  defendant ;  and  that,  on  several  occasions,  after  he  had  left  his  room, 
his  bed  bore  the  impression  of  two  persons  having  slept  in  it.    On  the 
part  of  the  defendant,  it  was  proved,  that  he  was  at  the  time  under 
medical  treatment  for  an  eruption  on  his  legs,  which  were  much  swollen 
and  iufiamed,  and  which  required  the  application  of  poultices  several 
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times  a  day  ;  that  the  girl  was  the  only  servant  about  the  house  ;  and 
that,  on  one  occasion,  at  the  request  of  complainant's  witness,  he  had 
severely  whipped  the  girl.  Held,  (SroxE,  J.,  dissenting,)  that  the  evi- 
dence was  not  sufficient  to  justify  a  divore 313 

5.  Costs. — The  decree  of  the  chancellor,  granting  a  divorce  to  the  wife,  hav- 
ing been  reversed  on  error,  and  the  evidence  held  insufficient,  the  costs 
of  the  appelate  court  were  imposed  on  the  next  friend  of  the  wife,  and 

the  costs  of  the  court  below  on  the  husband 313 

6.  What  constitutes  abandonment  by  husband. — If  the  wife,  having  left  her 
husband's  abode  without  adequate  cause,  makes  an  unconditional  offer 
in  good  faith  to  return  to  her  conjugal  duty,  before  her  desertion  has 
continued  so  long  as  to  constitute  a  ground  of  divorce  in  his  favor,  it 
is  his  duty  to  receive  her  back ;  and  his  refusal  to  receive  her,  under 
such  circumstances,  amounts  to  desertion  on  his  part,  after  the  expira- 
tion of  three  years,  and  entitles  her  to  a  divorce. — Hanberry  v.  Han- 
berry  719 

7.  Misconduct  of  wife. — The  indulgence  of  ill-temper,  jealousy,   and   im- 
proper language  by  the  wife,  cannot,  under  the  most  extensive  import 
allowed  to  the  doctrine  of  recrimination,  justify  or  excuse  her  deser- 
tion by  the  husband ; 719 

8.  Proof  of  abandonment. — It  being  proved,   in  addition  to  the   fact  of 
abandonment  shown  by  the  husband's  letters,  that  his  motive  in  mar- 
rying was  low  and  selfish  ;  that  he  neglected  his  wife,  and  removed  to 
another  State,  leaving  her  behind,  and  making  no  preparations  for  her 
to  follow  him ;  that  she  voluntarily  followed  him,  and,  after  remaining 
a  few  months,  returned  alone  to  this  State  ;  and  that  she   afterwards 
made  an  unconditional  offer  to  return  to  him,  which,  as  shown  by  his 
letters,  be  rejected, — held,  that  the  proof  of  abandonment  was  sufficient 

to  entitle  the  wife  to  a  divorce. 719 

9.  Jurisdiction  not  dependent  upon  place  where  cause  of  divorce  occurred. — The 
jurisdiction  of  the  courts  of  this  State,  to  grant  a  divorce  to  a  party 
here  domiciled,  is  not  dependent  upon  the  place  where  the  alleged 
ground  of  divorce  occurred 719 

10.  Domicile  of  husband  and  wife. — It  is  a  settled  general  rule  of  law,  that 
the  domicile  of  the  wife  follows  that  of  the  husband  ;  but  an  exception 
to  this  rule  is,  that  the  wife  must  be  allowed,  for  the  purpose  of  obtain- 
ing a  divorce,  to  acquire  a  separate  domicile  in  the  State  in  which  she 
is  actually  living  at  the  time  she  is  deserted  by  her  husband,  even 
where  the  desertion  consists  in  his  refusal  to  allow  her  to  return,  after 
having  left  his  abode  in  another  State 719 

11.  Remandment  of  cause  on  reversal.-^- Where  the  chancellor's  decree  is  re- 
versed on  error,  and  the  complainant  held  entitled  to  a  divorce,  the 
cause  will  nevertheless  be  remanded,  because  it  5s  the  duty  of  the  reg- 
ister (Code,  §  1978)  to  make  out  and  transmit  the  record  to  the  speaker 

of  the  house  of  representatives 719 

DOMICILE. 

1.  Change  of. — A  temporary  absence  from  the  county  of  one's  fixed  domi- 
cile, on  business  or  pleasure,  with  the  intention  of  returning,  and  an 
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actual  return  in  accordance  with  such  intention,  do  not  work  a  change 
of  domicile.— Boyd  v.  Beck ". 703 

2.  Domicile  of  husband  and  wife. — It  is  a  settled  general  rule  of  law.  that 
the  domicile  of  the  wife  follows  that  of  the  husband  ;  but  an  exception 
to  this  rule  is,  that  the  wife  must  be  allowed,  for  the  purpose  of  obtain- 
ing a  divorce,  to  acquire  a  separate  domicile  in  the  State  in  which  she 
is  actually  living  at  the  time  .she  is  deserted  by  her  husband,  even 
where  the  desertion  consists  in  his  refusal  to  allow  her  to  return,  after 
having  left  his  abode  in  another  State. — Hanberry  v.  Hanberry 719 

DOWER. 

1.  Ante-nuptial  contract,  barring  dower,  specifically  enforced  against  wife,  at  suit 
of  husband's  heirs. — Webb  v.  Webb's  Heirs -.  .  : 588 

EJECTMENT. 

1.  Verdict  and  judgment. — The  jury  having  found  a  verdict  for  the  plain- 
tiff, assessing  the  value  of  the  improvements  and  rents,  their  failure  to 
assess  also  the  value  of  the   land  is  not  available  to  the  defendant  on 
error,  when  the  record  shows  that,  before  the  rendition  of  judgment  on 
the  verdict,  the  plaintiff  pajd   into  the  court  the  damages  assessed  in 
favor  of  the  defendant. — Gager  v.  Doe  d.  Gordon 341 

2.  Plea  of  not  guilty. — In  an  action  for  the  recovery  of  lands,  la  the  nature 
of  an   action  of  ejectment,  the  plea  of  not  guilty   (Code,  §  2213)  is 
equivalent  to  the  consent  rule,  and  is  an  admission  of  the  defendant's 
possession  at  the  commencement  of  the  suit. — King  v.  Kent's  Heirs,. . .  642 

ELECTION. 

1.  Surety's  liability  on  penal  bond  not  affected  by  judgment  in  assumpsit  against 
principal. — In  debt  on  penal  bond,  conditioned  for  the  principal  obligor's 
faithful  performance  of  his  duties  as  secretary  of  an  incorporated  com- 
pany, a  plea  by  the  surety,  averring  that  the  company  had  sued  the 
principal  in  assumpsit,  and  had  recovered  judgment  against  him  for  the 
amount  of  his  defalcation,  is  substantially  defe'ctive  on  demurrer. — 
Firemen's  Ins.  Co.  v.  McMillan, : 147 

2.  Of  remedy  of  purchaser  for  defect  of  title. — The  purchaser  may  elect,  on 
discovering  a  defect  of  title,  either  to  take  the  necessary  steps  to  entitle 
himself  to  a  recission  of  the  contract,  or  to  sue  at  law  for  a  breach  of 
the  covenant  contained  in  the  bond  for  title. — Reese  v.  Kirk, 406 

3.  How  election  may  be  waived  or  lost. — The  purchaser's  right  of  election,  in 
such  case,  can  only  be  lost  by  his  own  act  or  laches,  and  cannot  be  ex- 
ercised by  any  court  for  him  ;  nor  does  he  deprive  himself  of  it  by 
bringing  suit  on  the  title-bond,  in  which  the  lands  are  by  mistake  in- 
correctly described,  and  by  defending  a  suit  in  equity  for  the  correc- 
tion of  the  mistake .  406 

4.  Election  and  subrogation. — A  trustee,  who  held   possession  of  a  tract  of 
land  of  which  one  half  belonged  to  an  infant,  purchased  her  interest  of 
her  father,  who  afterwards  conveyed  a  negro  to  her  in  payment  of  the 
purchase  money ;  but  the  contract  of  sale  was  subsequently  rescinded 
and  the  trustee  received  from  the  father,  in  lieu  of  the  repayment  of 
the  purchase  money,  a  stock  of  goods,  and  an  indemnity  against  liability 
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for  rents.  The  infant  having  filed  a  bill  against  her  tenant  in  common 
and  the  trustee,  for  a  partition  of  the  land  and  an  account  of  the  rents 
and  profits,  the  trustee  filed  a  cross-bill,  alleging,  in  addition  to  these 
facts,  the  insolvency  of  the  father  ;  and  asking  that  the  complainant 
night  be  compelled  to  elect  whether  she  would  hold  the  negro,  or  pro- 
ceed for  the  rents,  and  that  he  might  be  subrogated  to  her  rights  in  the 
•  negro  if  she  elected  to  proceed  for  the  rents.  Held,  that  he  was  not 
entitled  to  the  relief  sought. — Horton  v.  Sledge, 478 

ENTRY  AND  DETAINER— FORCIBLE  AND  UNLAWFUL. 

1.  What  possession  will  maintain  action. — An  action  for  unlawful  detainer 
does  not  lie,  either  under  the  general  statute,  (Code,  §§  2851-2,)  or 
under  the  special  act  of  1848,  (Pamphlet  Acts  1847-8,  p.  97,)  against 
one  who  took  possession  in  1850  of  premises  which  were  abandoned  in 
1829  by  the  tenant  to  whom  they  had  previously  been  leased :  if  plain- 
tiff's possession  was  only  constructive  from  the  time  of  the  abandon- 
ment to  the  defendant's  entry,  it  would  not  be  sufficient  to  maintain  the 
action  ;  and  if  actual,  the  entry  could  not  have  been  "  before  the  de 
livery  to  the  lessor." — Russell  v.  Desplous, 308 

ERROR. 

I.  WHAT  is,  OR  NOT,  REVISABLE. 

1.  Refusal  of  new  trial. — The  action  of  the  primary 'court,  on  a  motion  for 

a  new  trial,  is  not  revisable. — Franklin  v.  The  State, 14 

2.  Exception,  when  necessary. — The  refusal  of  the  court  to  require  the  solic- 
itor, on  motion  of  the  defendant,  to  elect  on  which  count  in  the  indict- 
ment he  would  proceed,  will  not  be  revised  by  the  appellate  court,  when 

no  objection  or  exception  was  reserved  to  it. — Johnson  v.  The  State,. .  62 
.3.  Exception  necessary  to  decision  on  question  of  fact. — A  party  who  wishes  to 
revise  on  error  the  action  of  the('probate  court,  upon  a  question  of  fact, 
must  reserve  it  by  exception  or  otherwise,  and  must  set  out,  either  on 
the  minutes  or  in  a  bill  of  exceptions,  the  evidence  on  which  the  court 
acted. — Code,  §  1891. — Reese  v.  Gresham,. 91 

4.  Gross  assignment  of  error. — Cross  assignments  of  error  will  not  be  con- 
sidered by  the  court,  except  by  consent  of  parttes. — Charles  v.  Dubose,  367 

5.  Amendment  of  complaint. — An  amendment  of  the  complaint,  by  a  change 
of  parties  plaintiff,  is  not  revisable  on  error,   when  the  defendant  was 
present  in  the  court  below,  and  there  raised  no  objection  to  the  amend- 
ment.— Stewart  v.  Goode  &  Ulrick, 476 

6.  Discretionary  power  of  court  as  to  amendment  of  pleadings. — It  is  discretion- 
ary with  the  court,  in  giving  a  charge  to  the  jury  at  the  request  of  the 
defendant,  to  suggest  that  the  complaint  may  be  so  amended,  if  the 
plaintiff  desires  it,  as  to  obviate  the  effect  of  the  charge. — Grimm's 
Adm'rs  v.  Crawford, 623 

II.    WHAT  is,  OR  NOT,  A  REVERSIBLE  ERROR. 

7.  Admission  of  evidence  before  predicate  is  laid. — If  evidence  is  improperly  ad- 
mitted by  the  court  before  the  proper  predicate  has  been  laid  for  its 
reception,  the  error  is  cured  by  the  subsequent  introduction  of  the 
preliminary  proof. — Johnson  v.  The  State 62 
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8.  Error  without  injury. — An  error  in  overruling  a  demurrer  to  a  defective 
plea  is  cured  by  a  subsequent  charge  to  jury,  given  at  the  request  of 
the  plaintiff,  that  the  evidence  is  not  sufficient  in  law  to  sustain  the 
plea. — Firemen's  Ins.  Co.  v.  McMillan 147 

9.  When  errors  wity  be  revised  at  instance  of  plaintiff. — Although  the  appellate 
court  will  not  reverse,  at  the  instance  of  .plaintiff,  when    the    record 
affirmatively  shows  that  he  never  can  recover,  and  the  matter  whch 
renders  a  recovery    impracticable    is    obvious    and  undisputed  ;  yet, 
where  the  bill  of  exceptions  puts  the  court  clearly  in  error,  and  sets 
out  evidence  which,  however  weak,  tends  to  show  that  he  was  entitled 
to  recover  at  least  a  nominal  sum,  the  indefiniteness  and  insufficiency 
of  the  evidence  does  not  deprive  him  of  the  right  to  revise  the  rulings 

of  the  court 147 

10.  Charge  of  court  construed  v-ilh  reference  to  evidence. — Instructions  to  the 
jury  must  be  construed  in  connection  with  the  evidence  in  the  cause  ; 
and  if  they  are  correct  when  applied  to  the  evidence,  although  errone- 
ous as  a  universal  proposition,  they  furnish  no  ground  for  a  reversal  of, 
the  judgment.-^Miller  v.  Jones'  Adm'r 174 

11.  The  same. — But,  while  the  charge  of  the  court  to  the  jury  must  be 
construed  with  reference  to  the  proof,  it  would  be  improper  for  the 
appellate  court  to  undertake  to  determine  the  weight  of  the  evidence, 
and  to  construe  the  charge  upon  the  hypothesis  that  the  preponderance 

of  conflicting  evidence  was  on  one  side  or  the  other. — Upson  v.  Raiford.  188 

12.  Ambiguous  charge. — An  affirmative  charge  which  is  involved,  or  am- 
biguous, or  tending,  witfiout  explanation,  to  mislead  the  jury,  is  no 
ground  for  a  reversal  of  the  judgment,  if  no  explanatory  charge  or 
qualification  was  asked  ;  but  such  a  charge  may  also  properly  be  re- 
fused.—Patridge  v.  Forsyth .200 

13.  When  abstract  charge  will  reverse. — An  abstract  charge,  which  asserts  a 
correct  legal  proposition,  will  not  justify  a  reversal  of  the  judgment, 
unless  the  appellate  court  is  reasonably  convinced  that,  when  consid- 
ered in  connection  with  the  evidence,  it  must  have  misled  the  jury  ; 
and  this  cannot  be  assumed,  when  the  record  shows  testimony  on  which, 
if  the  abstract  charge  were  stricken  out,  and  in  the  absence  of  a  request 
for  instructions  upon  the  sufficiency  of  evidence,  the  jury  might  have 
found  the  same  verdict 200 

14.  Judgmenlon  award. — Where  a  pending  suit  is  submitted  to  arbitration, 
and  the  award  entered  up  as  the  judgment  of  the  court,  the  judgment 
will  not  be  reversed  on  error,  because  the  record  does  not  affirmatively 
show  that  actual  notice  of  the  award  was  given,  when  the  agreement 
does  not  stipulate  that  notice  shall  be  given  ;  nor  can  any  objection  to 
the  award,  which  was  not  raised  in  the  primary  court,  be  raised  on  error. 
Mobile  Bay  Road  Co.  v.  Yeind 326 

15.  Refusal  to  dismiss  suit,  for  want  of  security  for  costs. — If  the  circuit  court 
improperly  refuses  to  dismiss,  on  motion,  a  suit  commenced  by  a  corpo- 
ration without  first  giving  security  for  the  costs,  as  required  by  the 
statute,  (Code,  §  2398,)  the  error  is  available  to  the  defendant  on  ap- 
peal ;  and  the  cause  will  be  remanded,  with  instructions  to  the  primary 
court  to  dismiss  it. — Steamboat  Empire  v.  Ala.  Coal  Mining  Co 698 
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16.  Judgment  on  verdict  in  ejectment. — The  jury  having  found  a  verdict  for 
the  plaintiff,  assessing  the  value  of  the  improvements  and  rents,  their 
failure  to  assess  also  the  value  of  the   land  is  not  available  to  the  de- 
fendant on  error,  when  the  record  shows  that,  before  the  rendition  of 
judgment  on  verdict,  the  plaintiff  paid  into  court  the  damages  assessed 

in  favor  of  the  defendant. — Gager  v.  Doe  d.  Gordon 341 

17.  Premature  commencement  of  action. — Where  the  judgment  is  by  nil  dicit, 
and  the  complaint  shows  a  good  cause  of  action,  the  objection  cannot 
be  raised  on  error,  for  the  first  time,  that  one  of  thenotes  on  which  the 
suit  is  founded  was  not  due  when  the  action  was  commenced. — Code, 

§  2403.   Blount  v.  McNeill 473 

18.  Defects  in  complaint. — When  the  judgment  is  by  nil  dicit,  and  the  com- 
plaint shows  a  substantial  cause  of  action,  advantage  cannot  be  taken 
on  error  of  defects  to  which  no  objection  was  taken  in  the  court  below, 
though  they  might  have   been  available   on  demurrer. — Code,  §  2405. 
Stewart  v.  Goode  &  Ulrick 476 

III.  JUDGMENT. 

19.  Affirmance  on  certificate. — In  a  criminal  case,  the  judgment  cannot  be 
affirmed   on  certificate,  at   the    instance  of   the   State,   on   account 
of  the  clerk's  failure  to  transmit  a  transcript  of  the  record,  when  the 
defendant  has  asked  no  order  in  the  case. — The  State  v.  Lowry 44 

20.  Remandment  refused  when  no  jurisdiction  is  shown. — Where  a  demurrer  is 
erroneously  sustained  to  a  complaint,  which   shows  a  cause  of  action 
for  only  a  nominal  sum,  the  judgment  will  not  be  reversed,  at  the  in- 
stance of  the  plaintiff,  nor  the  cause  remanded. — Cabuzac  &  Co.  v. 
Samini 288 

21.  Judgment  reversed  and  rendered.— In  an  appeal  case   from  a  justice's 
court,  founded  on  a  contract,  and  involving  less  than  twenty  dollars, 
the  appellate  court,  on  reversing  the  judgment  of  the  circuit  court, 
will  itself  render  the  proper  judgment,  when  all  the  evidence  is  set  out 

in  the  bill  of  exceptions. — Pike  v.  Bright 332 

22.  Remandment  of  cause  on  reversal  of  decree. — Where  the  chancellor  dis- 
misses a  bill,  on  final  hearing,  on  account  of  a  supposed  defective  alle- 
gation, and  his  decree  is  reversed  on  error,  the  appellate  court  will 
remand  the  cause  (Code  §3034)  without  deciding  its  merits. — Bondu- 
rant  v.  Sibley's  Heirs  and  Adm'r 570 

23.  Same. — Where  the  chancellor's  decree  is  reversed  on  error,  and  the 
complainant  held  entitled  to  a  divorce,  the  cause  will  nevertheless  be 
remanded,  because  it  is  the  duty  of  the  register  (Code,  §  1978)  to  make 
out  and  transmit  the  record  to  the  speaker  of  the  house  of  represent- 
atives.— Hanberry  v.  Hanberry 719 

ESTATES  OF  DECEDENTS. 

1.  Statute  of  descent  and  distribution  (Code,  §§  1572-76)  construed. — When  an  in- 
testate leaves  no  children  or  their  descendants,  the  children  of  a  de- 
ceased brother  or  sister  of  the  half  blood  occupy  "the  game  degree*'  of 
relationship  as  the  surviving  brothers  and  sisters,  and  take,  by  right  of 
representation,  the  share  which  their  ancestor,  if  living,  would  have 
taken.— Stallworth  v.  Stallworth, 76 

2.  Whett.  husband,  as  distributee,  shares  in  separate  estate  of  deceased  wife. — On 

' f  .•  .•• .  ftf 
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the  death  of  the  wife,  intestate,  her  surviving  husband  is  entitled,  un- 
der the  provisions  of  the  act  of  1850,  to  one  half  of  the  separate  estate 
secured  to  her  under  that  act  or  the  act  of  1848  ;  but  he  takes  nothing 
under  this  statute  in  property  which  vested  in  the  wife,  by  bequest, 
before  the  passage  of  the  act  of  1848,  although  the  period  of  its  distri- 
bution did  not  arrive  until  1854. — Hardy  T.  Boaz, 168 

3.  Civil  Code  of  Louisiana,  as  to  heir's  title  to  succession,  construed. — By  the  laws 
of  Louisiana,  on  the  death  of  a  person  possessed  of  or  entitled  to  prop- 
erty, real  or  personal,  the  right  to  the  property  descends  to  his  heirs ; 
but  the  heir  is  not  obliged  to  accept  the  succession,  and  the  right  does 
not  vest  (that  is,  become  fixed  and  without  suspense)  in  him,  until  he 
does  some  act  accepting  the  succession. — Miller  v.  Jones'  Adm'r, 174 

4.  Who  may  petition  for  sale  of  decedent's  land. — The   administrator  of  the 
estate  is  "a  party  interested,"  within  the  meaning  of  the  act  of  1818, 
(Clay's  Digest,  195,  §  18,)  and  may,  therefore,  petition  the  orphans' 
court  for  an  order  to  sell  his  intestate's  lands. — Matheson's  Heirs  v. 
Hearin, 210 

5.  Jurisdiction  of  orphans1  court  to  order  sale  of  land. — Under  the  act  of  1818, 
the  orphans'  court  acquired  jurisdiction  to  order  a  sale  of  a  decedent's 
real  estate,  on  its  reception  of  a  petition  by  the  administrator,  stating 
that  a  sale  of  the  real  estate  would  be  less  injurious  to  the  estate  than 
a  sale  of  the  slaves,  and  that  a  sale  of  a  portion  of  the  estate  was 
necessary  to  discharge  debts , 210 

6.  Validity  of  order  of  sale. — If  the  court  had  acquired  jurisdiction  of  the 
proceeding,  the  order  of  sale  is  not  void,  when  collaterally  attacked, 
because  made  in  vacation  ;  nor  because  it  fails  to  prescribe  the  charac- 
ter and  place  of  the  sale,  and  the  notice  to  be  given 210 

7.  Validity  of  sale. — The  sale  itself  is  not  void,  when  collaterally  attacked, 
because  it  was  made  on  the  premises ;  nor  because  the  administrator 
failed  to  give  the  statutory  notice 210 

8.  Distribution  of  estate  in  equity. — When  an  estate  is  entirely  free  from  debt, 
equity  will  decree  distribution,  on  the  application  of  the  distributees, 
without  the  expense  and  delay  of  an  administration  ;  or  the  distribu- 
tees, if  adults,  may  agree  upon  a  division,  and  chancery  will  uphold  it, 
if  no  unfairness  intervene  ;  but  if  the  administrator,  or  any  one  of  the 
distributees,  seeks  a  settlement  of  the  estate  through  an  administra- 
tion, the  proceedings  will  not  be  restrained  ;  and  therefore,  the  admin- 
istrator of  a  deceased  distributee  may  file  a  bill  in  equity  to  obtain  his 
intestate's  distributive  share  of  the  estate,  although  it  is  in  the  hands 

of  the  guardian  of  the  other  distributees. — Marshall  v.  Crow's  Adm'r,  278 

9.  Husband's  interest  as  distributee  in  separate  estate  of  deceased  wife. — On  the 
death  of  the  wife,  intestate,  having  a  separate  estate  secured  by  law, 
the  husband  is  entitled  to  one  half  of  the  personalty,  absolutely, 
whether  in  possession  or  not 278 

10.  Title  of  next  of  kin. — The  next  of  kin  and  distributees  of  an  intestate 
can  only  enforce  their  rights  through  an  administration  on  his  estate, 
and  can  assert  no  title  directly  from  the  intestate. — Lockhart  and  Wife 

v.  Cameron, .' . . . .  35f> 

11.  Validity  of  sale  of  personalty  by  administrator. — A  sale  by  an  administra- 
tor, of  the  personal  property  of  the  estate,  without  the  authority  of  an 

49 
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order  of  court,  or  of  a  will,  or  under  an  order  of  court  which  is  void 
for  want  of  jurisdiction,  does  not  confer  on  the  purchaser  a  title  which 
is  available  against  a  succeeding  adm'r. — Wyatt's  Adm'r  v.  Rambo, . .  510 

12.  Validity  of  order  of  sale. — An  order  of  the  orphans'  court,  which  merely 
grants  leave  to  the  administrator  to  sell  the  perishable  property  of  the 
estate,  and  directs  him  to  make  due  return  of  his  proceedings,  but 
which  does  not  appear  to  have  been  founded  on  the  petition  of  the 
administrator,  and  does  not  allege  or  show  that  any  necessity  for  the 
sale  existed,  is  a  nullity 510 

13.  Jurisdiction  of  orphans'   court  to  order  sale  of  personalty, — Although  the 
orphans'  court,  under  the  general  powers  conferred  on  it  by  the  act  of 
1806,  (Clay's  Digest,  300,  §  21,)  may  have  been  a  court  of  general  ju- 
risdiction ;  yet,  as  to  its  power  to  order  a  sale  of  the  personal  property 
of  an  estate,  which  it  derived  exclusively  from  the  act  of  1809,  (Ib.  223, 
§  13,)  it  must  be  cousidered  a  court  of  special,  or  limited  jurisdiction, 
and  its  records,  therefore,  must  affirmatively  show  the  facts  necessary 

to  sustain  its  jurisdiction 510 

14.  Nature  of  proceedings  in  orphans'  court  for  sale  of  decedent's  realty, — Pro- 
ceedings in  the  orphans'  court,  for  a  sale  of  the  real  estate  belonging  to 
a  decedent,  are  in  rem ;  and  therefore,  when  collaterally  attacked,  can- 
not be  avoided  for  mere  irregularities. — King  v.  Kent's  Heirs, 542 

15.  Widow  may  file  petition  for  sale. — The  widow  of  the  deceased  is  a  "party 
interested,*'  within  the  meaning  of  the  act  of  1818   (Clay's  Digest,  195, 

§  18,)  and  may  therefore  file  the  petition  for  a  sale  of  lands 642 

16.  Description  of  lands  in  petition. — A  description  of  the  lands  by  the  num- 
bers of  the  section,  township  and  range   "  in  the  district  of  lands  so!4 
at  Cahaba,"  sufficiently  shows  their  location  within  the  State  of  Alaba- 
ma ;  since  the  court  will  take  judicial  notice  of  the  fact,  that  Cahaba, 
and  the  lands  within  the  district  subject  to  sale  at  that  place,  are  within 

,  this  State 642 

17.  Allegation  in  petition  that  estate  uill  be  less  injured  by  sale  of  lands  than  of 
slaves. — Where  the  petition  was  in  these  words  :  "  Your  petitioner  is 
satisfied  that  said  estate  would  be   less  injured  by   a  sale  of  the  real 
estate  described  in  the  petition,  than  by  a  sale  of  the  slaves  belonging 
to  the  estate.    If  the  slaves  be  sold  to  pay  said  debts,  it  will  leave  to 
the  heirs  a  large  amount  of  land,  without  any  one  to  cultivate  it ;  but 
if  said  lands  be  sold,  it  will  leave  to  the  heirs  170  acres,  on  which  your 
petitioner  resides,  with  a  sufficient  number  of  slaves  to  cultivate  it  5 
which  is  a  matter  of  great  importance  to  said  minors,  as  well  as  your 
petitioner,"— held,  that  the  averment,  although  it  might  not  have  been 
sufficiently    certain    on    demurrer,  was    sufficient,  when  collaterally 
assailed,  to  sustain  the  jurisdiction  of  the  court.  (Rics,  C.  J '.  dissenting.)  542 

18.  Allegation  of  necessity  for  sale. — "  Your  petitioner  further  represents, 
that  said  estate  is  indebted  to  about  the  amount  of  $4,000,  and  that  it 
would  probably  take  the  whole  amount  of  the  slaves  of  the  said  estate 
to  pay  the  debts  of  the  same,"  held  a  sufficient  averment  that  a  sale 
was  necessary  for  the  payment  of  debts 642 

19.  Statute  Hot  restricted  to  intestates'  estates. — The  authority  to  order  a  sale  of 
lands,  under  the  act  of  1818,  is  not  restricted  to  the  estates  of  intestates, 
but  extends  to  the  estate  of  any  deceased  person 542 
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1.  By  recitals  in  justice's  warrant. — The  recitals  in  a  justice's  warrant,  of  the 
preliminary  facts  on  which  his  jurisdiction  depends,  and  which  it  is  his 
duty  to  determine,  are  evidence  that  he  did  determine  their  existence; 
and  his  determination  of  their  existence,  in  the  absence  of  evidence 
showing  it  to  be  erroneous,  is  conclusive  between  the  parties. — Wil- 
liams v.  The  State 9 

2.  By  recitals  in  record. — All  orders  and  entries  made,  in  the  regular  pro- 
gress of  a  cause,  during  term  time,  are  considered  as  emanating  from 
the  court,  import  absolute  verity,  and  estop  the  parties  from  disputing 
their  correctness. — Deslonde  and  James  v.  Darrington's  Heirs 92 

3.  Conclusiveness  of  judicial  decisions. — A  decision  of  the   supreme  court, 
however  erroneous,  is  the  law  of  the  case  in  which  it  is  pronounced, 
and  concludes  the  parties  as  to  every  point  necessarily  determined  ;  as 
where  a  judgment  in  an  attachment  case,  discharging  the  garnishee, 
was  reversed  on  error  at  the  instance  of  the  plaintiffs,  and  the  fund 
held  subject  to  their  attachment,  which  was  afterwards  found  to  be 
void  on  its  face  for  want  of  jurisdiction,  held,  that  a  claimant  of  the 
fund,  who  was  a  party  to  the  former  appeal,  could  not  question  the  va- 
lidity of  the  attachment. — Matthews,  Finley  &  Co.  v.  Sands  &  Co., 136 

4.  Effect  of  judgment  against  principal  as  evidence  against  surely. — A  recovery 
against  the  principal,  for  his  defalcations  as  secretary  of  an  incorpora- 
ted company,  is  not  evidence  against  the  surety  on  his  official  bond, 
either  of  the  fact  of  embezzlement,  or  of  the  amount  embezzled  ;  but 
it  would  be  admissible,  it  seems,  in  connection  with  proof  that  it  was 
for  the  same  defalcations  for  which  the  surety  was  sued,  and  that  it  had 
been  partly  paid  or  discharged : - 147 

5.  Conclusiveness  of  judicial  decisions. — The  correctness  of  a  decision  of  the 
supreme  court,  reversing  and  remanding  a  cause,  cannot  be  questioned, 
either  in  the  primary  court,  or  on  a  second  appeal. — Miller  v.  Jones' 
Adin'r 174 

6.  Estoppel  against  setting  up  outstanding  tide. — A  distributee  of  an  estate, 
holding  possession  of  a  slave  for  the  estate,  is  estopped  from  denying 
the  right  of  possession  to  be  in  that  estate ;  his  declarations  to  that 
effect,  made  while  in  possession  of  the  slave,  are  evidence  of  the  char- 
acter of  his  possession  ;  and  a  purchaser  at  execution  sale  against  him 
is  estopped,  as  against  the  administrator  of  the  estate,  from  setting  up 
title  in  a  third  person,  at  least  without  connecting  himself  with  it 174 

7.  Mutuality  of  estoppel. — Estoppels  must  be  mutual ;  and  therefore  a  person 
who  is  not  himself  bound  by  a  judgment,  cannot  set  it  up  against  an- 
other.— Gwynn  and  Wife  v.  Hamilton's  Adnvr, 233 

8.  Judgment  res  inter  olios  no  estoppel. — A  judgment  recovered  by  the  hus- 
band, as  administrator  of  his  wife,  is,  as  to  the  distributees  of  her  estate, 

res  inter  olios  acta,  and  therefore  no  estoppel -. 233 

EVIDENCE. 

I.  ADMISSIBILITY  AND  RELEVANCY  GENERALLY. 

1.  Violent  character  of  deceased  in  case  of  homicide. — The  character  of  the 
deceased  as  a  violent,  turbulent,  blood-thirsty  man,  when  it  qualifies, 
explains  and  gives  point  and  meaning  to  his  conduct,  and  tends  to 
produce  in  the  mind  of  the  slayer  a  reasonable  belief  of  imminent 
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danger,  is  admissible  evidence  for  the  defendant  ;  and  there  are  cases, 
also,  in  which  it  may  be  looked  to,  in  determining  the  amount  of  pro- 
vocation, and  thus  fixing  the  degree  of  the  homicide  ;  but  the  evidence 
in  this  case  does  not  justify  its  admission  on  either  of  these  grounds. 
Franklin  v.  The  State 14 

2.  Character  how  proved. — The  violent  character  of  the  deceased  cannot  be 
established  by  proof  of  isolated  facts 14 

3.  Evidence  of  intent. — If  a  slave  kill  a  white  person  by  a  misdirected  blow 
aimed  at  another  slave,  the  intent  with  which  he  made  the  assault  is  a 
material  inquiry  in  fixing  the  character  of  the  homicide  ;  and  in  deter- 
mining this  question,  evidence  of  a  previous  quarrel  and  separation 
between  the  slaves,  who  had  lived  together  as  man  and  wife,  is  admis- 
sible against  the  prisoner. — Bob  v.  The  State 20 

4.  Competency  of  evidence,  when  shown. — If  evidence  is  improperly  admitted 
by  the  court  before  the  proper  predicate  has  been  laid  for  its  reception, 
the  error  is  cured  by  the  subsequent  introduction  of  the  preliminary 
proof. — Johnson  v.  The  State 62 

5.  Evidence  of  fraudulent  intent. — It  being  shown   that   the  prosecutor's 
money  was  borrowed  by  an  accomplice  of  the  prisoner,  to  stake  on  a 
pretended  bet  with  him  ;  that  the  prisoner,  claiming  to  have  won  the 
bet,  seized  the  money  and  went  away  with  it ;  and  that  his  accomplice 
then  gave  the  prosecutor  a  fictitious  bank  check  for  a  large  amount, 
which  was  refused  payment  on  presentation, — field,  that  the  evidence 
in  relation  to  the  check  was  admissible,  as  tending  to  prove  the  fraud- 
ulent intent  of  the  prisoner  and  his  accomplice 62 

6.  Relevancy  of  evidence  to  prove  admission  of  indebtedness. — In  an  action  to 
recover  for  services  rendered,  the  lact  that  the  defendant  inserted,  in  a 
will  executed  j^fter  the  rendition  of  the  alleged  services,  a  clause  to 
the  effect,  that  he  gave  plaintiff  certain  property  on  condition  that  be 
would  set  up  no  claim  against  his  estate  after  his  death,  is  irrelevant  evi- 
dence :  it  contains  neither  an  admission,  nor  any  circumstance  tending 
to  show  an  admission,  of  any  indebtedness  past  or  present ;  but  is,  at 
most,  an  offer  to  purchase  peace. — Ex  parts  Gf  antland 69 

1.  Relevancy,  when  shown. — Where  evidence  is  prima  facie  irrelevant,  it  is 
the  duty  of  the  party  offering  it  to  show  its  relevancy,  either  by  show- 
ing its  connection  with  facts  which  are  already  proved,  or  by  offering 
it  in  connection  with  facts  expected  to  be  proved. — Ashley's  Adm'r  v. 
Robinson 112 

8.  Relevancy  of  evidence  to  prove  concealment  of  money. — The  collection  by  the 
bankrupt  of  a  judgment,  before  or  about  the  time  of  filing  his  petition 
in  bankruptcy,  is  relevant  evidence  to  sustain  the  charge  of  a  fraudu- 
lent omission  or  concealment  of  money,  if  the  circumstances  tend  to 
show  that  he  had  not  parted  with  the  money  at  the  time  of  his  appli- 
cation for  the  benefit  of  the  act ;  but  if  the  judgment  was  collected  by 
him  after  the  institution  of  the  proceedings  in  bankruptcy,  such  evi- 
dence would  be  irrelevant  and  inadmissible ....   112 

9.  Relevancy  of  evidence  to  prove  fraudulent  concealment  by  bankrupt. — The  fact 
that  the  bankrupt,  before  filing  his  petition,  made  a  fraudulent  assign- 
ment which  does  not  come  within  the  second  section  of  the  bankrupt 
act,  and  his  omission  to  surrender  the  property  thus  conveyed,  although 
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not  necessarily  proving  a  fraud  or  willful  concealment  under  the  fourth 
section,  are  admissible  evidence,  when  his  discharge  is  impeached  by  a 
creditor,  as  affecting  those  questions 112 

10.  Receipt  of  deceased  person,  admissibility  and  effect  as  evidence. — The  receipt 
of  a  person  since  deceased,  discharging  a  demand  due  to  him,  is  evi- 
dence of  the  payment,  and  of  the  person  by  whom  the  payment  was 
made. — Upsou  v.  Raiford 1 88 

1 1.  Evidence  tending  to  prove  ratification  of  agency. — In  an  action  against  a  rail- 
road company,  to  recover  damages  for  its  failure  to  deliver  certain 
bales  of  cotton,  the  receipt  for  which  was  signed  "  R.  B.  S. ,  R.  R.  agent, 
per  J.  R.  B.",  said  B.  testified,  on  behalf  of  the  plaintiff,  that  he  was 
appointed  sub-agent  of  the  company  by  said  S.  ;  that  the  president  and 
superintendent  of  the  road  knew  that  he  was  acting  as  such  agent,  and 
made  no  objection  ;  that  the  officers  of  the  road  had  frequently  given 
him  directions  about  the  business  ;  and  that  freight  had  been  delivered, 
on  at  least  two  occasions,  on  the  production  of  his  receipts,  in  similar 
form  with  the  above.    Held,  that  the  evidence  was  admissible,  as  tend- 
ing to  prove  a  ratification  of  the  agency. — Ala.  <t  Tenn.  Rivers  Rail- 
road Co.  v.  Kidd 221 

12.  Relevancy  of  evidence  distinguished  from  weight  or  sufficiency. — Primary  and 
relevant  evidence,  however  weak,  cannot  be   excluded  from  the  jury 
because  stronger  evidence  might  have  been   adduced. — McCreary  v. 
Turk 244 

13.  Value  of  rents,  how  ascertained  on  reference. — lu  taking  an  account  of 
rents  in  the  master's  office,  the  witnesses  should  depose  to  the  money 
value  of  the  rents  :  proof  of  a  custom  to  receive  a  part  of  the  crop  as 
compensation  for  the  rent,  is  improper,  because  it  tends  to  multiply  the 
issues,  and  thus  to  embarrass  the  investigation. — Brautley  v.  Gunn. . .  387 

14.  Evidence  tending  to  show  non-performance  by  plaintiff . — In  an  aetion  on  a 
special  contract,  whereby  defendant  promised  to  pay  in  consideration 
that  plaintiff,  as  agent  and  attorney  in  fact  of  another,  would  make 
him  a  good  title  to  his  principal's  interest  in  a  certain  tract  of  land, 
plaintiff  having  proved  that  he  afterwards  delivered  a  deed  for  the  land 
to  the  clerk  for  registration,  it  is  competent  for  the  defendant  to  show 
that  the  deed  was  in  fact  executed  by  the  principal,  and  delivered  to  the 
plaintiff  for  the  defendant,  long  before  the  making  of  the  contract 
declared  on,  and  had  been  wrongfully  withheld  and  concealed  by  the 
plaintiff  until  after  the  making  of  the  contract ;  and  as  tending  to 
prove  this,  an  instrument  previously  executed  by  the  principal,  and 
attested  by  the  plaintiff,  in  form  a  deed,  but  inoperative  as  a  convey- 
ance for  want  of  a  seal,  is  not  wholly  irrelevant. — Adams  and  Wife  v. 
Adams 433 

15.  Promise  to  pay  in  compromise  of  exitting  controversy — proof  of  want  of  con- 
sideration.— Where  a  part  of  the  consideration  of  the  contract  declared 
on  was  the  abandonment  of  a  contemplated  suit  against  the  defendant, 
as  executor  of  his  father,  to  set  aside  the  probate  of  the  will,  and  to 
obtain  a  distributive  share  of  the  estate,  a  receipt  previously  given  by 
the  distributee  to  the  defendant,  in  full  of  all  his  rights  and  interest  in 
the  estate,  and  releasing  both  the  executor  and  the  estate  from  all  claims 
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and  demands,  though  it  may  be  ineffectual  as  a  release,  is  admissble  to 
prove  a  partial  want  of  consideration 433 

1 6.  Evidence  of  pecuniary  condition  of  parties  to  contract. — In  an  action  on  a 
contract,  made  in  compromise  of  an  existing  controversy,  evidence  of 
the  fact  that,  at  the  time  the  contract  was  made,  "  plaintiffs  were  poor 
and  in  destitute  circumstances,"  is  not  admissible  for  them 433 

17.  Relevancy  of  evidence  to  prove  accord  and  satisfaction.-^- In  an  action  on  a 
promissory  note,  issue  being  joined  on  the  plea  of  acocrd  and  satisfac- 
tion, evidence  that  plaintiff  "  had  made  an  agreement  with  defendant 
to  take  a  certain  town-lot  in  payment  and  satisfaction  of  said  note,"  is 
the  first  step  towords  proving  satisfaction,  or  accord  and  satisfaction, 
and  is  therefore  admissible. — Bigelow  v.  Ward 471 

18.  Admissibility  of  evidence  in  mitigation  of  damages. — In  a  civil  action  to 
recover  damages  for  an  assault  and  battery,  the  defendant  cannot  be 
allowed  to  prove,  in  mitigation  of  damages,  that  he  has  been  indicted, 
convicted,  and  fined  for  the  same  assault  and  battery. — Phillips  v.  Kelly.  628 

19.  Admissibility  of  testator's  mil  as  evidence  in  construing  executor's  contract. — In 
such  case,  the  testator's  will  is  irrelevant  and  inadmissible,  since  the 
construction  of  the   executor's  contract  is  altogether  foreign  and 
disconnected  from  his  authority  under  the  will. — Sanford  v.  Howard.. .   684 

20.  Institution  of  suit  against  person  to  whom  goods  were  furnished. — The  fact 
that  the  creditor  instituted  a  suit  against  the  children,  to  whom  the 
goods  were  furnished  at  the  executor's  request,  is  admissible  evidence 
for  the  executor,  in  an  action  seeking  to  charge  him  personally,  as 
affecting  the  question  whether  the  alleged  promise  was  really  made, 
and  whether  the  goods  were  sold  in  pursuance  of  it. 684 

II.  ADMISSIONS — DECLARATIONS — HEARSAY — RES  GEST^E. 

21.  Violent  character  of  deceased  in  case  of  homicide. — Franklin  v.  The  State..     14 

22.  Evidence  against  conspirators, — Where  a  privity  and  community  of  de- 
sign has  been  established,  the  acts,  declarations,  and  conduct  of  any 
one  of  the  associates,  in  furtherance  of  their  common  purpose,  are 
admissible  evidence  against  the  others. — Johnson  v.  State 62 

23.  Declarations  explanatory  of  possession. — The  declarations  of  a  distributee, 
while  in  possession  of  a  slave,  to  the  effect  that  he  holds  for  the 
estate,  are  evidence  of  the  character  of  his  possession,  and  estop  a 
subsequent  purchaser  from  him  at  execution  sale  from  setting  up  title 
in  a  third  person,  at  least  without  connecting  himself  with  it — Miller 

v.  Jones'  Adm'r 174 

24.  Same. — The  declarations  of  a  person  in  possession  of  slaves,  to  the 
effect  that  they  belong  to  him,  are  competent  evidence  for  the  purpose 

of  explaining  his  possession. — Upson  v.  Raiford 188 

25.  Judicial  admission. — The  institution  of  a  suit  by  the  husband,  in  the 
name  of  himself  and  wife,  for  the  recovery  of  slaves,  is  evidence  against 
him,  in  a  subsequent  controversy  between  him  and  the  distributiees  of 
his  wife,  as  an  admission  against  his  interest ;  but  it  cannot  operate  as 
an  estoppel,  unless  it  has  been  acted  on  by  the  party  who  alleges  it. — 
Gwynn  and  Wife  v.  Hamilton's  Adm'r 233 

26.  Admission  implied  from  silence. — In  an  action  on  a  contract  to  recover 
wages  due  plaintiff  as  overseer  of  defendant's  plantation  and  negroes, 
the  plaintiff  cannot  be  allowed   to   prove   that,  during  an  altercation 
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which  occurred  between  him  and  defendant  on  the  trial  of  another  suit 
before  a  justice  of  the  peace,  "  he  said,  in  the  presence  and  hearing  of 
defendant,  that  he  took  good  care  of  everything  as  defendant's  over- 
seer, and  that  defendant  did  not  deny  the  same." — Abercrombie  v. 
Allen , 281 

27.  Effect  of  husband's  admission  of  wife's  title. — If  the  husband,  in  ignorance 
of  his  marital  rights,  disclaim  all  interest  in  slaves  received  from  his 
father-in-law  under  a  deed  of  gift  to  his  wife,  and  admit  that  they  be- 
long to  his  wife  during  her  life,  and  at  her  death  to  her  only  daughter, 
such  admissions  vest  no  title  in  the  wife  during  coverture,  and  are  in- 
effectual, for  want  of  delivery,  as  a  gift  to  the  daughter 366 

28.  Effect  of  admissions. — If  a  party  offers  in  evidence  his  adversary's  let- 
ters, they  become  evidence  as  well  for  as  against  the  writer ;  and  if 
received  to  charge  him,  they  should  also  he  heard  to  discharge  him. — 
Zimmerman  v.  Huber 379 

29.  Parol  admissions  of  contents  of  deed. — The  contents  6f  a  lost  deed,  when 
a  sufficient  predicate  has  been  laid  for  the  introduction  of  secondary 
evidence,  may  be  proved  by  a  party's  parol  admissions,  which  are  com- 
petent evidence  of  any  fact  that  may  be  proved  by  parol. — Fralick  v. 
Presley  and  Wife .1 457 

30.  Admissibility  of  party's  declarations  to  prove  physical  suffering. — In  an  ac- 
tion to  recover  damages  for  an  assault  and  battery,  the  plaintiff  may 
prove  that,  about  two  years  after  the  commission  of  the  assault,  in 
which  he  was  wounded  on  the  breast,  side,  head  and  neck,  "  when  in 
the  field  of  his  father,  he  lay  down  under  a  tree,  and  complained  that 
his  head,  neck  and  back  hurt  him."     [STONE,  J.,  dissenting.] — Phillips  v. 
Kelly 628 

31.  Resyestoe.  as  to  institution  of  suit. — It  being  shown  that  the  creditor  insti- 
tuted suits  against  the  children  to  whom,  at  the  defendant's  request, 
the  goods  were  furnished,  and  that  these  suits  were  instituted  by  the 
advice  of  an  attorney,  the  information  on  which  the  attorney's  advice 
was  predicated,  "  that  the  children  said  they  were  willing  that  he  might 
sue  and  recover  judgments  against  them,  or  resort  to  any  ofher  means 
which  might  be  deemed  advisable  for  the  collection  of  the  debts,"  is 
admissible  evidence  as  a  part  of  the  res  gestoe,  if  on  no  other  ground. 
Sanford  v.  Howard 684 

III.  MATTERS  JUDICIALLY  KNOWN. 

32.  Situation  of  towns. — The  courts  will  take  judicial  notice  of  the  fact, 
that  Cahaba,  and  lands  within  the  district  subject  to  sale  at  that  place, 
are  within  this  State. — King  v.  Kent's  Heirs 642 

33.  Meaning  of  words  in  statute. — The  courts  must  judicially  know  the  mean- 
ing of  the  phrase,  "  internal  improvements,"  as  used  in  a  statute  au- 
thorizing a  municipal  corporation   to   make  and  sell  bonds,  and  to 
appropriate  the  money  arising  Irom  the  sale  "  for  any  purpose  of 
internal  improvement  for  the  benefit  of  its  citizens." — Mayor,  &c.,  of 
Wetumpka  v.  Winter 651 

IV.  OBJECTIONS.  AND  MOTIONS  TO  EXCLVDE. 

34.  General  objection. — A  general  objection  to  evidence,  of  which  a  part  ia 
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legal,  may  be  overruled. — Upson  v.  Raiford '. 188 

Ala.  &  Tenn.  Rivers  Railroad  Co.  v.  Kidd 221 

Chamberlain  &  Co.  v.  Masterson 299 

Bigelow  v.  Ward 471 

Phillips  v.  Kelly 628 

35.  Motion  to  exclude  or  suppress  evidence,  when  made. — Irrelevant  evidence 
may  be  excluded  from  the  jury,  on  motion,  at  any  time  before  they 
retire  ;  but  where  the  deposition  of  a  witness  has  been  regularly  ta- 
ken and  returned,  the  objection  cannot  be  sprung  on  the  trial,  that  any 
portion  of  it  is  not  responsive  to  the  interrogatories,  or  that  it  states 
either  more  or  less  than  was  called  for  by  the  interrogatories,  unless 
the  motion  is  accompanied  by  proof  that  it  could  not  have  been  made 

at  an  earlier  opportunity. — McCreary  v.  Turk 244 

36.  Demurrer  to  evidence. — It  is  the  duty  of  the  court,  on  a  demurrer  to  evi- 
dence, to  decide  against  the  party  demurring,  if  the  jury  might  have 
legally  found  against  him  on  the  evidence. — Armstrong  v.  Armstrong.  538 

V.  OPINION  ;  LAW,  AND  FACT,  QUESTIONS  OF. 

37.  Opinion  of  witness,  admissibility  of. — Upon   the   question  whether   the 
officers  and  crew  of  a  steamboat,  at  a  particular  time,  were  sufficient 
in  number  to  run  her  on  a  particular  river,  the  opinion  of  a  witness, 
who  had  an  opportunity  of  personal  observation,  and  who  testifies  to 
the  facts  derived  from  that  observation,  is  competent  evidence. — Mc- 
Creary v.  Turk 244 

38.  Books  of  science  admissible  evidence. — Standard  medical  books,  in  con- 
nection with  proper  explanation  of  the  technical  terms  used,  may  be 
read  in  evidence  to  the  jury. — Stoudenmeier  v.  Williamson 558 

VI.  PAROL  AND  WRITTEN. 

39.  Admissibility  of  parol  evidence  to  contradict  recitals  of  record. — Parol  evi- 
dence cannot  be  received  to  impeach  or  contradict  the  recitals  in  orders 
and  entries  made  during  the  progress  of  a  cause  in  the  court  in  which 
the  suit  or  proceeding  is  pending. — Deslonde  and  James  v.  Darrington's 
Heirs , 92 

40.  Admissibility  of  custom  to  affect  written  contract. — Evidence  of  a  custom 
cannot  be  received  to  vary  or  contradict  the  express  terms  of  a  written 
contract,  but  is  admissible  to  add  new  terms,  as  to  which  the  writing  is 
silent;  as  where  a  railroad  company  gives  a  receipt  for  freight,  "  to  be 
delivered  to  R.  R.  agent"  at  the  terminus  of  the  road,  and  the  agent 
there  deposits  it  in  a  warehouse  not  belonging  to  the  company,  evi- 
dence of  its  custom  to  deposit  freight  in  that  warehouse  is  admissible 
for  the  company,  when  sued  for  the  loss  of  the  cotton. — Ala.  &  Teun. 
Rivers  Railroad  Co.  v.  Kidd 221 

41.  Admissibility  of  parol  evidence  to  show  absolute  deed  intended  as  mortgage. — 
.The  rule  has  been  too  long  settled  in  his  State,  now  to  be  disturbed, 

that  a  deed,  or  bill  of  sale,  absolute  in  its  face,  may  be  shown  by  parol 
evidence  to  have  been  intended  only  as  a  mortgage. — Parish  v.  Gates..  254 

42.  Admissibility  of  parol  evidence  to  thow  bill  of  sale  conditional. — The  delivery 
of  a  bill  of  sale  to  the  purchaser  of  a  slave,  of  itself,  passes  the  title 
to  him  ;  and  the  vendor,  when  sued  by  a  sub-purchaser,  cannot  avoid 
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the  effect  of  it,  by  proof  of  a  parol  agreement  that  the  delivery  was 
conditional,  and  that  the  title  was  to  revest  in  him  in  the  event  the 
purchaser  failed  to  give  bis  note,  with  a  specified  surety,  for  the  pur- 
chase money.  (RiCE,  C.  J.,  dissenting,  held,  that  the  question  of  deliv- 
ery vd  non  involved  the  consideration  of  the  parties'  intention,  which 
was  a  question  of  fact  for  the  determination  of  the  jury,  and  which  the 
evidence  did  not  authorize  the  court  to  assume  without  hypothesis  ; 
and  that  the  contemporaneous  oral  declarations  of  intention,  relating 
to  the  execution,  as  contradistinguished  from  the  construction  of  the 
instrument,  were  admissible  as  part  of  the  res  Create.) — Morgan  v.  Smith, 
Wykoff  &  Nickoll 283 

43.  Admissibility  of  parol  evidence  to  affect  record. — Where  issue  is  joined  on 
several  pleas,  and  the  jury  find  a  general  verdict  in  favor  of  the  de- 
fendant, parol  evidence  is  admissible,  in  aid  of  the  record,  to  show  on 
what  plea  the  cause  was  decided. — Young  v.  Fuller 464 

44.  Admissibility  of  parol  evidence  to  identify  subject-matter  of  reference  in  certifi- 
cate of  acknowledgment  of  deed. — Whether  parol  evidence  is  admissible  to 
apply  and  identify  the  reference  of  the  words  "  foregoing  instrument," 
as  used  in  a  justice's  cei  tificate  of  the  wife's  examination  and  acknowl- 
edgment, written  on  a  sheet  of  paper  containing  both  a  relinquishment 
of  dower  by  the  wife  and  a  deed  signed  by  husband  and  wife,   quaere  ? 
If  admissible,  it  may  be  received  at  law. — McBride's  Heirs  v.  Wilkin- 
son     6  62 

VII.  PRIMARY  AND  SECONDARY. 

46.  President's  approval  of  contract,  how  proved. — The  president's  approval  of 
a  contract  for  the  sale  of  an  Indian  reservation,  cannot  be  proved  by 
the  mere  certificate  of  the  secretary  of  war,  not  under  the  seal  of  his 
department,  endorsed  on  the  contract. — Doe  d.  Tilhnan  v.  Long  and 
Freeman : 376 

46.  Proof  of  loss  of  deed.— Where  the  deed  of  gift  under  which  plaintiff 
claimed  the  slave  in  controversy  was  more  than  twenty  years  old,  and 
was  proved  to  have  gone  into  the  possession  of  defendant's  testator, 
who  declared  his  intention  to  keep  the  slave  for  her  until  her  marriage, 
but  died  before  that  time ;  and  the  defendant,  who  was  one  of  his 
executors,  failed  to  produce  the  deed  on  motion, — held,  that  a  sufficient 
predicate  was  laid  for  the  introduction  of  secondary  evidence  of  its 
contents — Fralick  v.  Presley  and  Wife 467 

VIII.  RECORDS  AND  JUDGMENTS. 

47.  Recitals  injustice's  warrant. — The  recitals  in  a  justice's  warrant  of  the 
preliminary  facts  on  which  his  jurisdiction  depends,  and  which  it  is  his 
duty  to  determine,  are  evidence  that  he  did  determine  their  existence ; 
and  his  determination  of  their  existence,  in  the  absence  of  evidence 
showing  it  to  be  erroneous,  is  conclusive  between  the  parties. — Wil- 
liams v.  The  State 9 

48.  Conclusivene-is  of  recitals  in  record. — All  orders  and  entries  made,   in  the 
regular  progress  of  a  cause,  during  term  time,  arc  considered  as  ema- 
nating from  the  court,  import  absolute  verity,  and  estop  the  parties 
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from  disputing  their  correctness. — Deslonde  and  James  v.  Damngton's 
Heirs 92 

49.  Admissibility  of  parol  evidence  to  contradict  recitals  of  record. — Parol  evi- 
dence cannot  be  received  to  impeach  or  contradict  the  recitals  in  orders 
and  entries  made  during  the  progress  of  a  cause  in  the  court  in  which 
the  suit  or  proceeding  is  pending 92 

50.  Record  of  indictment  admissible  to  identify  subject-matter  of  admissions. — In 
debt  on  penal  bond  against  the  surety  of  the  secretary  of  an  Incorpor- 
ated company,  to  recover  the  amount  of  his  principal's  defalcation  and 
embezzlement,  an  indictment  against  the  principal  for  the  embezzle- 
ment, drawn  up  by  the  attorney  of  the  company  and  at  its  instance,  is 
admissible  evidence  for  the  defendant,  in  connection  with  proof  that 
the  company  had  employed  counsel  to  prosecute  the  principal  under  it,- 
to  identify  the  bills  and  notes. therein  described  as  the  subject-matter 
to  which  the  implied  admission  of  the  company  related  ;  and  an  indict- 
ment for  the  forgery  of  another  surety's  name  to  the  bond,  prepared  in 
like  manner,  is  admissible  for  a  similar  purpose. — Firemen's  Ins.  Co.  v. 
McMillan ." 147 

51.  Admissibility  andeffect  of  judgment  against  principal  as  evidence  against  surety. 
A  recovery  against  the  principal,  for  his  defalcations  as  secretary  of 
an  incorporated  company,  is  not  evidence  against  the  surety  on  his 
official  bond,  either  of  the  fact  of  embezzlement,  or  of  the  amount 
embezzled  ;  but  it  would  be  admissible,  it  seems,  in  connection  with 
proof  that  it  was  for  the  same  defalcations  for  which  the  surety  was 
sued,  and  that  it  had  been  partly  paid  or  discharged 147 

52.  Relevancy  of  record  as  evidence. — An  inventory,  made  pursuant  to  the 
laws  of  Louisiana,  on  the  petition  of  a  widow  to  be  allowed  to  renounce 
the  community  of  acquits  and  gains  between  her  and  her  late  husband, 
including  no  slaves,  and  stating  that  the  property  specified  was  shown 
by  the  widow,  and  that  no  other  property  was  shown,  is  not  admissible 
evidence  for  the  purchaser  of  a  slave  under  sheriff's  sale  against  a  dis- 
tributee, when  sued  by  the  husband's  administrator. — Miller  v.  Jones' 
Adm'r 174 

53.  Judgment  res  inter  olios  noestoppel. — A  judgment  recovered  by  the  husband, 
as  administrator  of  his  wife,  is,  as  to  the  distributees  of  her  estate,  res 
inter  alias  acta,  and  therefore  no  estoppel. — Gwynn  and  Wife  v.  Hamil- 
ton's Adm'r, ;..' 233 

IX.  BURDEN — WEIGHT — SUFFICIENCY. 

54.  Proof  of  custom. — It  cannot  be  laid  down  as  a  positive  rule,  that  more 
than  one  witness  is  required  [to  prove  the  existence  of  a  custom,  or 
usage  of  trade,  before  it  can  become  an  element  of  contracts. — Par- 
tridge v.  Forsyth 200 

55.  Relevancy  of  evidence  distinguishedfrom  weight  or  sufficiency, — Primary  and 
relevant  evidence,  however  weak,  cannot  be  excluded  from  the  jury 
because  stronger  evidence  might  have  been  adduced. — McCrcary  v. 

Turk • , 244 

Adams  v.  Adams 433 

56.  Sufficiency  of  evidence  question  for  jury. — Where  notes  on  plaintiff,  pur- 
chased from  a  third  person,  are  offered  as  a  set-off,  and  there  is  some 
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evidence  tending  to  show  that  the  ownership  of  them  passed  by  the 
contract  of  gale,  while  the  bill  of  exceptions  does  not  purport  to  set  out 
all  the  evidence,  there  is  no  error  in  overruling  the  plaintiffjs  motion 
to  exclude  the  set-off  from  the  jury. — Hudson  &  Stokes  v.  Weir  <fe  Tate.  294 

57.  Weight  of  answer  in  chancery. — When  the  allegations  of  the  bill  are  de- 
nied by  an  answer  under  oath,  it  is  incumbent  on  the  complainant  to 
sustain  them  by  two  witnesses,  or  by  one  with  corroborating  circum- 
stances ;  but  mere  verbal  admissions,  unless  deliberately  made,  and 
established  and  identified  with  reliable  certainty,  are  not  sufficient  to 
overcome  the  positive  denials  of  a  sworn  answer. — Garrett  v.  Garrett's 
Heirs 439 

X.  SUBSTANCE   OF  IsSCE— VARIANCE. 

68.  Variance  between  specification  of  fraud  and  evidence  as  to  omission  of  slaves. 
Where  a  bankrupt's  certificate  is  impeached  for  fraud,  his  declaration, 
at  the  time  of  purchasing  a  horse  soon  after  the  institution  of  the  pro- 
ceedings in  bankruptcy,  that  "he  wanted  him  to  send  to  North  Carolina 
for  four  or  five  negroes  he  had  hid  out  there,"  is  not  admissible  evi- 
dence under  a  specification  of  the  fraudulent  omission  and  concealment 
of  certain  notes,  accounts,  claims,  -"  two  negroes,  Esther  and  Rhoda, 
and  a  large  sum  of  money." — Ashley's  Adm'r  v.  Robinson 112 

69.  Variance  in  description  of  judgment. — Under  a  specification  of  the  fraud- 
ulent omission  of  a  judgment  for  $122  81,  evidence  cannot  be  received 
of  a  judgment  for  $132  81,  although  it  corresponds  in  every  other  re- 
spect with  the  judgment  described Ill 

60.  In  case  for  diversion  of  water. — When  the  complaint  alleges  that  the 
defendant  wrongfully  diverted  the  water,  while  the  evidence  shows 
that,  though  the  water  was  originally  diverted  by  him,  he  provided 
means  for  its  return  to  its  natural  channel  above  plaintiff's  lands,  and 
that  its  return  was  prevented  by  the  act  of  another  person  after  it  left 
defendant's  land,  there  is  no  material  variance  between  the  allegations 
and  proof.     (Rice,  C.  J.,  dissenting.'] — Stein  v.  Burden 127 

61.  In  debt  by  bailee  for  embezzlement  of  deposit. — A  bailee,  being  responsible 
for  mouey  rightfully  deposited  with  him,  may  charge  an  embezzlement 
of  it  as  of  his  own  money,  or  may  prove  an  embezzlement  of  it  under 
an  averment  of  the  embezzlement  of  his  own  money. — Firemen's  Ins. 
Co.  v.  McMillan 147 

EXCEPTIONS,  BILL  OF. 

1.  Exception,  when  necessary. — The  refusal  of  the  court  to  require  the  solicit- 
or, on  motion  of  the  defendant,  to  elect  on  which  count  in  the  indict- 
ment he  would  proceed,  will  not  be  revised  by  the  appellate  court,  when 

no  objection  or  exception  was  reserved  to  it. — Johnson  v.  The  State,. .     62 

2.  Exception  necessary  to  decision  on  question  of  fact. — A  party  who  wishes  to 
revise  on  error  the  action  of  the  probate  court,  upon  a  question  of 
fact,  must  reserve  it  by  exception  or  otherwise,  and  must  set  out,  either 
on  the  minutes  or  in  a  bill  of  exceptions,  the  evidence  on  which  the 
court  acted. — Code,  §  1891. — Reese  v.  Gresham, 91 

3.  Exception  construed. — Where  the  bill  of  exceptions,  after  stating  that  the 
defendants  objected  to  the  reading  of  a  deposition,  on  the  ground  that 
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the  witness  was  incompetent,  proceeded  thus  :  "  This  objection  was 
overruled  ;  and  the  defendants,  by  their  counsel,  then  objected  to  the 
entire  deposition  as  improper  and  illegal  testimony.  This  objection 
was  overruled,  and  tlie  defendants  accepted," — held,  that  the  exception  re- 
ferred only  to  the  last  ruling  of  the  court,  and  did  not  reserve  the 
question  of  the  competency  of  the  witness. — Chamberlain  &  Co.  v. 
Masterson , 299 

4.  Inception,  how  reserved. — Where  the  bill  of  exceptions  stated,  that  the 
plaintiff  offered  in  evidence  a  certain  deed,  •'  to  the  introduction  of 
which  defendant  objected ;  and  the  court  overruled  the  objection,  and 
permitted  it  to  be  read  to  the  jury,  against  the  objection  of  the  defend- 
ant,"— held,  that  no  exception  or  objection  was  reserved  to  the  ruling 
of  the  court. — Gager  v.  Doe  d.  Gordon, 341 

EXECUTION. 

1.  Exemption  law  (Code,  §2462)  construed,  as  to  meaning  of  term  'work-hor?e.J — 
A  stallion  may  be  exempt  from  levy  and  sale  under  execution,  if  one 
of  the  purposes  for  which  he  is  kept  is  the  use  of  the  family  in  the  per- 
formance of  the  ordinary  services  of  a  work-horse,  although  he  is  some- 
times used  for  other  purposes  ;  but  the  use  is  a  question  of  fact  for  the 
decision  of  the  jury,  which  the  evidence  in  this  case  did  not  authorize 
the  court  to  assume.  (RiCE,  C.  J.,  dissenting,  held  that  the  evidence 
justified  a  general  charge  in  favor  of  the  claimant  without  hypothesis.) 
Allman  v.  Gann, 240 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Extraordinary  services  and  compensation  of  administrator. — When  an  estate 
is  kept  together  under  an  order  of  court,  and  the  money  belonging  to 
it  loaned  out,  the  services  rendered  by  the  administrator  in  the  dis- 
charge of  the  duties  thus  imposed  on  him  are  special  and  extraordinary, 
(Code,  §  1825,)  and  the  court  may  allow  for  them  a  just  compensation, 

to  be  determined  upon  the  evidence  adduced. — Reese  v.  Grasham,. ...     91 

2.  Competency  of  executor  as  witness  for  will. — After  issue  joined  contesting 
the  probate  of  a  will,  an  executor,  who  is  shown  by  the  record  to  be 
one  of  the  proponents,  cannot  demand  to  be  discharged,  as  a  matter  of 
right,  on  offering  to  deposit  in  court  a  sum  of  money  sufficient  to  cover 
the  costs,  in  order  that  he  may  be  examined  as  a  witness  to  sustain  the 
will. — Deslqnde  and  James  v.  Darrington's  Heirs, 92 

3.  Warranty  of  administrator  binds   him  personally. — An   administrator,   in 
selling  the  slaves  belonging  to  his  intestate's  estate,  may  warrant  their 
soundness,  and  thus  bind  himself  personally. — Stoudenmeier  v.  Wil- 
liamson   358 

FALSE  PRETENSES. 
See  CRIMINAL  LAW,  19,  22. 

FRAUD. 

1.   When  fraud  is  question  of  law  or  of  fact. — Although  fraud   vel    non,  wh,en 
the  facts  are  clear  and  undisputed,  is  a  pure  question  of  law  for  the  de- 
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termination  of  the  court ;  yet,  where  there  is  any  conflict  in  the  evidence, 
or  where  the  facts  are  not  clear  and  indisputable,  the  question  should 
be  left  to  the  decision  of  the  jury. — Upson  v.  Raiford 188 

2.  Vendor's  retention  of  possession,  after  absolute    sale,  explained  by  contract  of 
hiring. — The  retentiop  of  possession  by  the  vendor  of  a  slave,  after  an 
absolute  sale,  may  be  explained  by  proof  of  a  bona-fide  hiring,  the  con- 
sideration of  which  was  paid 188 

3.  Consideration  of  such  contract. — The  retention  of  possession  by  the  vendor 
under  a  contract  of  hiring,  the  consideration  of  which  was  the  board 
and  clothing  of  the  slaves,  though  a  suspicious  circumstance,  may  con- 
sist with  fairness  and  honesty  ;  and  the  fact  that  the  keeping  of  them 
was  expensive  to  him,  would  not,  of  itself,  authorize  the  conrt  to  assume 
that  the  hiring  was  simulated  and  unreal 188 

4.  Fraud,  when  good  defense  to  note. — The  maker  of  a  promissory  note,  given 
for  the  purchase  money  of  a  slave,  at  a  public  sale  made  by  an  admin- 
istrator under  an  order  of  court,  may  set  up  fraud  in  the  sale  as  a  defense 

to  the  note. — Atwood's  Adm'r  v.  Wright 346 

5.  Fraud  of  agent  affects  principal. — The  fraud  of  the  auctioneer  by  whom  the 
sale  was  made,  although  he  was  not  authorized  by  the  administrator  to 
make  the  fraudulent  respresentation.  is  a  good  defense  to  a  suit  on  the 
note  for  the  purchase  money ^. . .  346 

6.  When  misrepresentations  amount  to  fraud. — Representations  of  soundness, 
recklessly  made  by  the  auctioneer  for  the  purpose  of  inducing  the  pur- 
chaser to  buy,  may  amount  to  fraud,  although  the  auctioneer  did  not 
know  at  the  time  that  they  were  false  ;  and  if  the  purchaser  buys  on 
the  faith  of  such  representations,  the  fact  that  the  administrator  gave 
public  notice,  before  the  commencement  of  the  sale,  "  that  no  warranty 
of  soundness  would  bejuade,  and  that  every  purchaser  must  judge  for 
himself."  does  not  avow  the  defense  of  fraud 346 

7.  When  misrepresentation  is  fraud. — A  misrepresentation  by  the  vendor,  in 
regard  to  a  material  fact,   which   operated  as  an  inducement  to  the 
purchase,  upon  which  the  purchaser  had  a  right  to  rely,  and  by  which 
he  was  actually  deceived  and  injured,  is  a  fraud,  and  confers  upon  the 
purchaser  the  right  to  avoid  the  contract,  whether  executed  or  executory. 
Foster  v.  Gressett's  Heirs 393 

8.  When  misrepresentations  do  not  amount  to  fraud. — The  honest  expression  of 
opinion  by  the  vendor  as  to  the  location  of  one  of  the  boundary  lines, 
even  though  erroneous,  is  not  such  a  misrepresentation  as  constitutes  a 
fraud  on  the  purchaser,  and  is  not  available  to  him  in  abatement  of  the 
purchase  money. — Stow  v.  Bozeman's  Executors 397 

FRAUDS,  STATUTE  OF. 

1.  As  to  three  years  possession  of  property. — A  possession  of  slaves  under  a 
bona-fide  contract  of  hiring,  for  valuable  consideration,  is  not  within  the 
second  section  of  the  statute  of  frauds  ;  and  it  makes  no  difference,  in 
legal  effect,  whether  the  hiring  is  at  will,  from  year  to  year,  or  for  a 
definite  period. — Upson  v.  Raiford 188 

2,  What  is  possession  upon  valuabU  consideration. — If  the  vendor  of  a  family 
of  slaves  retains  possession  of  them,  after  an  absolute  sale,  under  a 
bona-fide  contract  of  hiring,  the  consideration  of  which  is  their  board 
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and  clothing,  this  would  be  a  possession  upon  valuable  consideration, 
if  the  chief  value  of  the  property  was  its  prospective  growth  and  im- 
provement, and  the  board  and  clothing  of  the  slaves  was  a  fair  equiva- 
lent for  such  services  as  they  could  render 188 

3.  As  to  contract  of  sale. — A  contract  for  the  sale  of  promissory  notes,  at  a 
price  notexceeding  two  hundred  dollars,  is  not  required  to  be  in  writing, 
although  the  notes  are  not  delivered  at  the  time,  nor  any  part  of  the 
price  paid. — Hudson  &  Stokes  v.  Weir  &  Tate 294 

4.  Promise  construed,  and  held  not  within  the  statute  of  frauds. — A  promise  by 
an  executor,  in  these  words  :  "Let  the  children  of  J.M.,  deceased,  have 
any  goods  they  wish,  and  charge  them  to  the  children  separately,  and 
I  will  pay  for  them  at  the  end  of  the  year,  or  as  soon  as  the  cotton  crop 
is  sold," — is  a  direct,  and  not  a  collateral  undertaking,  and  binds  the 
promisor  personally,  although  he  was  authorized  by  the  will  to  supply 
the  children  with'goods,  and  both  he  and  the  creditor  expected  pay- 
ment to  be  made  out  of  the  estate,  and  the  goods  were  charged  to  the 
children. — Sanford  v.  Howard , 684 

FRAUDULENT  CONVEYANCES. 

1.  When  assent  of  preferred  creditors  to  deed  of  assignment  will  be  implied. — As  a 
general  rule,  the  assent  of  the  preferred  creditors,  to  a  deed  of  assign- 
ment which  is  beneficial  to  them,  will   be  implied  ;  but  not  when  the 
deed  was  made  with  intent  to_defraud  the  other  creditors  of  the  grantor. 
Ashley's  Adm'r  v.  Robinson 112 

2.  W. hen  bankruptcy  revokes  assignment. — A  fraudulent  deed  of  assignment, 
when  the  express  assent  of  the  beneficiaries  is  not  shown,  is  a  mere 
power,  and  subject  to  revocation  ;  and  the  bankruptcy  of  .the  grantor 

is  a  revocation  of  it 112 

3.  Rights  of  assignee  in  bankruptcy  to  property  fraudulently  conveyed  by  bankrupt. 
Property  conveyed  by  the  bankrupt,  prior  to  filing  his  petition,  by  deed 
of  assignment  fraudulent  as  to  his  creditors,  vests  in  the  assignee  in 
bankruptcy,  if  the  preferred  creditors  have  not  expressly  assented  to  it ; 
and  it  is  the  duty  of  the  bankrupt,  if  he  still  retains  the  possession  of 

the  property,  to  surrender  it  in  his  schedule 112 

4.  Mortgage  held  fraudulent  and  void  as  against  creditors. — A  mortgage,  execu- 
ted by  a  man  and  his    wife,    who    were    engaged    in  the   mercantile 
business  as  partners,  to  secure  certain  debts  on  which  the  mortgagees 
were  bound  as  sureties  and  endorsers  for  them,  and  also  a  balance  due 
one  of  the  mortgagees  on  the  original  purchase  of  a  stock  of  goods  from 
him  ;  conveying,  by  general  words  of  description,  the  debtors'  entire 
stock  of  goods,  with  the  outstanding  notes  and  accounts  ;  neither  fixing 
a  law  day,  nor  authorizing  the  mortgagees  to  sell  or  take  possession  of 
the  goods  on  default  being  made  in  the  payment  of  the  secured  debts  ; 
and  providing  that  the  mortgagors  should  continue  to  carry   on  their 
business  as  before,  and  to  sell  to  responsible  men  in  the  usual  way,  (the 
mortgagees  to  have  the  entire  control  of  the  proceeds  of  sale,  for  the 
purpose  of  paying  the  secured  debts,)  and  that  all  other  goods  which, 
through  the  assistance  of  the  mortgagees,  might  be  afterwards  purchas- 
ed for  replenishing  the  stock  and  keeping  up  the  business,  should  be 
held  liable  to  all  the  provisions  of  the  mortgage, — is  not  fraudulent  on 
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its  face,  but  becomes  fraudulent  and  void,  as  against  other  creditor?,  on 
proof  that  the  husband,  at  the  time  it  was  executed,  was  wholly  insol- 
vent ;  that  it  conveyed  all  the  separate  property  of  the  wife,  except 
the  interest  therein  which  had  been  conveyed  by  a  previous  mortgage 
to  secure  the  balance  due  on  the  purchase  of  the  original  stock  of  goods; 
that  the  mortgagees,  at  the  time  they  agreed  to  become  bound  on  the 
debts  made  in  replenishing  the  stock  of  goods,  knew  that  the  mortgagors 
were  somewhat  embarrassed,  and  unable  to  purchase  goods  on  their 
own  credit ;  that  they  became  bound  for  these  debts,  on  the  agreement 
of  the  mortgagors  to  secure  them  against  all  loss  on  account  of  their 
suretyship,  and  also  to  secure  the  balance  due  one  of  them  on  the  pur- 
chase of  the  original  stock  of  goods,  although  it  was  not  shown  that  the 
first  mortgage  was  an  inadequate  security  ;  that  there  were  other  cred- 
itors at  the  time  the  mortgage  was  executed,  one  of  whom  had  reduced 
his  debt  to  judgment ;  and  that  within  a  few  months  after  the  execution 
of  the  mortgage,  although  it  stipulated  that  the  business  should  be 
carried  on  at  the  same  place,  the  mortgagors  packed  up  the  goods, 
with  the  consent  of  the  mortgagees,  and  attempted  to  remove  them 
beyond  the  limits  of  the  State, — Constantino  v.  Twelves 607 

5.  Registration  and  notice. — Actual  notice  of  a  prior  unrecorded  mortgage 
dispenses  with  the  necessity  of  registration  :  a  party  who,  with   such 
actual  notice,  takes  a  conveyance  of  the  mortgaged  property,  can  claim 
no  advantage,  as  against  the  prior  mortgagee,  on  account  of  the  want 

of  registration. — Boyd  v.  Beck 703 

6.  Who  are  creditors  and  purchasers  under  act  of  1828. — Taking  a  second  mort- 
gage as  a  further  security  of  a  pre-existing  debt,  without  incurring  any 
new  liability,  or  parting  with  anything  valuable,  does  not  constitute 
the  mortgagee  either  a  creditor  or  purchaser  under  the  act  of  1828. — 
(Clay's  Digest,  265,  §  5) 703 

GAMING. 

See  CRIMINAL  LAW,  14,  17. 

GARNISHMENT. 

See  ATTACHMENT  AND  GARNISHMENT. 

GIFT. 

1.  Pardgift  to  feme  covert  for  her  separate  we. — A  valid  gift  of  slaves,  to  the 
sole  aud  separate  use  of  a  married  woman,  may  be  made  by  parol  ;  but, 
where  the  donor  has  previously  conveyed   the  slaves,  by  deed,  to  the 
donee,  no  interest  passes  by  his  subsequent  parol  gift. — Lockhart  and 
Wife  v.  Cameron 365 

2.  Registration  of  deed  of  gift.— A  deed  of  gift,  executed  in  another  State, 
aud  conveying  a  slave  to  a  father  for  life,  with  remainder  to  his  daugh- 
ter, is  not  required    by    our   statutes  to  be  recorded  in  this  State. — 
Fralick  v.  Presley  and  Wife 467 

GUARANTY. 

1.  Notice  of  acceptance. — To  render  one  liable  as  guarantor  on  an  offer  to 
guaranty  a  debt  to  be  contracted  by  a  third  person,  reasonable  notice 
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of  its  acceptance  must  be  given  to  him  ;  unless  the  guarantor  and  cred- 
itor reside  in  the  same  city,  and  the  agreement  to  accept  is  contempo- 
raneous with  the  offer  to  guaranty. — Cahuzao  &  Co.  v.  Sam.mi. .  .• 288 

2.  Construction  of  guaranty. — A  promise  by  defendant,  in  consideration  that 
plaintiffs  would,  from  time  to  time,  sell  and  deliver  to  a  third  person, 
who  desired  to  open  an  account  with  them,  such  goods  as  were  neces- 
sary and  proper  in  his  line  of  business,  and  on  the  usual  terms  of  credit 
on  which  such   goods  were   sold,  that  he  would   pay  for  them  if  the 
debtor  failed  to  pay,  is  a  continuing  guaranty. 288 

3.  Notice  of  amount  advanced. — Where  a  continuing  guaranty,  unlimited  in 
amount,  has  been  accepted,  and  notice  of  its  acceptance  has  been  given 
within  a  reasonable  time,  it  is  not  incumbent  on  the  creditor  to  give 
notice  of  the  amount  advanced  on  the  faith  of  it,  but  it  is  the  duly  of 
the  guarantor  to  see  that  the  confidence  is  not  abused 288 

4.  Averment  of  acceptance  and  notice. — ''Which  promise   plaintiffs  accepted, 
of  which  defendant  had  due  notice  ;  and  plaintiffs   aver  that,   relying 
on  said  promise,"  they  furnished  goods  to  the  debtor,  &c. — held  a  suffi- 
cient averment   of  the  acceptance  of  the  guaranty  and  notice  to  the 
guarantor , 288 

6.  Suit  against  principal  debtor. — A  suit  against  the  principal  debtor,  when 
he  is  insolvent  and  has  failed  to  pay,  is  not  necessary  to  perfect  the 
liability  of  the  guarantor,  on  a  promise  to  pay  if  the  debtor  "failed  to 
pay-" P .288 

6.  Notice  of  principal  debtor's  default. — In  an  action  on  a  continuing  guaran- 
ty, unlimited  in  amount,  for  goods  sold  on  a  credit  of  ninety  days,  the 
complaint  alleged,  that  sales,  amounting  to  $750,  "were  made  from 
the  26th  July,  1853,  up  the  23d  August,  1854"  ;  that  partial  payments 
were,  from  time  to  time,  made  by  the  debtor ;  and  that  on  the 
1st  December,  1854,  he  was  in  default  to  the  amount  of  $350,  of  which 
notice  was  then  given  to  the  guarantor ;  but  no  other  dates  or 
amounts  were  specified, — held,  that  the  alleged  notice  was  only  sufficient 
to  fix  the  guarantor's  liability  for  the  amount  of  the  purchase  last 
made. — (RiCE,  C.  J.,  dissenting.) 288 

HUSBAND  AND  WIFE. 

1.  When  husband,  as  distributee,  shares  in  separate  estate  of  deceased  icife. — On 
the  death  of  the  wife,  intestate,  her  surviving  husband  is  entitled,  un- 
der the  provisions  of  the  act  of  1850,  to  one  half  of  the  separate  estate 
secured  to  her  under  that  act  or  the  act  of  1848  ;  but  he  takes  nothing 
under  this  statute  in  property  which  vested  in  the  wife,  by  bequest, 
before  the  passage  of  the  act  of  1848,  although  the  period  of  its  distribu- 
tion did  not  arrive  until  1854. — Hardy  v.  Boaz 168 

2-  Husband's  marital  rights. — The  marital  rights  of  the  husband  attach  to 
slaves,  belonging  to  his  wife,  which  are  in  the  possession  of  a  bailee  at 
the  time  of  the  marriage. — Gwynn  and  Wife  v.  Hamilton's  Adm'r 233 

3.  Right  of  wife  to  possession  and  control  of  trust  property. — Where  the  estate 
of  the  wife  is  secured,  by  ante-nuptial  contract,  to  her  sole  and  separate 
use  during  her  life,  and  the  naked  legal  title  is  vested  in  her  husband 
as  trustee,  she  is  entitled,  on  application  to  a  court  of  equity,  to  the 
possession  and  control  of  the  property,  when  most  of  it  is  of  such  a 
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character  that  its  enjoyment  consists  in  its  use  and  possession,  and  it 
does  not  appear  that  she  is  incompetent  to  manage  it,  or  that  her  pos- 
session would  be  inconsistent  with  the  rights  of  any  of  the  cestuis  que 
trust. — Roper  v.  Roper 247 

4.  Removal  of  husband  from  trusteeship. — If  the   husband,  by  fraudulent  de- 
sign, or  in  disregard  of  the  rights  of  his  wife,  or  through  indifference 
to  the  duties  of  his  office,  assumes  the  exclusive  control  and  manage- 
ment of  the  trust  property,  a  court  of  equity  would  remove  him  from 
the  trusteeship  ;  but  when  his  assumption   of  such  authority  is  chown 
to  be  the  result  of  a  mere  misapprehension  of  his  own  rights,  and  the 
trust  estate  has  suffered  no  injury  thereby,  it  is  not  a  sufficient  ground 
of  removal  5  nor  will  he  be  removed  on  account  of  a  mere  disagreement 
between  him  and  his  wife,  which  is  not  shown  to  have  originated  from 

bis  culpable  conduct 247 

5.  Wife  established  in  possession. — If  the  evidence  does  not  establish  a  suffi- 
cient ground  for  the  removal  of  the  husband  as  trustee,  but  shows  that 
he  assumed,  through  misapprehension  of  his  own  rights,  the  exclusive 
control  and  management  of  the  trust  property,  the  wife  is  entitled  to 
a  decree  against  him,  establishing  her  in  the  possession  and  control  of 
the  property 247 

6.  Increase  and  profits  of  trust  estate. — The  wife  is  entitled  to  the  income  and 
profits  derived  from  her  separate  estate,  secured  to  her  by  ante-nuptial 
contract ;  but  if  the  husband,  while  living  with  her,  receives  such  in- 
come and  profits,  it  will  be  presumed,  in  the  absence  of  an  express 
dissent  on  her  part,  that  they  were  so  received  with  her  consent,  and 
they  will  be  regarded  as  a  gift  to  him 247 

7.  Slave  purchased  by  husband  not  a  part  of  trust  estate. — A  slave,  purchased 
by  the  husband  at  the  request  of  the  wife,  and  paid  for  partly  with  the 
proceeds  of  the  cotton  crop  belonging  to  her  trust  estate,  and  partly 
by  the  wife  herself,  will  not  be  regarded  as  a  part  of  the  trust  estate, 
when  it  is  shown  that,  at  the  time  of  the  purchase,  the  parties  were 
living  together,  and  that  the  husband  received  the  income  and  profits 

of  the  trust  estate  under  an  implied  gift  from  the  wife 24T 

8.  Husband's  interest  as  distributee  in  separate  estate  of  deceased  wife. — On  the 
death  of  the  wife,  intestate,  having  a  separate  estate  secured  by  law, 
the  husband  is  entitled  to  one  half  of  the  personalty,  absolutely,  whether 

in  possession  or  not. — Marshall  v.  Crow's  Adm'r 278 

9.  Parolgift  to  feme  covert  for  her  separate  use. — A  valid  gift  of  slaves,  to  the 
sole  and  separate  use  of  a  married  woman,  may  be  made  by  parol ;  but, 
where  the  donor  has  previously  conveyed  the  slaves,  by  deed,  to  the 
donee,  no  interest  passes  by  his  subsequent  parol  gift. — Lockhart  and 
Wife  v.  Cameron 855 

10.  Effect  of  husband's  admission  of  wife's  title. — If  the  husband,  in  ignorance 
of  his  marital  rights,  disclaim  all  interest  in  slaves  received  from  his 
father-in-law  under  a  deed  of  gift  to  his  wife,  and  admit  that  they  be- 
long to  his  wife  during  her  life,  and  at  her  death  to  her  only  daughter, 
such  admissions  vest  no  title  in  the  wife  during  coverture,  and  are  in- 
effectual, for  want  of  delivery,  as  a  gift  to  the  daughter 365 

11.  Reduction  to  possession  as  husband  of  wife's  chattels.- — The   marital  rights 
of  the  husband  do  not  attach  to  slaves,  belonging  to  his  wife,  which  he 

50 
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receives  and  holds,  in  ignorance  of  his  rights,  as  the  separate  property 
of  his  wife,  disclaiming  all  ownership  in  himself,  and  never  attempting 
to  assert  his  marital  rights  until  after  the  death  of  his  wife 355 

12.  Widow1  a  title  to  possession  of  chattels  of  intestate  husband. — When   the  hus- 
band dies  intestate,  and  his  widow  remains  in  possession  of  his  personal 
chattels,  her  right  to  their  possession,  until  administration   is  granted 
on  his  estate,   against  every  one  but    the    rightful  administrator,   is 
maintainable  upon   a  principle  analogous  to  that  which  enables  the 
finder  of  lost  property  to  maintain  trover  for  it  against  every  one  but 
tbe-real  owner. — Crum  v.  Williams,  adrn'r,  Ac.. .- • 44$ 

13.  When  wife  must  me  or  be  sued  alone. — Under  the  provisions  of  the  Code, 
(§§  1982,  1997,   2131.)  in  suits  relating  to  the  wife's  separate  estate 
created  by  statute,  she  must  sue  and   be  sued  alone,  where  the  suit  is 
for  the  corpus  of  the  property,  or  for  damages  to  the  property  itself,  as 
distinguished  from  its  use  ;  and  where  the  rents,  income  and  profits  of 
the   property  are  the  mere  incident  of  a  suit  for  the  property  itself, 
and  not  the  foundation  of  the  suit,  she  may  recover  them. — Pickens 
and  Wife  v.  Oliver 528 

14.  When  husband  must  sue  alone. — Where  the  wife's  separate  estate  is  created 
by  contract,  and  such  contract  appoints  no  trustee,   the  husband  alone 
has  the  right  of  action,  after  he  has   once  reduced  the  property  to  pos- 
session ;  and  where  the  separate  estate  is  created  by  statute,  but  the 
rents,  income  and  profits  are  the  foundation  of  the  suit,  be  must  sue 
alone 628 

15.  When  husband  andwife  must  be  joined. — Husband  and  wife  must  be  join- 
ed, either  as  .plaintiffs  or  defendants,  in  suits  not  relating  to  her  separate 
estate  created  by  statute,  where  the  marriage  took  place  before  the  1st 
March,  1848,  and  the  object  of  the  suit  is  to  reduce  to  possession  some 
chose  in  action  of  the  wife  of  which  the  husband  has  never  had    pos- 
session, either  actual  or  constructive ;  or   where  the  separate   estate 
is  created  by  contract,  which  contract  appoints  no  trustee,  and  the 
husband  has  never  reduced  the  property   to  possession  ;  or  where  the 
action  is  brought  for  a  tort  committed  by  or  upon  the  wife  ;  or  where 
it  was  necessary,  at  common  law,  on  account  of  her  interest,  that  the 
wife  should  be  joined.    But  where  the  wife  has  a  purely  equitable  in- 
terest in  the  subject-matter  of  the  suit,  which,  before   the  adoption  of 
the  Code,  was  cognizable  only  in  a  court  of  equity,  her  remedy  is  still 

in  that  court,  and  is  not  affected  by  section  2131  of  the  Code 528 

16.  When  wife  cannot  be  sued  wilhhusband. — Under  the  Code,  as  at  common 
law,  the  wife  cannot  be  joined  as  a  defendant  with  her  husband,  in  an 
action  on  a  promissory  note  executed  by  them  jointly,  during  coverture, 
for  the  purchase  money  of  a  tract  of  land. — Gibson  v.  Marquis  and 
Wife 668 

17.  Domicile  of  husband  and  wife. — It  is  a  settled  general  rule  of  law,  that 
the  domicile  of  the  wife  follows  that  of  the  husband  ;  but  an  exception 
to  this  rule  is,  that  the  wife  must  be  allowed,  for  the  purpose  of  obtain- 
ing a  divorce,  to  acquire  a  separate  domicile  in  the  State  in  which  she 
is  actually  living  at  the  time  she  is  deserted  by  her  husband,  even 
where  the  desertion  consists  in  his  refusal  to  allow  her  to  return,  after 
having  left  his  abode  in  another  State. — Hansberry  v.  Hansberry 719 
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INDIAN  RESERVATIONS. 

1.  President's  appranal  of  contract,  how  proved. — The  president's  approval  of 
a  contract  for  the  sale  of  an  Indian  reservation,  cannot  be  proved  by 
the  mere  certificate  of  the  secretary  of  war,  not  under  the  seal  of  his 
department,  endorsed  on  the  contract. — Doe  d.  Tillrnan  v.  Long  and 
Freeman, 376 
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INJUNCTION. 

1.  May  be  granted  by  judge  of  city  court  of  Mobile. — Under  the  statute  defining 
the  jurisdiction  of  the  city  court  of  Mobile,  (Session  Acts  1851-2,  p.  75) 
construed  in  connection  with  the  constitutional  powers  of  the  circuit 
judges,  the  judge  of  that  court  has  power  to  grant  writs  of  injunction, 

to  be  operative  in  that  county. — Exparte  Greene  and  Graham, 62 

2.  Limitation  and  operation  of  such  injunction. — The  judge  of  the  city  court  of 
Mobile  can  only   grant  an  injunction,  to  be   operative  in  that  county  ; 
but  it  is  no  objection  to  an  injunction  granted  by  him,  in  a  cause  pend- 
ing in  the  chancery  court  at  Mobile,  that  some  of  the  defendants  reside 

in  another  county 52 

3.  Dissolution  of  injunction  on  answer. — When  the  answer  to  a  bill  to  enjoin 
the  collection  of  a  judgment  or  execution  at  law,  so  far  denies  the  alle- 
gations of  the  bill,  as  to  leave  it  without  equity  as  respects  the  other 
facts  not  denied,  the  injunction  may  be  dissolved  on  the  answer. — Rog- 
ers v.  Bradford, 474 

INSOLVENT  ESTATES. 

1.  Limitation  of  appeal  from  decree  of  insolvency. — The  limitation  of  an  appeal 
from  a  decree  declaring  an  estate  involvent,  which  was  one  year  under 
the  act  of  1843,  is  thirty  days  under  the  Code  (§  1888) ;  and  such  a  de- 
cree, rendered  before  the  adoption  of  the  Code,  is  not  one  of  the 
"  existing  judgments  or  decrees"  which  are  within  the  proviso  to  sec- 
tion3040. — Banks  v.  McDougald's  Adm'r, 75 

2.  Marshaling  assets  between  individual  and  partnership  creditors. — In  the  distri- 
bution of  the  separate  estate  of  a  deceased  partner,  which  has  been 
decreed  insolvent,  the  partnership  creditors  will  be  postponed  to  the 
individual  creditors,  when  it  is  shown  that  the  surviving  partner  has 
"sued  upon  several  claims  due  the  said  firm,  and  collected  the  money 
upon  them  by  due  process  of  law ;"  although  it  is  also  shown  that  they 
have  obtained  judgments,  with  return  of  no  property  found,  against 
the  surviving  partner,  and  that  he  is  insolvent. — Van  Wagner  &  Yeo- 
man v.  Chapman's  Adm'r, 172 

INTEREST. 

1.  How  computed.— In  making  an  abatement  of  the  purchase  money,  it  is 
a  proper  method  of  computing  interest,  to  divide  the  amount  of  the 
damages  by  the  number  of  notes  originally  given  for  the  purchase 
money,  and  to  allow  interest  on  each  sum  from  the  time  the  notes  re- 
spectively fell  due  to  the  time  when  new  outstanding  notes  were  sub- 
stituted.— Stow  v.  Bozeman's  Executors, J92 

JOINT  TENANTS  AND  TENANTS  IN  COMMON. 

1.  Conversion  by  joint  o*mer,  or  tenant  in  common,  not  larceny. — A  joint  owner,. 
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or  tenant  in  common,  cannot  be  guilty  of  larceny  by  taking  and  dis- 
posing of  the  whole  property  to  his  own  use  ;  unless  he  takes  it  out  of 
the  hands  of  a  bailee,  with  whom  it  was  left  for  safe  keeping,  and  the 
effect  of  such  taking  would  be  to  charge  the  bailee.— Kirksey  v.  Fike,  206 

2.  Partition. — A  bill  lies  to  obtain  partition  of  personal  property  between 
tenants  in  common. — Marshall  v.  Crow's  Adm'r, 278 

JUDGMENTS  AND  DECREES. 

1.  Amendment  mine  pro  tune. — A  judgment  against  the  defendant,  in  a  pro- 
ceeding under  the  bastardy  act,  may  be  amended  at  a  subsequent  term, 
nuncpro  tune,  so  as  to  require  the  annual  payment  to  be  made  on  the 
"first  Monday  of  January,"  as  the  statute  directs,  instead  of  the   "  first 
day  in  January." — Williams  v.  The  State 9 

2.  Judgment  on  void  attachment. — A  judgment  by  default,  predicated  on  a 
void  attachment,  is  also'  void  for  want  of  jurisdiction  ;  and  where  the 
judgment  against  the  defendant  is  void  for  want  of  jurisdiction,  there 
can  be  no  valid  judgment  against  the  garnishee. — Flash,  Hartwell  &  Co. 

v.  Paul,  Cook  &  Co., , 141 

3.  Admissibility  and  effect  of  judgment  against  principal  as  evidence  against  surety. 
A  recovery  against  the  principal,  for  his  defalcations  as  secretary  of 
an  incorporated  company,  is  not  evidence  against  the  surety  on  his 
official  bond,   either  of  the   fact  of  embezzlement,   or   of  the  amount 
embezzled  ;  but  it  would  be  admissible,  it  seems,  in  connection  with 
proof  that  it  was  for  the  same  defalcations  for  which  the  surety  was 
sued,  and  that  it  had  been  partly  paid  or  discharged. — Firemen's  Ins. 
Co.  v.  McMillan, 147 

4.  On  verdict  for  plaintiff  in  detinue. — In  detinue  for  a  slave,  if  the  jury  "find 
for  the  plaintiff,  and  assess  the  damages"  at  a  specified  sum,  and  there- 
upon judgment  is  rendered  in  his  favor  for  the  damages  and  costs  only, 
there  is  nothing  in  the  judgment  of  which  the  defendant  can  complain. 
Miller  v.  Jones'  Adm'r * 174 

6.  Validity  of  order  of  sale  of  decedent's  land. — If  the  court  had  acquired  ju- 
risdiction of  the  proceeding,  the  order  of  sale  is  not  void,  when  collat- 
erally attacked,  because  made  in  vacation;  nor  because  it  fails  to  prescribe 
the  character  and  place  of  the  sale,  and  the  notice  to  be  given. — Mat- 
thesou's  Heirs  v.  Hearin, ' .»...•«  210 

6.  Judgment  res  inter  alias  no  estoppel. — A  judgment  recovered  by  the  husband, 
as  administrator  of  his  wife,  is,  as  to  the  distributees  of  her  estate,  res 
inter  alios  acta,  and  therefore  no  estoppel. — Gwynn  and  Wife  v.  Hamil- 
ton's Adm'r, 233 

7.  Transfer  of  judgment. — The  transfer  of  a  judgment,  upon  condition  that 
the  transferree  "was  to  pay  for  it  if  he  could  make  anything  out  of  it." 
does  not  constitute  him  "  the  party  really  interested"  in  it,  (Code, 
§  2765,)  nor  invest  him  with  such  property  that  he  can  sue  on  it  before 

a  justice  of  the  peace. — Pike  v.  Bright, 332 

8.  Amendment  nuncpro  tune. — Under  the  statute  (Code,  §  2401)  authorizing 
the  amendment  of  clerical  errors  "at  any  time  within  three  years  after 
the  rendition  of  final  judgment,"   a  judgment  may  be  amended,  nunc 
pro  tune,  after  the  lapse  of  twelve  years,  when  the  record  shows  suffi- 
cient evidence. — Sartor  v.  Branch  Bank  at  Montgomery 353 
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9.  Judgment  by  default  final. — Unpaid  calls  for  railroad  stock  are  not  '•  in- 
struments of  writing  ascertaining  the  plaintiff's  demand,"  within  the 
meaning  of  the  statute  (Code,  §  2366)  authorizing  the  rendition  of  a 
final  judgment  by  default  without  the  intervention  of  a  jury. — Connoly 

v.  Ala.  &  Tenn.  Rivers  Railroad  Co 367 

10.  Revival  and  presumed  satisfaction  of  judgment. — A  judgment  rendered  by 
a  justice  of  the  peace  before  the  adoption  of  the  Code,  upon  which  an 
execution  was  issued  within  a  year,  and  was  returned  '  no  property 
found,'  is  not  presumed  satisfied  after  the  lapse  of  more  than  ten  years 
without  the  issue  of  another  execution,  and  may  be  revived  by  id.  fa 

on  proof  of  these  facts. — Shelley,  use  &c.,  v.  Graves, 386 

11.  Judgment  by  nil  dicit. — When  the  defendant  appears  by  attorney,  and 
does  not  plead,  judgment  by  nil  dicil  is  proper. — Stewart  v.  Goode  <fc 
Ulrick, 476 

JURISDICTION. 

1.  Of  justice  of  the  peace  in  bastardy  cases. — A  justice  of  the  peace  has  no  ju- 
risdiction of  a  complaint  under  the  bastardy  act,  unless  the  mother  of 
the  child  is  a  single  woman,  and  is  pregnant  (or  has  been  delivered)  in 
the  county  in  which  the  justice  acts  ;  but,  if  the  complaint  does  not 
state  these  facts,  the  justice  may  determine  their  existence  from  other 
•evidence,  and  should  then  state  them  in  his  warrant,  so  that  his  juris- 
diction may  appear  on  the  face  of  his  proceedings.— Williams  v.  The 
State, 9 

2.  Judicial  ascertainment  of  jurisdictional  fact. — The   recitals  in   a  justice's 
warrant  of  the  preliminary  facts  on  which  his  jurisdiction  depends,  and 
which  it  is  his  duty  to  determine,  are  evidence  that  he  did  determine 
their  existence ;  and  his  determination  of  their  existence,  in  the  absence 
of  evidence  showing  it  to  be  erroneous,  is  conclusive  between  th«  par- 
ties  9 

3.  Validity  of  garnishment  on  void  attachment. — When  a  suit  is  commenced  by 
an  original  attachment,  which  is  void  on  its  face  for  want  of  jurisdic- 
tion in  the  officer  who  issued  it,  and  there  is  no  appearance,  plea,  or 
waiver  by  the  defendant  in  attachment,  the  summons  of  garnishment  is 
also  void,  and  the  court  has  no  jurisdiction  of  the  proceedings. — Mat- 
thews, Finley  &  Co.  v.  Sands  &  Co., 136 

4.  Invalidity  of  original  attachment  issued  by  clerk  of  city  court  of  Mobile. — An 
original  attachment,  issued  by  the  clerk  of  the  city  court  of  Mobile,  is 
void  ;  and  a  judgment  by  default,  predicated  on  such  attachment,  is 
also  void  for  want  of  jurisdiction. — Flash,  Hartwell  &  Co.  v.  Paul, 
Cook  &  Co., 141 

5.  Jurisdiction  of  orphans1  court  to  order  sale  of  land. — Under  the  act  of  1818, 
the  orphans'  court  acquired  jurisdiction  to  order  a  sale  of  a  decedent's 
real  estate,  on  its  reception  of  a  petition  by  the  administrator,  stating 
that  a  sale  of  the  real  estate  would  be  less  injurious  to  the  estate  than 
a  sale  of  the  slaves,  and  that  a  sale  of  a  portion  of  the  estate  was  nec- 
essary to  discharge  debts. — Matheson's  Heirs  v.  Hearin  , 210 

6.  Nominal  amount  insufficient  to  support  jurisdiction. — In  an  action  on  a  con- 
tract, commenced  in  the  circuit  court,  if  the  complaint  shows  a  cause 
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of  action  for  only  a  nominal  sum,  it  is  not  sufficient  to  sustain  the  ju- 
risdiction of  the  court. — Cahuzac  &  Co.  v.  Samini 288 

7.  Jurisdiction  by  consent, — In  a  real  action,  the  circuit  court  of  the  county 
in  which  the  lands  lie  has  jurisdiction  of  the  subject-matter  ;  and  it  is 
competent  for  the  parties,  after  a  change  of  venue  has  been  ordered,  to 
come  into  court  by  consent,  have  the  order  rescinded,  and  give  the 
court  jurisdiction  of  their  persons. — Gager  v.  Doe  d.  Gordon, 341 

8.  Judicial  ascertainment  of  jurisdictional  fact. — If  a  court  of  limited  jurisdic- 
tion is  charged  with  the  ascertainment  of  a  jurisdictional  fact,  and  its 
proceedings  shows  that  this  fact  was  ascertained,  it  cannot  be  collatei- 
ally  impeached;  but  the  ascertainment  of  such  jurisdictioual  fact  can 
not  be  inferred  from  the  mere  exercise  of  jurisdiction  by  the  court. 
(Overruling  Wyatt's  Adm'r  v:  Steele,  26   Ala.  639.) — Wyatt's  Adm'r 

V.  Rambo 510 

9.  Jurisdiction  of  orphans'  court  to  order  sale  of  personalty. — Although  the 
orphans'  court,  under  the  general  powers  conferred  on  it  by  the  act  of 
1806,  (Clay's  Digest,  300,  §  21,)  may   have  been  a  court   of  general 
jurisdiction;  yet,  as  to  its  power  to  order  a  sale  of  the  personal  prop- 
erty of  an  estate,  which  it  derived  exclusively  from  the  act  of  1809, 
(Ib.  223,  §  13,)  it  must  be  considered  a  court  of  special,  or  limited  juris- 
diction, and  its  records,  therefore,  must  affirmatively  show  the  facts 

necessary  to  sustain  its  jurisdiction 510 

f 

JUSTICE  OF  THE  PEACE. 

1.  Jurisdiction  in  bastardy  cases. — A  justice  of  the  peace  has  no  jurisdiction 
of  a  complaint  under  the  bastardy  act,   unless  the  mother  of  the  child 
is  a  single  woman,  and  is  pregnant  (or   has    been    delivered)  in  the 
county  in  which  the  justice  acts;  but,  if  the  complaint  does  not  state 
these  facts,  the  justice  may  determine  their  existence  from  other  evi- 
dence, and  should  then  state  them  in  his  warrant,  so  that  his  jurisdiction 
may  appear  on  the  face  of  his  proceedings. — Williams  v.  The  State. .      9 

2.  Judicial  ascertainment  of  a  jurisdictional  fact. — The  recitals  in  a  justice's 
warrant  of  the  preliminaiy  facts  on  which  his  jurisdiction  depends,  aud 
which  it  is  his  duty  to  determine,   are  evidence  that  he  did  determine 
their  existence  ;  and  his  determination  of  their  existence,  in  the  absence 
of  evidence  showing  it  to   be  erroneous,   is  conclusive   between  the 
parties 9 

LIMITATIONS,  STATUTE  OF. 

1.  Proviso  to  section  3040  of  Code,  as  to  limitation  of  appeals,  construed. — The 
proviso  to  section  3040  of  the  Code,  as  to  existing  judgments  and  de- 
crees, does  not  except  from  the  statute  of  limitations  governing  appeals 
all  judgments  and  decrees  then  existing,  but  only  such  judgments  and 
decrees  as  would  otherwise_come  within  the  provisions  of  that  section  ; 
that  is,  those  from  which  appeals  would  be   barred  in  two  years. — 
Banks  v.  McDougald's  Adm'r 75 

2.  limitation  of  appeal  from  decree  of  insolvency.— f  be  limitation  of  an  appeal 
from  a  decree  declaring  an  estate  insolvent,  which  was  one  year  under 
the  act  of  18 i3,  is  thirty  days  under  the  Code  (§  1888) ;  and  such  a  de- 
cree,  rendered  before  the  adoption  of  the  Code,  is  not  one  of  the 
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"existing  judgments  or  decrees"  which  are  within   the  proviso    to 
section  3040 75 

3.  What  will  remove  bar  of  statute  of  limitations. — To  revive  a  debt  barred  by 
the  statute  of  limitations,  there  must  be  a  promise  by  the  debtor  to  pay 
the  debt ;  but  this  promise  may  be   either  express  or  implied,  condi- 
tional or  unconditional.    If  implied,  there   must  not  only  be  a  clear 
and  distinct  recognition  of  the  debt,  but  it  must  be  unaccompanied 
with  any  expressions  which  leave  it  doubtful  whether  the  debtor  was 
willing  to  waive  the  benefit  of  the  statute  ;  but  if  the  promise  is  ex- 
press, though  conditional  or  dependent,  proof  of  the  performance  of 
the  condition  is  all  that  is  required. — Evans  v.  Carey  99 

4.  Construction  of  subsequent  promise,  when  question  of  law. — Where    the  words 
relied  on  to  take  the  case  out  of  the  statute  of  limitations,  amount  in 
law  to  an  express  promise,  there  is  no  necessity  for  referring  their  con- 
struction to  the  jury,  but  the  court  may  instruct  them  as  to  the  legal 
effectof  the  words ? 99 

5.  What  words  amount  to  an  express  promise. — Where  plaintiff  met  defendant 
at  the  house  of  a  common   relative,  and  refused   to  ppeak  to  him,  and 
defendant  afterwards  complained  of  this  to  his  relative,  who  then  told 
him,  that  plaintiff  "considered  he  had  treated  him  badly,  in  permitting 
him  to  suffer  largely  as  his  endorser  in  bank"  ;  at  which  defendant 
"seemed  surprised,  and  said,  if  plaintiff  had  paid  anything  on  account  of 
such  endorsement,  he  (defendant')  was  able  and  willing  to  pay  it  to  plaintiff '," — 
held,  that  the  words  amounted   in  law  to  an   express  promise,  and,  on 
proof  of  the  payment  by  plaintiff,  took  the  debt  out  of  the  statutes  of 
limitation  and  bankruptcy 99 

6.  When  statute  of  limitations  commences   to  run  against  trustee. — Where  the 
separate  property  of  the  wife   is  allowed  by  her  trustee  to  remain  in 
possession  of  her  husband,  who,  at  his  death,  disposes  of  it  by  his  will ; 
and  the  trustee  is  cognizant  of  facts  which  are  sufficient  to  charge  him 
with  implied  notice  of  the  general  provisions  of  the  will   before  it  is 
admitted  to  probate, — the  adverse  possession  of  the  husband's  executor,' 
as  against  the  trustee,  commences  to  run  from  the  probate  of  the  will 
and  possession  under  it. — Bryan  and  Wife  v.  Weems 423 

7.  When  cestui  que  trust  is  barred  in  equity. — The  rule  is  well  settled,  that  if 
the  trustee   delay  the  assertion  of  his  rights  until  he  is  barred  by  the 
statute  of  limitations,  the  cestui  que  trust  will  also  be  barred 423 

8.  Sow  statute  affects  children  of  female  slave. — When  the  statute  has  effected 
a  bar  against  the  recovery  of  a  female  slave,  the  bar  is  also  complete  as 
to  her  children  born  after  the  commencement  of  the  adverse  possession. 
(RiCE,  C.  J.,  dissenting,  held  that  the   bar  as   to  the  children   was  not 
complete  until  they  were  six  years  old,  unless  they  were  born  after  the 
completion  of  the  bar  as  to  their  mother.) 423 

9.  When  statute  commences  to  run. — Where  a  slave  is  sold  by  an  administra- 
tor in  chief  under  an  order  of  court  which  is  void  for  want  of  jurisdic- 
tion, the  statute  of  limitations  does  not  commence  to  run  in  favor  of 
the  purchaser  until  the  appointment  of  a  succeeding  administrator. — 
Wyatt's  Adm'r  v.  Rarnbo ...  510 

10.  Limitation  of  appeal  from  judgment  rendered  before  adoption  of  Code. — There 
is  no  limitation  to  an  appeal  from  a  judgment  of  the  circuit  court, 
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which  was  rendered  less  than  three  years  before  the  Code  was  adopted 
and  went  into  operation  :  the  old  law  does  not  apply,  because  it  is  re- 
pealed by  section  10  of  the  Code  ;  the  provisions  of  the  Code  do  not 
apply,  because  section  3040  exempts  from  its  operation  "existing  judg- 
ments and  decrees"  ;  and  the  act  of  1854  (Pamphlet  Acts  1853-4,  p.  71) 
does  not  apply,  because  it  has  no  reference  to  appeals. — Per  STONE,  J., 
sitting  alone. — Green  v.  Maclin 695 

11.  Adverse  possession  as  between  mortgagor  and  mortgagee.— The  statute  of  limi- 
tations does  not  begin  to  run  against  a  mortgagee  out  of  possession,  as 
in  favor  of  the  mortgagor  or  his  vendee,  even  after  the  law-day  has 
passed,  until  there  is  some  overt  act,  or  open  assertion  of  adverse 
title,  because  the  latter  are  presumed  to  hold  in  subordination  to  the 
title  of  the  mortgagee  ;  and  if  a  second  mortgagee  recover  the  property 
(personal)  by  suit  from  the  mortgagor,  and  afterwards  purchase  at  his 
own  sale,  the  first  mortgagee  is  not  barred  of  his  right  of  foreclosure, 
at  least  until  after  the  expiration  of  six  years  from  the  sale. — Boyd  v. 
Beck 703 

MANDAMUS. 

( 

1.  Whether  writ  lies  to  compel  discovery  at  law. — When  a  party  to  whom  inter- 
rogatories are  propounded  in  aid  of  an  action  at  law,  refuses  to  answer 
them,  and  the  court  refuses,  on  motion,  to  require  him  to  answer, 
mandamus  will  not  lie  to  compel  him  to  answer  them,  if  the  evidence 
sought  to  be  elicited  is  irrelevant ;  whether  it  would  lie  in  any  case, 
quaere. — Ex  parte  Grantland 69 

2.  Lies  to  compel  dismissal  of  suit,  brought  by  non-resident,  for  want  of  security  for 
costs. — If  the  circuit  court  refuses,  on  motion,  to  dismiss  a  suit  brought 
by  a  nonresident  without  first  giving  security  for  the  costs,  mandamus 
lies  to  compel  its  dismissal. — Ex  parte  Robbins 71 

3.  Sufficiency  of  return  to  rule  nisi. — Where  the  proceeding  was  instituted  to 
compel  the  levy  of  a  county  tax,  under  the  authority  conferred  on  the 
commissioners'  court  by  a  special  statute,  to  discharge  the  liability 
previously  incurred  by  certain  commissioners  who  were  appointed  to 
contract  for  the  erection  of  county  buildings  ;  and  the  relator  alleged, 
that  a  portion  of  the  last  payment  on  the  debt  was  made  by  him  out  of 
his  own  private  funds,  and  that  the  balance  of  the  debt  was  paid  out  of 
assets  and  effects  belonging  to  the  county,  arising  from  the  sale  of 
town-lots  in  Dadeville  ; — held,  that  an  answer,  alleging  "that  the  sev- 
eral sums  of  money  set  out  in  said  application  were  paid  by  the  said 
relator  out  of  moneys  arising  from  the  sale  of  town-lots  in  Dadeville 
by  the  court-house  commissioners  of  the  county,  and  not  out  of  the  indi- 
vidual or  private  funds  of  said  relator,"  was  sufficient. — Commissioners' 
Court  of  Tallapoosa  v.  Tarver 414 

MARSHALING  ASSETS. 
See  INSOLVENT  ESTATES,  2. 

MISTAKE. 

1.  What  is  mistake  of  law. — If  the  husband,  under  the  erroneous  supposi- 
tion that  his  marital  rights  had  not  attached  to  certain  slaves  belonging 
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to  his  wife,  delivers  them  to  the  distributees  of  her  estate,  this  a  pure 

mistake  of  law. — Gwynn  and  Wife  v.  Hamilton's  Adnrr 233 

See  CHANCERY,  10,  ll,  12,  15,  16. 

MORTGAGE. 

1.  AdmigsibilUy  ofparol  evidence  to  show  absolntedeed  intended  as  mortgage. — The 
rule  has  been  too  long  settled  in  this  State,  now  to  be  disturbed,  that 
a  deed,  or  bill  of  sale,  absolute  on  its  face,  may  be  shown  by  parol 
evidence  to  have  been  intended  only  as  a  mortgage. — Parish  v.  Gates.  264 

2.  Absolute  bill  of  sale  held  mortgage. — A  bill  of  sale  of  slaves,  absolute  in 
form,  decreed  a  mortgage,  against  the  denial  of  the  answer  on  informa- 
tion and  belief,  on  proof,  by  the  attorney  who  wrote  it  for  the  parties, 
that  it  was  purposely  made  absolute  on  its  face,  but  was  intended  only 
as  a  security  for  a  debt  assumed  by  the  vendee,  and  that,  on  the  re- 
payment of  the  money,  the  vendor  should  have  the  slaves ;  it  being 
shown,  also,  that  the  value  of  the  slaves  greatly  exceeded  the  amount 
of  the  assumed  debt,  and  that  the  slaves  continued  in  the  possession  of 
the  vendor 264 

3.  Mortgage  held  fraudulent  and  void  as  against  creditors. — A  mortgage,  execu- 
ted by  a  man  and  his    wife,    who    were    engaged    in  the   mercantile 
business  as  partners,  to  secure  certain  debts  on  which  the  mortgagees 
were  bound  as  suroties  and  endorsers  for  them,  and  also  a  balance  due 
one  of  the  mortgagees  on  the  original  purchase  of  a  stock  of  goods  from 
him ;  conveying,  by  general  words  of  description,  the  debtors'  entire 
stock  of  goods,  with  the  outstanding  notes  and  accounts  ;  neither  fixing 
a  law-day,  nor  authorizing  the  mortgagees  to  sell  or  take  possession  of 
the  goods  on  default  being  made  in  the  payment  of  the  secured  debts  ; 
and  providing  that  the  mortgagors  should  continue  to  carry  on  their 
business  as  before,  and  to  sell  to  responsible  men  in  the  usual  way,  (the 
mortgagees  to  have  the  entire  control  of  the  proceeds  of  sale,  for  tne 
purpose  of  paying  the  secured  debts,)  and  that  all  other  goods  which, 
through  the  assistance  of  the  mortgagees,  might  be  afterwards  purchas- 
ed for  replenishing  the  stock  and  keeping  up  the  business,  should  be 
held  liable  to  all  the  provisions  of  the  mortgage, — is  not  fraudulent  on 
its  face,  but  becomes  fraudulent  and  void,  as  against  other  creditors,  on 
proof  that  the  husband,  at  the  time  it  was  executed,  was  wholly  insol- 
vent ;  that  it  conveyed  all  the  separate  property  of  the  wife,  except 
the  interest  therein  which  had  been  conveyed  by  a  previous  mortgage 
to  secure  the  balance  due  on  the  purchase  of  the  original  stock  of  goods; 
that  the  mortgagees,  at  the  time  they  agreed  to  become  bound  on  the 
debts  made  in  replenishing  the  stock  of  goods,  knew  that  the  mortgagors 
were  somewhat  embarrassed,  and  unable  to  purchase  goods  on  their 
own  credit ;  that  they  became  bound  for  these  debts,  on  the  agreement 
of  the  mortgagors  to  secure  them  against  all  loss  on  account  of  their 
suretyship,  and  also  to  secure  the  balance  due  one  of  them  on  the  pur- 
chase of  the  original  stock  of  goods,  although  it  was  not  shown  that  the 
first  mortgage  was  an  inadequate  security  ;  that  there  were  other  cred- 
itors at  the  time  the  mortgage  was  executed,  one  of  whom  had  reduced 
his  debt  to  judgment ;  and  that  within  a  few  months  after  the  execution 
of  the  mortgage,  although  it  stipulated  that  the  business  should  be 
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carried  on  at  the  same  place,  the  mortgagors  packed  up  the  goods, 
with  the  consent  of  the  mortgagees,  and  attempted  to  remove  them 
beyond  the  limits  of  the  State. — Constantine  v.  Twelves, 607 

4.  Mortgage  not  affected  by  renewal  of  note. — The  renewal  of  a  note  or  bill  of 
exchange,  secured  by  mortgage,  is  neither  a  payment  nor  a  dicsharge  of 
the  lien  of  the  mortgage. — Boyd  v.  Beck 703 

5.  Nor  by  second  mortgage  on  same  and  other  property. — A  second  mortgage, 
on  the  same  and  other  property,  postponing  the  law-day   fixed  by  the 
first,  does  not  destroy  the  lien  of  the  first 703 

6.  Registration  and  notice. — Actual  notice  of  a  prior  unrecorded  mortgage 
dispenses  with  the  necessity  of  registration  :  a  party  who,  with  such 
actual  notice,  takes  a  conveyance  of  the  mortgaged  property,  can  claim 
no  advantage,  as  against  the  prior  mortgagee,  on  account  of  the  want 

of  registration 703 

7.  Who  are  creditors  andpurchasers  under  act  of  1828. — Taking  a  second  mort- 
gage as  a  further  security  of  a  pre-existing  debt,  without  incurring  any 
new  liability,  or  parting  with  anything  valuable,  does  not   constitute 
the  mortgagee  either  a  creditor  or  purchaser  under  the  act  of  1828. — 
(Clay's  Digest,  255,  §  5.) 703 

8.  Adverse  possession  as  between  mortgagor  and  mortgagee. — The  statute  of  lim- 
itations does  not  begin  to  run  against  a  mortgagee  out  of  possession, 
as  in  favor  of  the  mortgagor  or  his  vendee,  even  after  the  law-day  has 
passed,  until  there  is  some  overt  act,  or  open  assertion  of  adverse  title, 
because  the  latter  are  presumed  to  hold  in  subordination  to  the  title  of 
the  mortgagee  ;  and  if  a  second  mortgagee  recover  the  property  (per- 
sonal) by  suit  from  the  mortgagor,  and  afterwards  purchase  at  his  own 
sale,  the  first  mortgagee  is  not  barred  of  his  right  of  foreclosure,  at 
least  until  after  the  expiration  of  six  years  from  the  sale 703 

9.  Presumed  satisfaction  of  mortgage  debt. — Where  a  mortgage,  given  to  secure 
an  accommodation  endorser   in  bank,  became  forfeited  in  1838,  while 
the  bank  debt  was  extended,  from  time  to  time,  until  1842,  and  reduced 
to  judgment  in  1843;  the  balance  due  on  the  judgment  being  paid  by 
the  mortgagee  in  January,  1845, — held,  that  the  mortgage  debt  could 
not  be  presumed  satisfied,  so  as  to  bar  the  right  of  foreclosure,  at  least 
until  the  expiration  of  six^years  from  the  time  of  this  payment 703 

NEW— TRIAL. 

1.  Misconduct  of  jury. — The  separation  of  the  jury,  for  a  short  time,  while 
considering  of  their  verdict,  is  a  matter  to  be  considered  by  the  court 
on  motion  for  a  new  trial,  but  is  not  a  proper  ground  for  a  motion  in 
arrest  of  judgment. — Franklin  v.  The  State 14 

2.  Refusal  of  new  trial  not  revisable. — The  action  of  the  primary  court  on  a 
motion  for  a  new  trial  is  not  revisable  in  the  appellate  court 14 

PARTITION. 

1.  Bill  lies. — A  bill  lies  to  obtain  partition  of  personal  property  between 
tenants  in  common. — Marshall  v.  Crow's  Adm'rs 278 

2.  When  trial  at  law  is  necessary. — In  a  suit  for  partition  of  land,  where  the 
complainant's  title  presents  a  pure  question  of  law  as  to  the  construc- 
tion of  an  uncontroverted  deed,  the  denial  of  his  title  in  the  answer  is 
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not  a  sufficient  reason  for  requiring  the  title  to  be  established  at  law  ; 
but  where  the  answer  denies  a  material  fact,  on  which  the  complain- 
ant's title  depends,  the  defendant  is  entitled  to  a  jury  trial. — Horton 

v.  Sludge 478 

3.  Compensation  for  improvements. — In  a  suit  for  partition  of  lands  between 
two  tenants  in  common,  and  an  account  of  rents  and  profits,  a  trustee 
can  only  have  compensation  for  valuable  and  permanent  improvements 
made  by  him,  under  a  bona-fide  claim  of  title*  before  he  was  apprised 
that  his  title  was  disputed  ;  nor  can  the  compensation,  in  any  event, 
exceed  the  rents  and  profits  charged  against  him 478 

PARTNERSHIP. 

1.  Release  of  partner. — A  parol  agreement  to  release  one  partner,  does  not 
operate  to  discharge  the  debt  as  against  his  co-partner. — Evans  v.  Carey.    99 

2.  Compensation  to  partner  for  services. — Each  partner  is  bound  to  bestow  hia 
attention  and  services  in  promotion  of  the  general  interest  of  the  firm, 
and  neither  is  entitled,  in  the  absence  of  a  special  agreement,  to  com- 
pensation for  such  services  j  nor  can  either  partner  claim  compensation 
for  the  services  of  apprentices,  though  their  board,  clothing,  and  neces- 
sary expenses  are  proper  charges ;  but  a  partner  may  prefer  a  claim 

for  valuable  services  rendered  by  his  child. — Zimmerman  v.  Huber.. . .  379 

3.  Liability  of  partner  for  profits  on  individual  purchase. — If  the  damaged  goods 
of  the  firm  .are  sold  at  auction  on  account  of  the  insurers,  and  pur- 
chased by  one  of  the  partners,  the  benefits  of  the  purchase  enure  to 
the  firm,  and  not  to  himself  individually 379 

4.  Manner  of  stating  account  by  nutster.^-In  stating  the  accounts  of  a  mer- 
cantile partnership,  the  master  should  first  ascertain  whether  the  busi- 
ness resulted  in  profit  or  loss,  and  to  what  extent ;  and  should  also 
dispose  of  the  uncollected  debts. 379 

PLEADING  AND  PRACTICE  AT  LAW. 

1.  New  trial  and  arrest  of  judgment. — The  separation  of  the  jury,  for  a  short 
time,  while  considering  of  their  verdict,  is  a  matter  to  be  considered  by 
the  court  on  motion  for  a  new  trial,  but  is  not  a  proper  ground  for  a 
motion  in  arrest  of  judgment. — Franklin  v.  The  State 14 

2.  Refusal  of  new  trial  not  revisable — The  action  of  the  primary  court  on  a 
motion  for  a  new  trial  is  not  revisable  in  the  appellate  court 14 

3.  Practice  prescribed  on  suspension  of  judgment  when  questions  of  law  are  reserved. 
When  questions  of  law  are  reserved  for  the  determination  of  the  ap- 
pellate court,  under  an  indictment  tor  a  misdemeanor,  and  the  defend- 
ant, after  conviction,  gives  bail  to  appear  at  the  next  term  and  abide 
the  judgment,  the  execution  of  the  judgment  is  only  suspended  until 
the  next  term  of  the  court,  unless  the  defendant,  before  that  time, 
procures  a  reversal  of  the  judgment  in  the  appellate  court,  or  an  order 
extending  the  suspension  of  it ;  and  if  the  defendant  fails  to  appear  at 
that  term,  the  State  is  not  only  entitled  to  a  writ  of  arrest  against  him, 
but  may  treat  the  undertaking  as  forfeited.    (Code,  §§  3P52,  3679.) 
But  these  proceedings  must  be  had  in  the  primary  court,  and  the  judg- 
ment cannot  be  affirmed  on  certificate,  at  the  instance  of  the  State, 
when  the  clerk  has  failed  to  transmit  a  transcript  of  the  proceedings, 
and  the  defendant  has  asked  no  order  in  the  case. — The  State  v.  Lowry.    44 
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4.  When  motion  may  be  made  to  dismiss  for  want  of  security  for  costs. — A  motion 
to  dismiss  a  suit,  on  account  of  the  plaintiff's  failure  to  give  security 
for  the  costs,  may  be  made  at  any  time  before  a  plea  is  filed,  or  judgment 
rendered. — Exparte  Robbing 71 

5.  Joinder  in  issue  on  trial  of  contest  as  to  validity  of  will. — When  objections 
are  filed  to  the  probate  of  a  will,  it  is  not  necessary  to  join  issue  there- 
on ;  nor  can  a  joinder  in  issue  by  one  of  the  proponents  work  a  change 
of  parties  to  the  record,  or  release  a  co-proponent  from  his  duties  and 
liabilities  as  such. — Deslonde  and  James  v.  Darrington's  Heirs 92 

6.  Special  plea  of  non  est  factum. — A  special  plea  of  non  est  factum,  averring 
that  the  instrument  was  delivered  as  an  escrow,  is  fatally  defective,  if 
it  does  not  allege  to  whom  the  delivery  was  made. — Firemen's  Ins.  Co. 

v.  McMillan 147 

7.  How  bailee  may  sue  for  embezzlement  of  money  deposited  with  him. — A  bailee, 
being  responsible  for  money  rightfully  deposited  with  him,  may  charge 
an  embezzlement  of  it  as  of  his  own  money,  or  may  prove  an  embezzle- 
ment of  it  under  an  averment  of  the  embezzlement  of  his  own  money.  147 

8.  Oyer,  when  demandable. — Oyer  can  only  be  demanded  of  those  instru- 
ments of  which,  at  common  law,  the  plaintiff  would  have  been  com 
pelled  to  make  profert ;  and  where  a  deed  is  stated  as  mere  inducement, 
while  the  gravamen  of  the  action  is  the  breach  of  a  contract  outside 
of  the  deed,  the  defendant  is  not  entitled  to  oyer  of  it. — Hatton's 
Adm'rs  v.  Jordan 266 

9.  Waiver  of  irregularity  in  change  of  venue. — Where  an  order  for  a  change 
of  venue  if,  by  consent  of  parties,  rescinded  by  the  court  at  a  subse- 
quent term,  and  the  cause  reinstated  on  the  docket,  a  motion  to  strike 
the  case  from  the  docket?  made  after  the  lapse  of  several  years,  may 

be  overruled. — Gager  v.  Doe  d.  Gordon 341 

10.  How  administrator  muy  declare. — An  administrator,  suing  in  trover  for 
a  slave,  may  declare  on  his  own  prior  possession  in  his  representative 
capacity,  though  he  has  never  had  possession  ;  and  if  the  words  "  as 
administrator  as  aforesaid"  are  added  to  each  material  averment  of  the 
declaration,  they  are  not  to  be  regarded  as  mere  matter  of  description, 
but  indicate  the  character  in  which  he  sues. — Wyatt's  Adm'r  v.  Rambo.  510 

11.  Sow  administrator  may  declare. — In  suing  for  the  recovery  of  slaves 
belonging  to  his  intestate's  estate,  an  administrator  may  declare  in  the 
form  of  complaint  prescribed  by  the  Code  (p.  552),  with  the  additional 
averment  that  he  claims  ''as  administrator,"  &c. — Crimm  v.  Crawford.  623 

12.  Sufficiency  of  complaint. — In  an  action  by  husband  and  wife,  to  recover 
slaves  which  are  alleged  to  be  the  separate  property  of  the  wife,  a 
complaint,  in  the  form  given  in  the  Code  (p.  552)  "for  the  recovery  of 
chattels  in  specie,"  is  sufficiently  certain  and  definite,  on  demurrer, 
although  it  does  not  allege  whether  the  wife's  separate  estate  was  cre- 
ated by  contract  or  by  statute,  or  whether  the  husband  has  ever  had 
possession  of  the  slaves  during  coverture  ;  but  no  recovery  can  be  had, 
under  such  a  complaint,  upon  a  cause  of  action  which  does  not  author- 
ize husband  and  wife  to  join  as  plaintiffs. — Pickens  and  Wife  v.  Oliver.  528 

13.  When  wife  must  sue  or  be  sued  alone\ — Under  the  provisions  of  the  Code, 
(§5  1982,  1997,  2131,)  in  suits  relating  to  the  wife's  separate  estate  ere 
ated  by  statute,  she  must  sue  and  be  sued  alone,  where  the  suit  is  for 
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the  corpus  of  the  property,  or  for  damages  to  the  property  itself,  as 
distinguished  from  its  use ;  and  where  the  rents,  income  and  profits  of 
the  property  are  the  mere  incident  of  a  suit  for  the  property  itself,  and 
not  the  foundation  of  the  suit,  Fhe  may  recover  them. 628 

14.  When  husband  must  sue  ultme. — Where  the  wife's  separate  estate  is  cre- 
ated by  contract,  and  such  contract  appoints  no  trustee,  the  husband 
alone  has  the  right  of  action,  after  he  has 'once  reduced  the  property 
to  possession  ;  and  where  the  separate  estate  is  created  by  statute,  but 
the  rents,  income  and  profits  are  the  foundation  of  the  suit,  he  must 
sue  alone 528 

15.  When  husband  and  wife  must,  be  joined. — Husband  and  wife  must  be  join- 
ed, either  as  plaintiffs  or  defendants,  in  suits  not  relating  to  her  sepa- 
rate estate  created  by  statute,  where  the  marriage  took  place  before  the 
1st  March,  1848,  and  the  object  of  the  suit  is  to  reduce  to  possession 
some  chose  in  action  of  the  wife  of  which  the  husband  has  never  had 
possession,  either  actual  or  constructive  ;  or  where  the  separate  estate 
is  created  by  contract,  which  contract  appoints  no  trustee,  and  the 
husband  has  never  reduced  the  property  to  possession  ;  or  where  the 
action  is  brought  for  a  tort  committed  by  or  upon  the  wife  ;  or  where 
it  was  necessary,  at  common  law,  on  account  of  her  interest,  that  the 
wife  should  be  joined.    But  where  the  wife  has  a  purely  equitable  in- 
terest in  the  subject-matter  of  the  suit,  which,  before  the  adoption  of 
the  Code,  was  cognizable  only  in  a  court  of  equity,  her  remedy  is  slill 

in  that  court,  and  is  not  affected  by  section  2131  of  the  Code 628 

16.  When  wife  cannot  be  sued  with  husband. — Under  the  Code,  as  at  common 
law,  the  wife  cannot  be  joined  as  a  defendant  with  her  husband,  in  an 
action  on  a  promissory  note  executed  by  them"  jointly,  during  cover- 
ture, for  the  purchase  money  of  a  tract  of  land. — Gibson  v.  Marquis 
and  Wife 668 

17.  Misjoinder  of  defendants  available  on  demurrer. — Where  the  wife  is  im- 
properly joined  as  a  co-defendant  with  her  husband,  and  the  objection 
appears  on  the  face  of  the  complaint,  she  may  demur 668 

18.  Judgment  on  demurrer.—  In  an  action  against  husband  and  wife,  on  a 
note  executed  by  them  jointly  during  coverture,  if  a  demurrer  is  inter- 
posed on  account  of  the  wife's  coverture,  she  should  be  discharged  from 
the  action  ;  but  the  plaintiff  should  be  allowed  to  proceed  against  the 
husband 668 

19.  Plea  must  go  as  far  as  it  assumes  logo. — A  plea  which  assumes  to  answer 
the  whole  cause  of  action,  while  it  only  answers  a  part  of  it.  is  demur- 
rable 668 

20.  Plea  averring  submission  and  award. — A  plea  puts  darricn  continuance, 
averring  that  the  matters  in  controversy  had  been  submitted  to  arbi- 
tration, and  that  the  arbitrators  had  made  an  award,  is  fatally  defective 
on  demurrer,  unless  it  sets  out  the  submission  and  award,  either  sub- 
stantially, or  in  hcec  verba. — Henry  v.  Porter 619 

21.  Amendment  of  complaint. — Under  the  provisions  of  the  Code  (§§  2402-3) 
where  the  summons  is  in  the   name  of  the  plaintiff  individually,  the 
complaint  may  be  so  amended  as  to  authorize  a  recovery  by  him  as 
administrator. — Grimm's  Adm'rs  v.  Crawford 623 

22.  Presumption  as  to  pleading  in  favor  of  judgment. — Where  no  pleas  appear 
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in  the  record,  but  the  judgment  entry  shows  that  the  jury  tried  the 
cause  "  on  the  issue  joined  between  the  parties,"  the  appellate  court 
will  presume,  in  favor  of  the  judgment,  that  the  plea  was  the  general 
issue. — Phillips  v.  Kelly 628 

23.  Accord  and  satin/action  not  good  under  general  issue. — An  agreement,  ent£r- 
ed  into  after  defendant  had  commenced  a  prosecution  against  plaintiff 
for  an  assault  and  battery,  out  before  the  return  of  the  warrant,  to  the 
effect  "  that  the  parties  would  mutually  drop  the  matter,and  be  friends, 
and  never  do  or  say  anything  more  in  relation  thereto,  and  that  de- 
fendant would  abandon  the  prosecution,  and  plaintiff  would  pay  costs"; 
and  its  performance  by  defendant,' — though  they  might,  if  specially 
pleaded,  bar  a  civil  action  subsequently  instituted  by  plaintiff  to  recov- 
er damages  for  the  same  assault  and  battery,  cannot  so  operate  when 
given  in  evidence  under  the  general  issue . .  .• 628 

24.  What  constitutes  defense  under  general  issue. — The  misconduct  of  the  plain- 
tiff, in  provoking  the  assault,  and   entering  willingly  into  the  fight, 
which  does  not  in  law  amount  to  an  assault,  is  no  defense,  under  the 
general  issue,  unless  the  defendant  himself  was  wholly  free  from  fault.  628 

2.5.  Averment  that  bonds  were  sold  at  par. — An  averment  that  the  corporation 
subscribed  for  stock  in  a  plank-road  company  to  the  amount  of  $15,000, 
and  that  the  defendant,  in  consideration  of  its  bonds  for  that  amount, 
assumed  the  liability  created  by  said  subscription,  is,  in  effect,  an  aver- 
ment that  the  bonds  were  sold  at  par. — Mayor,  &c.,  of  Wetumpka  v. 
Winter 65) 

26.  Plea  of  not  guilty  in  a  real  action. — In  an  action  for  the  recovery  of 
lands,  in  the  nature  of  an  action  of  ejectment,  the  plea  of  not  guilty 
(Code,  §  2213)  is  equivalent  to  the  consent  rule,  and  is  an  admission  of 
the  defendant's  possession  at  the  commencement  of  the  suit. — King  v. 
Kent's  Heirs 542 

PLEADING  AND  PRACTICE  IN  CHANCERY. 

1.  Answer  on  oath. — In  a  suit  for  divorce,  the  defendant,  not  being  required 
to  answer  on  oath,  cannot,  by  swearing  to  his  answer,  claim  any  ad- 
vantage, nor  demand  fuller  proof. — Mosser  v.  Mosser 315 

2.  Costs. — The  decree  of  the  chancellor,  granting  a  divorce  to  the  wife, 
having  been  reversed  on  error,  and  the  evidence  held  insufficient,  the 
costs  of  the  appellate  court  were  imposed  on  the  next  friend  of  the  wife, 
and  the  costs  of  the  court  below  on  the  husband 313 

3.  Variance  between  allegations  and  proof. — Where  the  bill  alleges  that  com- 
plainant's debtor  placed  certain  claims  in  defendant's  hands,  as  trustee, 
to  collect  and  apply   the   proceeds  to   the  payment  of  complainant's 
debt,  which  was  then  in  his  hands  for  collection  ;  while  the  proof  shows 
that  complainant  received  the  claims  as  a  payment,  pro  tanto,  of  his 
debt,  and  placed  them  for  collection  in  the  hands  of  defendant  as  an 
attorney-at-law,  the  variance  between  the  allegations  and  proof  is  fatal. 
So,  also,  if  the  bill  alleges  that  the  debtor  placed  the  claims  in  defend- 
ant's hands,  as  trustee,  for  the  benefit  of  complainant,  while  the  proof 
shows  that  they  were  so  placed  in  his  hands  for  the  benefit  of  all 
the  debtor's  creditors,  the  variance  is  fatal. — Crothers  v.  Lee 337 

4.  Same. — Where  the  bill  alleged,  that  the  donor  intended  to  convey  the 
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property  "to  the  sole  and  separate  use  and  behoof  of  his  daughter,  and 
of  any  children  she  migiit  have,  so  that  it  should  not  be  eulji  ct  to  any 
right's,  debts,  or  engagements  of  any  husband  whom  she  might  marry, 
and  at  her  death  be  the  property  of  her  children";  while  the  proof  was, 
that  he  "  intended  to  bind  the  property  to  her  and  her  children  forever" 
— -"never  intended  to  be  subject  to  any  man's  debts" — "intendid  that  it 
should  go  to  her  children  at  her  death"' — "  gave  it  to  her  and  her 
heirs" — '-intended  to  entail  the  property  on  her  and  her  children" — 
"made  the  deed  to  her,  and  considered  the  girl  her  property," — l<tld, 
that  the  variance  between  the  allegations  and  proof  was  fatal. — Lock- 
hart  and  Wife  v.  Cameron 356 

5.  Certainty  requisite  in  allegations.- — An  allegation  in  these  words  :  "Your 
prator  further  showeth,  that  said  defendant  pretends  that  he  has  here- 
tofore sold  said  property,  as  trustee   as  aforesaid,  and  purchased   the 
same  at  said  sale  upon  his  own  individual  account ;  but  your  orator 
insists,  that  if  such  is  the  case,  which  he  denies,  said  defendant  bought 
the  same  at  a  grossly  inadequate  price,  and  it  would  be  contrary  to 
equity  and  good  conscience  to  maintain  the  validity  of  the  sale," — is 
not  equivalent  to  an   averment  of  the   fact   that  a   sale  was  made. — 
Charles  v.  Dubose 367 

6.  Decree  must  pursue  pleadings. — The   complainant  cannot  have  a  decree 
which  is  inconsistent  with  the  allegations  of  his  bill  :  he  cannot  have 

a  decree  setting  aside  a  sale,  when  he  denies  that  there  was  any  sale.  367 

7.  Manner  of  stating  account  by  master. — In  stating  the  accounts  of  a  mer- 
cantile partnership,  the  master  should  first  ascertain  whether  the  busi- 
ness resulted  in  profit  or  loss,  and   to  what  extent ;  and  should  also 
dispose  of  the  uncollected  debts. — Zimmerman  v.  Huber 379 

8.  General  exceptions  to  report. — An  exception,  including  distinct  matters,  as 
to  some  of  which  the  report  is  free  from  error,  may  be  unconditionally 
overruled  ;  or,  in  the  discretion  of  the  chancellor,  it  may  be  sustained 
in  part,  and  overruled  in  part,  unless  it  be  so  specially  framed  as  to 
prevent  such  partial  allowance. — Brantley  v.  Gunn 387 

9.  General  objection  to  evidence. — A  general  objection  to  amass  of  testimony, 
of  which  a  portion  is  legal,  may  be  either  overruled  or  sustained,  since 
the  court  is  not  bound  to  sift  the  evidence  ;  and  this  rule  applies  to 
proceedings  before  the  master 387 

10.  Exceptions  to  master's  report. — An  exception  to  the  master's  report,  which 
does  not  specifically  point  to  the  particular  item  or  matter  objected  to, 
may  well  be  overruled  on  account  of  its  generality. — Foster  v.  Gres- 
sett's  Heirs 393 

11.  Costs. — The  defendant  having  offered,  before  the  filing  of  the  bill,  all 
the  relief  which  the  complainant  obtained  under  the  decree  of  the 
court,  and  the  offer  being  refused  by  the  complainant,  held,  that  the  entire 
costs  were  property  imposed  on  the  complainant. — Gallagher  v.  With- 
erington 420 

12.  Cross-bill  necessary  to  entitle  defendant  to  decree. — Under  a  bill  filed  by  the 
purchaser  for  a  rescission  of  the  contract,  when  the  facts  only  justify  a 
decree  allowing  him  a  credit  on   the  unpaid  notes  for  the  purchase 
money,  the  defendant  cannot,  without  a  cross  bill,  have  a  decree  in  bis 
favor  for  the  balance  of  the  unpaid  purchase  money .  s 420 
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13.  What  defense  may  be  set  up  by  answer  without  cross-bill. — Under  a  bill  for 
partition  and  account,  filed  by  two  tenants  in  common  against  the  heirs 
and  administrator  of  a  deceased  tenant,  who  executed  the  deed  under 
which  plaintiffs  claim,  the  defense  may  be  set  up  by  answer,  without 
filing  a  croa-bill,  that  the  deed  was  executed  through  mistake  and  mis- 
representation as  to  a  material  fact,  and  therefore  out  not  to  be  sustain- 
ed in  equity. — Trippe  v.  Trippe 637 

14.  Weight  of  answer  as  evidence. — When  the   allegations  of  the  bill  are 
denied  by  an  answer  under  oath,  it  is  incumbent  on  the  complainant  to 
sustain  them   by  two  witnesses,  or  by  one  with  corroborating  circum- 
stances ;  but  mere  verbal  admissions,  unless  deliberately  made,  and 
established  and  identified  with  reliable  certainty,  are  not  sufficient  to 
overcome  the  positive  denials  of  a  sworn  answer. — Garrett  v.  Garrett's 
Heirs 439 

15.  Practice  in  ordering  issue  at  law. — When  a  trial  at  law  is  necessary  before 
a  decree  for  partition  can  be  rendered,  the  proper  practice  is.  not  to 
dismiss  the  bill,  but  to  stay  proceedings  until  a  trial  at  law  can  be  had; 
and  in  ordering  a  trial  at  law,  the  defendant  may  be  required  to  admit 

an  actual  ouster. — Horton  v.  Sledge 478 

16.  Midtifariousness. — A  bill  for  partition  and  account  of  rents  and  profits, 
which  unites  as  a  defendant  with  the  tenant  in  common,  who  has  had 
possession  of  only  a  portion  of  the  land,  a  trustee  who  held  possession 
of  the  entire  tract  until  the  delivery  of  a  portion  to  his  co-defendant, 
is  not  multifarious,  since  the  accounts  against  the  two  are  so  connected 
that  one  cannot  be  taken  without  the  other 478 

17.  Misjoinder  of  defendants. — When  parties  who  have  no  interest  whatever 
in  the  suit  are  improperly  joined  as  defendants,  the   other  defendants 
cannot  take  advantage  of  the  misjoinder 478 

18.  Answer  averring  affirmative  matter  in  avoidance. — Where  the  defendant,  in 
a  bill  for  the  reformation  and  specific  performance  of  an  ante-nuptial 
contract,  was  required  to  answer  all  the  allegations  of  the  bill,  partic- 
ticularly  as  to  the  existence  of  the  alleged  mistake,  and  to  say  whether 
the  deed  contained  the  true  contract  of  the  parties  5  and  the  answer, 
admitting  the  alleged  mistake,  averred  that  another  material  stipula- 
tion of  the  contract  was  by  mistake  omitted  from  the  deed, — held,  that 
this  averment  wa,s  not  responsive,  but  was  affirmative  matter  requiring 

to  be  proved. — Webb  v.  Webb's  Heirs 588 

POWERS. 

1.  Execution  of  power  of  appointment. — Where  a  tenant  for  life,  with   power 
of  disposition  at  her  death,  asserting  that  she  intended  the  property 
for  her  only  daughter,  consulted  a  lawyer  to  ascertain  whether  it  was 
necessary  for  her  to  make  a  will  in  order  to  dispose  of  the  property, 
and  was  advised  by  him  that  the  property  was  vested  in  her  absolutely 
in  fee-simple  ;  and  relying  on  this  advice,  she  made  no  disposition  of 
the  property,  as  it  was  alleged  she  would  otherwise  have  done, — held, 
that  these  facts  did  not  amount  either  to  an  execution  of  the  power  of 
appointment,  or  to  such  an  attempt  to  execute  it  as  chancery  would 
aid. — Mitchell  and  Wife  v.  Denson 327 

2.  Defective  execution  of  statutory  power  not  aided  in  equity  on  ground  of  mistake. 
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Where  the  deed  of  husband  and  wife,  and  arelinquishmentof  dower  by 
the  wife,  are  written  on  the  same  sheet  of  paper  ;  and  the  officer's  cer- 
tificate of  the  wife's  examination  and  acknowledgment  is  written  under 
the  relinquishment,  and  thereby  made  to  apply  to  it,  a  court  of  equity 
cannot,  on  the  ground  of  mistake,  apply  the  certificate  to  the  deed  : 
such  a  bill  is,  in  substance  and  effect,  a  bill  for  aiding  or  supplying  the 
defective  execution  of  a  statutory  power. — McBryde's  Heirs  v.  Wilkin- 
son    662 

PRESUMPTIONS. 

1.  Presumed  assent  of  creditors  to  assignment. — As  a  general  rule,  the  assent 
of  the  preferred  creditors,  to  a  deed  of  assignment  which  is  beneficial 
to  them,  will  be  implied ;  but  not  when  the  deed  was  made  with  intent 
to  defraud  the  other  creditors  of  the  grantor. — Ashley's  Adm'r  v.  Rob- 
inson  112 

2.  Presumption  as  to  delivery  of  bond. — When  a  deed  or  bond  is  found  in  the 
possession  of  the  grantee  or  obligee,  the  presumption  is  that  it  was 
delivered  to  him. — Firemen's  Ins.  Co.  v.  McMillan 147 

3.  Presumption  in  favor  of  charge  of  court. — Where  the  bill  of  exceptions  does 
not  purport  to  set  out  all  the  evidence,  it  will  be  presumed  that  a 
general  affirmative  charge  was  sustained  by  sufficient  proof. — Keep  v. 
Kelly  &  Levin , 322 

4.  Presumed  satisfaction  of  judgment. — A  judgment  rendered  by  a  justice  of 
the  peace  before  the  adoption  of  the  Code,  upon  which  an  execution 
was  issued  within  a  year,  and  was  returned  'no  property  found,'  is  not 
presumed  satisfied  after  the  lapse  of  more  than  ten  years  without  the 
issue  of  another  execution,  and  may  be  revived  by  scire  facias  on  proof 

of  these  facts. — Shelley,  use  &c.,  v.  Graves 385 

5.  Presumption  as  to  pleading  in  favor  of  judgment. — Where  no  pleas  appear 
in  the  record,  but  the  judgment  entry  shows  that  the  jury   tried  the 
cause  "on  the  issue  joined  between  the  parties,"  the  appellate  court  will 
presume,  in  favor  of  the  judgment,  that  the  plea  was  the  general  issue. 
Phillips  v.  Kelly 628 

6.  Presumed  satisfaction  ofmortgaat  debt. — Where  a  mortgage,  given  to  secure 
an  accommodation  endorser  in  bank,  became  forfeited  in  1838,  while 
the  bank  debt  was  extended,  from  time  to  time,  until  1842,  and  reduced 
to  judgment  in  1843;  the  balance  due  on  the  judgment  being  paid  by . 
the  mortgagee  in  January,  1845, — held,  that  the  mortgage  debt  could 
not  be  presumed  satisfied,  so  as  to  bar  the  right  of  foreclosure,  at  least 
until  the  expiration  of  six  years  from  the  time  of  this  payment. — Boyd 
v.Beck 103 

•  -  i' 

PRINCIPAL  AND  AGENT. 
See  AGENCY. 

PROHIBITION. 

1.  When  writ  lies  generally.— Although  a  bill  in  chancery  may  be  fatally  de- 
fective in  necessary  averments,  may  abound  in  imperfections,  and  may 
be  filed  in  a  district  in  which  the  defendants  are  not  liable  to  be  sued  ; 
yet  these  are  mere  matters  of  defense,  and  cannot  be  reached  by  pro- 

51 
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hibition,  which  only  lies  where  the  court  has  assumed  to  act  upon  a 
matter  which  could  not  be  determined  by  it,  or  upon  the  rights  of  a 
party  against  whom  it  could  not  proceed. — Ex  parte  Greene  and  Gra- 
ham   62 

2.  Does  not  lie  to  chancellor  until  he  has  acted. — A  prohibition  does  not  lie  to 
the  chancellor,  to  restrain  proceedings  in  an  injunction  suit,  when  it  is 
not  shown  that  he  has  done  any  act,  or  made  any  order  in  the  premises, 
showing  that  he  does  or  will  entertain  the   cause  ;  the  injunction  hav- 
ing been  granted  by  the  judge  of  the  city  court  of  Mobile 52 

3.  Writ  does  not  lie,  in  first  instance,  to  probate  court. — The  supreme  court  will 
not,  in  the  first  instance,    award  a  prohibition  to  the  probate  court ; 
application  must  be  first  made  to  the  circuit  court,  which  is  invested  by 
the  statute  (Code,  §  628)  with  power  and  authority  to  exercise  a  gen- 
eral supervision  over  the  probate  court. — Ex  parte  Russell 717 

REDEMPTION  OF  REAL  ESTATE. 

1.  Allegation  of  delivery  of  possession  without  suit.—"  Your  orator  further 
showeth  unto  your  honor,  that  at  said  sale  of  lands,  C.  S.,  well  know- 
ing, as  was  the  fact,  that  the  same  were  sold  as  the  property  of  your 
orator,  became  the  purchaser  thereof,  at  and  for  the  sum  of  about  $900.; 
that  said  S.,  immediately  thereafter,  with  the  consent  of  your  orator,  took  pos- 
session of  the  lands  aforesaid,  and  received  from  the  sheriff  a  deed  therefor 
in  due  form," — held  a  sufficient  averment  that  the  debtor  delivered 
possession  to  the  purchaser  without  suit. — Bondurant  v.  Sibley's  Heirs 
aud  Adm'r, 570 

RELEASE. 

1.  Release  of  partner. — A  parol  agreement  to  release  one  partner,  does  not 

operate  to  discharge  the   debt   as   against   his  co-partner. — Evans  v. 

Carey, 99 

RIPARIAN  RIGHTS. 

1.  Eights  of  riparian  proprietor  to  use  of  water  of  running  stream. — A  riparian 
proprietor  has  the  right  to  use  the  water  which  flows  by  or  through  his 
lands,  for  all  ordinary  purposes,  and  for  the   gratification  of  natural 
wants,  even  though  the  entire  stream  is  thereby  consumed  ;  and  also 
the  right  to  its  extraordinary  or  artificial  use,  provided  it  is  not  there- 
by forced  back  on  the  lands  of  the  proprietor  above  him,  is  not  unrea- 
sonably and  injuriously  precipitated  on  the  lands  of  the  proprietor 
below,  and  is  restored  without  material  diminution,  before  it  leaves 

his  lands,  to  its  accustomed  channel.—  Stein  v.  Burden, 127 

2.  His  duty  to  restore  water  diverted  for  artificial  purposes. — If  a  riparian  pro- 
prietor diverts  the  water  of  a  running  stream  for  artificial  purposes, 
in  quantities  sufficient  to  affect  injuriously  the  rights  of  the  proprietor 
below  him,  and  does  not  restore  it  to  its  natural  channel,  without  ma- 
terial diminution,  before  it  reaches  the  lands  of  that  proprietor,  he  is 
liable  in  damages  for  the  injury  ;  and  that  the  means  provided  by  him 
for  its  restoration  are  rendered  inefficient  for  that  purpose,  after  the 
water  has  left  his  land,  by  the  act  or  interference  of  a  third  person, 
though  it  might  mitigate  the  damages,  is  no  excuse -for  the  failure, 
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since  the  right  to  divert  is  only  conditional,  and  ceases  when  the  water 
cannot  be  restored.    (RiCE,  C.  J.,  dissenting.) 127 

SALES,  JUDICIAL. 

See  ESTATES  OF  DECEDENTS,  4,  6,  6,  7,  11, 12,  13. 

SCHOOLS. 

See  STATUTES,  CONSTRUCTION  OF,  8. 


SET-OFF. 

1.  What  title  sufficient.— Under  the  Code,  (§§  2129,  2240,)  a  party  may  use 
as  a  set-off  a  promissory  note  of  which  he  is  the  equitable  owner,  al- 
though he  may  not  have  the  legal  title. — Hudson  &  Stokes  v.  Weir  & 
Tate, , 294 

2.  Demands  not  sounding  in  damages  merely. — la  an  action  on  a  note  given 
for  the  purchase  money  of  land,  the  defense  may  be  set  up,  under  the 
plea  of  set-off,  that  plaintiff  falsely  represented  that  the  lands  were  not 
subject  to  overflow,  and  that  the  tract  included  other  valuable  lands 
outside  of  its  boundaries. — Gibson  v.  Marquis  and  Wife, 668 

SLANDER. 

1.  Words  heldjiot  slanderous. — The  words,  "He  is  mighty  smart  after  night," 
;'Put  him  in  the  dark,  and  he  would  get  it  all,"  falsely  and  maliciously 
spoken  by  defendant,  of  and  concerning  plaintiff,  do  not  impute  the 
crime  of  larceny,  and  are  not  iu  themselves  actionable  ;  nor  are  they 
slanderous,  when  alleged  to  have  been  spoken  in  a  conversation  had 
in  the  presence  of  third  persons,  "with  reference  to  a  dispute  and  diffi- 
culty which  existed  between  plaintiff  and  defendant,  relative  to  a  cer- 
tain tan-yard,  and  the  hides  and  leather  in  said  tan-yard,  and  the  divis- 
ion and  disposition  of  the  same." — Kirksey  v.  Fike, 206 

SLAVES. 

See  CRIMINAL  LAW,  3,  4,  5. 
STEAMBOATS,  1,  2. 

SPECIFIC  PERFORMANCE. 

1.  Ante-nuptial  contract,  barring  dower,  specifically  enforced. — In  this  case,  a 
specific  performance  of  an  ante-nuptial  contract,  barring  the  wife  of 
dower,  was  decreed  against  her,  at  the  suit  of  the  heirs-at-law  of  her 
deceased  husband,  where  the  contract  secured  to  her  separate  use  her 
interest  in  the  estate  of  a  former  husband,  which  was  worth  about 
$1200,  and  further,  "  during  her  life  or  widowhood,"  in  the  event  of 
her  survivorship,  "  one  third  of  the  estate,  both  real  and  personal,  of 
which  the  said  [husband]  should  happen  to  die  seized  and  possessed  ;" 
it  being  shown  that  the  estate  of  the  husband,  who  was  between  60  and 
70  years  old  at  the  time  the  contract  was  made,  and  had  four  children 
by  a  former  wife,  was  worth  about  $25,000,  of  which  $10,000  was  in 
lands  ;  that  the  wife,  who  was  then  over  40  years,  was  principally  in- 
duced to  make  the  contract,  that  she  might  be  better  enabled  to  edu- 
cate her  children  by  her  former  husband  ;  and  that  the  contract  was 


796 INDEX. 

SPECIFIC  PERFORMANCE— CONTINUED. 

partially  performed,  so  that  the  parties  could  not  be  placed  in  statu  quo. 
Webb  v.  Webb's  Heirs, : 588 

STATUTES,  CONSTRUCTION  OF. 

1.  Penal  statutes. — It  is  the<duty  of  the  courts,  while  disclaiming  the  right 
to  extend  a  criminal  statute  by  construction  to  cases  out  of  its  letter, 
to  apply  it  to   every  case   clearly   within   the  mischief  intended  to  be 
remedied,  where  its  words  are  broad  enough  to  embrace  such  case. — 
Huffman  v.  The  State, 40 

2.  General  rules  of  construction  cited  from  Heydon's  cane,  3  Co.  Rep.  8. — Ib 40 

3.  Reference  clause. — A  clause  of  reference  in  a  statute  embraces  only  the 
general  powers  and  provisions  of  the  statute  referred  to,  and  not  its 

.special  and  particular  clauses;  but  this  principle  cannot  be  so  applied 
in  the  construction  of  the  statute  defining  the  jurisdiction  of  the  city 
court  of  Mobile,  as  to  deprive  the  judge  of  that  court  of  the  power  to 
grant  injunctions,  which  is  one  of  the  general  powers  conferred  by  the 
constitution  on  the  circuit  judges. — Ex  parte  Greene  and  Graham,. ...  52 

4.  Penal  statutes. — The  settled  rules  of  construction  justify  the  courts  in 
confining  the  operation  of  penal  statutes  to  cases  which   are  clearly 
within  their  letter,   and  which  are  not   proved  to  be  clearly  without 
their  spirit. — Mangham  v.  Cox  &  Waring, 81 

5.  Reference  clause. — A  clause  of  reference,  in  a  statute  creating  a  court, 
and  prescribing  the  jurisdiction  and  powers  of  its  officers,  confers  upon 
its  ministerial  officers  only  the  general  powers  of  the  other  officers  re- 
ferred to,  and  does  not  embrace  such  powers  as  are  special  and  quasi 
judicial ;  such,  for  instance,  as  the  power  to  issue  original  attachments. 
Matthews,  Finley  &  Co.  v.  Sands  &  Co., .- . .   136 

6.  Civil  Code  of  Louisiana,  as  to  heir's  title  to  succession,  construed. — By  the  laws 
of  Louisiana,  on  the  death  of  a  person  possessed  of  or  entitled  to  prop- 
erty, real  or  personal,  the  right  to  the  property  descends  to  his  heirs ; 
but  the  heir  is  not  obliged  to  accept  the  succession,  and  the  right  does 
not  vest  (that  is,  become  fixed  and   without  suspense)  in  him,  until  he 
does  some  act  accepting  the  succession. — Miller  v.  Jones'  Adm'r, 174 

7.  Same,  as  to  sale  under  attachment  of  heir's  undivided  share  in  succession. — By 
the  laws  of  Louisiana,  an  heir's  undivided  share  in  the  succession  may 
be  seized  and  sold  under  attachment  or  execution ;  but  the  seizure 
must  be  of  the  whole  of  his  rights  in  the  succession,  subject  to  the 
charges  with  which  they  may  be  burdened,  and  the  seizure  and  sale  of 
the  right  and  title  of  one  oi  the  several  heirs  to  a  specific  part  of  the 
property  is  a  nullity 174 

8.  Construction  of  act  of  1856  respecting  public  schools  in  Mobile. — The  act  of 
1856,  "supplementary  to  an  act  entitled  'an  act  to  regulate  the  system 
of  public  schools  in  Mobile  county,'  approved  January  16,  1854,"  (Ses- 
sion Acts  1855-6,  p.  148;  ib.  1853-4,  p.  190,)  does  not  repeal  that  pro- 
vision of  the  former  statute,  which  directed  the  collection  and  appro- 
priation to  school  purposes  of  a  tax  on  licenses  for  retailing  of  spirituous 
liquors,  and  imposed  a  penalty  of  three  times  the  amount  of  the  license 
for  its  violation. — Holt  v.  School  Commissioners  of  Mobile 451 

9.  Repugnant  statutes  of  same  session. — It  is  competent  for  the  legislature,  by 
a  subsequent  statute,  to  modify  or  repeal  a  previous  act  of  the  same 
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session  :  the  legislative  rule,  as  to  the  entertainment  of  propositions  to 
alter  or  repeal  acts  or  resolutions  during  the  session  of  their  adoption, 
do  not  invalidate  such  subsequent  statute. — Mobile  &  Ohio  Railroad  Co. 
v.  The  State , 673 

10.  General  and  special  statutes.— The  principle  is  admitted,  that  a  special 
act  is  not  modified  or  controlled  by  a  subsequent  general    act  on  the 
same  subject,  unless  the  latter  clearly  manifests  on  its  face  such  an  in- 
tention   573 

11.  Statute  partly  unconstitutional. — An  unconstitutional  provision  in  a  stat- 
ute does  not  affect  the  validity  of  other  provisions  which  may  be  main- 
tained separate  and  apart  from  it ;  but  the  courts  will  strike  out  the 
former,  and  give  effect  to  the  latter 573 

12.  Construction  of  acts  of  1856,  "for  further  security  and  protection  of  the  State 
in  railroad  loans,"  and  "to  renew  the  loan  to  the  Mobile  and  Ohio  Railroad 
Co." — The  act  of  February  14,  1866,  "for  the  further  security  and  pro- 
tection of  the  State  in  railroad   loans,"  (Session   Acts  1855-6,  p.  3.) 
applies  to  the  extension  of  the  loan  to  the  Mobile  and   Ohio  Railroad 
Company  under  the  previous  act  of  January   12,  1856,  (76.  10).    The 
provision  of  said  act  which  requires  a  railroad  company,  applying  for 
a  loan  or  extension  of  a  debt,  to  consent  to  a  forfeiture  of  its  charter 
in  the  event  of  its  failure  to  make  payment  according  to  the  terms  of 
its  loan,  is  ind  ;pandeat  of  the  other  provisions,  which  require  its  con- 
sent to  a  declaration  of  a  forfeiture   of  its  charter  by  the  legislature, 
and  that  the  forfeiture  so  declared  shall  be  complete  and  effectual  for 
all  purposes  whatever  without  any  judicial  proceeding  ;  is  not  obnox- 
ious to  the  constitutional  objections,  that  it  requires  the   company   to 
consent  to  the  exercise  of  judicial  power  by  the  legislature,  and  impairs 
the  obligation  of  contracts  ;  and  must  be  complied  with  by  any  railroad 
company  applying  for  a  loan  or  extension  of  a  debt,  however  difficult 
such  compliance  may  be 673 

13.  Words  of  statute  how  construed. — The  words  of  a  statute  are  to  be  under- 
stood in  their  popular  signification,  when  nothing  appears  to  the  con- 
trary.— Mayor,  «tc.  of  Wetumpka  v.  Winter 651 

14.  Construction  of  acts  of  1818  and  1850  amending  charter  of    Wetumpka. — 
Under  the  acts  of  1848  and  1850  (Session  Acts  1848,  p.  223  ;  Ib.  1849- 
50," p.  348)  amending  the  charter  of  the  city  of  Wetumpka,  as  the  same 
are  set  out  in  the  complaint  in  this  case,  the  corporation  was  authorized    - 
to  dispose  of  its  bonds  in  aid  of  the  Tallassee  branch   of  the   Central 
Plank-road  Company  ;  the  "supervision  and  direction,"  which  arc  en- 
joined on  the  mayor  and  aldermen,  relate  only  to  the  appropriation  of 
the  money  arising  from  the  sale  of  the  bonds,  and  aot  to  the  perform- 
ance of  the  work  ;  and  if  the  bonds  were  transferred  to  a  purchaser,  in 
consideration  of  his  assuming  the  corporation's  liability  for  stock  sub- 
scribed to  the  amount  of  the  bonds,  the  contingent  advantage  which 
the  purchaser  might  obtain,  from  the  fact  that  the  stock  might  be  call- 
ed in  by  installments,  does  not  render  the  contract  usurious  or  illegal.  651 

STEAMBOATS. 

1.  Construction  of  statute  (Code,  §§  1010-11)  forbidding  transportation  of  slaret 
by  railroad  or  steamboat  u-iihout  owner's  written  authority. — It  is  no  defense 
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to  an  action  against  the  owners  of  a  steamboat,  to  recover  the  value  of 
a  slave  transported  on  their  boat  without  the  written  authority  of  his 
owner,  that  the  slave  was  a  runaway  when  he  came  on  board  the  boat 
at  Mobile  ;  that  he  was  not  discovered  until  after  the  boat  had  gone 
seventy-five  miles  up  the  river  on  her  trip  to  Montgomery;  that  he 
was  then  arrested,  and  chained  until  the  arrival  of  the  boat  at  Mont- 
gomery, when  he  was  carried  to  the  county  jail,  while  the  boat  pro- 
ceeded to  "Wetumpka  ;  that  he  was  at  that  time  sick  with  pneumonia, 
and  so  continued  until  his  death,  which  occurred  a  few  days  afterwards; 
and  that  the  defendants  furnished  him  with  proper  medical  attendance 
during  his  sickness. — Mangham  v.  Cox  &  Waring 81 

2.  Same. — The  principles  asserted  in  the  case  of  Mangham  v.  Cox  &  War- 
ing, ante.  p.  81,  construing  sections  1010-11  of  the  Code,  re-affirmed. — 
Massey  v.  Cole 864 

3.  Liability  of  steamboat,  under   U.  S.  statute,  as  common  currier. — The  acts  of 
congress  regulating  the  duties  and  liabilities  of  steamboats  engaged  in 
carrying  the  mail,  (U.  S.  Statutes  at  large,  vol.  4,  p.  104,  §  6  ;  ib.  vol. 
5,  p.  736,  §  13,)  do  not  impose  upon  the  owners  of  such  boats,  in  favor 
of  a  person  who  contracts  with  them  only  for  the  diligence  of  a  man- 
datory, the  responsibility  of  common  carriers. — Haynie  v.  Waring  &  Co.  263 

SUMMARY  JUDGMENTS. 

1.  Against  circuit  clerk  and  sureties. — A  summary  proceeding  against  a  cir- 
cuit clerk  and  the  sureties  on  his  official  bond,  for  his  failure  to  pay 
over  to  the  county  treasurer,  on  demand,  all  fines,  forfeitures,  or  other 
moneys  belonging  to  the  county.  (Code,  2596-7  ,2616-21,)  is,  as  to  the 
parties  who  have  received  notice  of  the  motion,  joint  only,  and  not 
several  as  well  as  joint,  and  is  governed  by  the  rules  which  apply  to 
joint  actions;  and  a  confession  of  judgment  by  the  clerk  does  not  au- 
thorize the  rendition  of  judgment  against  either  himself  or  the  other 
defendants. — Armstrong  v.  Holley.' 305 

2.  Record  must  show  jurisdiction. — To  sustain  a  summary  judgment,  on  no- 
tice and  motion,  the  record  must  affirmatively  show  every  material  fact 

to  give  the  court  jurisdiction;  and  the  notice,  though  copied  into  the 
transcript,  cannot  be  looked  to,  unless  it  is  made  part  of  the  record  by 
proper  reference. — Connoly  v.  Ala.  &  Tenn.  Rivers  Railroad  Co 373 

SURETIES. 

1.  Surety's  liability  on  penal  bond  not  affected  by  judgment  in  assumpsit  against 
principal. — In  debt  on  penal  bond,  conditioned  for  the  principal  obligor's 

faithful  performance  of  his  duties  as  secretary  of  an  incorporated 
company,  a  plea  by  the  surety,  averring  that  the  company  had  sued  the 
principal  in  assumpsit,  and  had  recovered  judgment  against  him  for 
the  amount  of  his  defalcation,  is  substantially  defective  on  demurrer. 
Firemen's  Ins.  Co.  v.  McMillan 147 

2.  Surety's  liability  for  principal's  defaults. — If  money  is  received  on  deposit 
by  an  incorporated  company,  without  authority  under  its  charter,  and 
fraudulently  embezzled  by  its  secretary,  the  surety  on  his  official  bond 

is  not  liable  for  it '. 147 

3.  Admissttnlity  and  effect  of  judgment  against  principal  as  evidence  against  surety. 

•  i".    '  ''&„ 
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A  recovery  against  the  principal,  for  his  defalcations  as  secretary  of 
an  incorporated  company,  is  not  evidence  against  the  surety  on  bis 
official  bond,  either  of  the  fact  of  embezzlement,  or  of  the  amount 
embezzled  ;  but  it  would  be  admissible,  it  seems,  in  connection  with 
proof  that  it  was  for  the  same  defalcations  for  which  the  surety  was 

sued,  and  that  it  had  been  partly  paid  or  discharged 147 

4.  Competency  .of  surety  as  witness  for  principal. — In  an  action  against 
the  principal,  on  a  promissory  note  executed  by  him,  in  this  State, 
jointly  with  several  sureties,  a  surety  who  is  not  sued  is  a  competent 
witness  for  him. — Wright  v.  Atwood's  Adm'r 346 

TRESPASS. 

1.  Admissibility  of  evidence  in  mitigation  of  damages. — In   a  civil  action  to 
recover  damages  for  an  assault  and  battery,  the  defendant  cannot  be 
allowed  to  prove,  in  mitigation  of  damages,  that  he  has  been  indicted,' 
convicted,  and  fined  for  the  same  assault  and  battery. — Phillips  v.  Kelly.  628 

2.  Accord  and  satisfaction  not  good  under  general  issue. — An  agreement,  enter- 
ed into  after  defendant  had  commenced  a  prosecution  against  plaintiff 
for  an  assault  and  battery,  but  before  the  return  of  the  warrant,  to  the 
effect  "  that  the  parties  would  mutually  drop  the  matter,  and  be  friends, 
and  never  do  or  say  anything  more  in  relation  thereto,  and  that  de- 
fendant would  abandon  the  prosecution,  and  plaintiff  would  pay  costs"; 
and  its  performance  by  defendant, — though  they  might,  if  specially 
pleaded,  bar  a  civil  action  subsequently  instituted  by  plaintiff  to  recov- 
er damages  for  the  same  assault  and  battery,  cannot  so  operate  when 
given  in  evidence  under  the  general  issue 628 

3.  Merger  of  civil  action  in  felony. — An  assault  with  intent  to  kill,  when 
committed  by  one  white  person  upon  another,  not  being  a  felony,  the 
failure  to  prosecute,  or  the  compromise  of  a  prosecution  commenced, 
does  not  prevent  a  recovery  in  a  civil  action  for  damages 628 

4.  What  constitutes  defense^  under  general  issue. — The  misconduct  of  the  plain- 
tiff, in  provoking  the  assault,  and   entering  willingly  into  the  fight, 
which  does  not  in  law  amount  to  an  assault,  is  no  defense,  under  the 
general  issue,  unless  the  defendant  himself  was  wholly  free  from  fault.  628 

5.  Merger  of  civil  action  in  felony. — The  common-law  doctrine,  as  to  the 
merger  of  a  civil  action  in  a  felony,  does  not  apply  to  a  statutory  action 
(Code,  §  1938)  by  an  administrator  to  recover  damages  for  the  wrong- 
ful act  or  omission  which  caused  the  death  of  his  intestate. — Lankford's 
Adm'r  v.  Barrett 700 

TRUSTS. 

1.  Right  of  cestui  gue  trust  to  possession  and  control  of  trust  property. — Where 
the  estate  of  the  wife  is  secured,  by  ante-nuptial  contract,  to  her  sole 
and  separate  use  during  her  life,  and  the  naked  legal  title  is  vested  in 
herhusband  as  trustee,  she  is  entitled,  on  application  to  acourt  of  equity. 
to  the  possession  and  control  of  the  proper ty.  when  most  of  it  is  of  such  a 
character  that  its  enjoyment  consists  in  its  use  and  possession,  and  it 
does  not  appear  that  she  is  incompetent  to  manage  it,  or  that  her  pos- 
session would  be  inconsistent  with  the  rights  of  any  of  the  cestuu  qat 
trust. — Roper  v.  Roper 247 
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2.  Removal  of  trustee. — If  the  husband,  by  fraudulent  design,  or  in  disre- 
gard of  the   rights  of  his  wife,  or  through  indifference  to  the  duties 
of  his  office,  assumes  the  exclusive  control  and  management  of  the 
trust  property,  a  court  of  equity  would  remove  him  from  the  trustee- 
ship ;  but  when  his  assumption  of  such  authority  is  shown  to  be  the 
result  of  a  mere   misapprehension  of  his  own  rights,  and  the   trust 
estate  has  suffered  no  injury  thereby,  it  is  not  a  sufficient  ground 
of  removal ;  nor  will  he  be  removed  on  account  of  a  mere  disagreement 
between  him  and  his  wife,  which  is  not  shown  to  have  originated  from 
his  culpable  conduct 247 

3.  Ceslui  que  trust  established  in  possession. — If  the  evidence  does  not  establish 
a  sufficient  ground  for  the  removal  of  the  husband  as  trustee,  but  shows 
that  he  assumed,  through  misapprehension  of  his  own  rights,  the  exclu- 
sive control  and  management  of  the  trust  property,  the  wife  is  entitled  to 
a  decree  against  him,  establishing  her  in  the  possession  and  control  of 
the  property 247 

4.  Purchase  by  trustee  at  his  own  sale. — A  purchase  by  a  trustee  at  his  own 
sale  is  not  absolutely  void,  but  voidable  merely  at  the  option  of  the 
beneficiaries  seasonably  expressed  ;  but  this  principle,  as  applicable  to 
sales  by  executors  and  administrators,  is  subject  to  the  qualifications 
settled  by  the  previous  decisions  of  this  court. — Charles  v.  Dubose. . . .  367 

5.  Continuance  of  trustee's  title. — Where  slaves  are  conveyed  by  deed  to  a 
trustee,  his  heirs,  executors  and  administrators,  in  trust  for  the  sole  and 
separate  use  of  a  married  woman  during  her  life,  "  and  after  her  death 
for  the  use,  benefit  and  behoof  of  her  children  by  her  present  husband, 
and  their  heirs  forever,"  the  title  of  the  trustee  does  not  cease  at  the 
death  of  the  first  taker. — Bryan  and  Wife  v.  Weems 423 

6.  When  statute  of  limitations  commences    to  run  against  trustee. — Where  the 
separate  property  of  the  wife  is  allowed  by  her  trustee  to  remain  in 
possession  of  her  husband,  who,  at  his  death,  disposes  of  it  by  his  will ; 
and  the  trastee  is  cognizant  of  facts  which  are  sufficient  to  charge  him 
with  implied  notice  of  the  general  provisions  of  the  will  before  it  is 
admitted  to  probate, — the  adverse  possession  of  the  husband's  executor, 
as  against  the  trustee,  commences  to  run  from  the  probate  of  the  will 
and  possession  under  it 42  3 

7.  Whencestui  que  trust  is  barred  in  equity. -r-T 'he  rule  is  well  settled,  that  if 
the  trustee  delay  the  assertion  of  his  rights  until  he  is  barred  by  the 
statute  of  limitations,  the  cestui  que  trustwlll  also  be  barred 423 

8.  Evidence  insufficient  to  prove  resulting  trust. — In  this  case,  the  allegations  of 
the  bill,  as  to  the  purchase  of  lands  with  partnership  funds,  being  de- 
nied by  a  sworn  answer ;  the  complainant's  only  proof  consisting  of 
verbal  admissions,  casually  made,  and  detailed  after  the  lapse  of  fifteen 
or  eighteen  years  by  witnesses  whose  accuracy  was  shown  to  be  unreli- 
able ;  there  being  also  proof  of  similar  admissions  on  the  part  of  the 
complainant ;  and  no  reason  being  shown  for  his  long  delay  in  the 
assertion  of  important  rights  unjustly  withheld  from  him,  when  he  was 
in  destitute  circumstances — the  evidence  was  held  insufficient  to  estab- 
lish a  resulting  trust  in  the  lands. — Garrett  v.  Garrett's  Heirs 439 

9.  Contract  of  trustee  binds  him  personally. —The  purchases  of  trustees,  execu- 
tors, administrators,  and  guardians,  when  made  in  obedience  to  the 
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duties  of  the  trust,  impose  upon  them  a  personal  liability :  the  seller 
must  look  to  them  for  payment,  and  they  must  look  to  the  trust  estate 
for  reimbursement. — Sanford  v.  Howard 684 

VENDOR  AND  PURCHASER. 

1.  When  misrepresentations  amount  to  fraud. — Representations  of  soundness, 
recklessly  made  by  the  auctioneer  for  the  purpose  of  inducing  the  pur- 
chaser to  buy,  may  amount  to  fraud,  although  the  auctioneer  did 
not  know  at  the  time  that  they  were  false  ;  and  if  the  purchaser  buys 
on  the  faith  of  such  representations,  the  fact  that  the  administrator 
gave  public  notice,  before  the  commencement  of  the  sale,  "that  no  war- 
ranty of  soundness  would  be  made,  and  that  every  purchaser  must 
judge  for  himself,"  does  not  avoid  the  defense  of  fraud. — Atwood's 
Adm'r  v.  Wright „ 346 

2.  When  misrepresentation  is  fraud. — A  misrepresentation  by  the  vendor,  in 
regard  to  a  material  fact,  which  operated  as  an  inducement  to  the 
purchase,  upon  which  the  purchaser  had  a  right  to  rely,  and  by  which 
he  was  actually  deceived  and  injured,  is  a  fraud,  and  confers  upon  the 
purchaser  the  right  to  avoid  the  contract,  whether  executed  or  executory. 
Foster  v.  Gressett's  Heirs 393 

3.  Waiver  of  rescission  on  account  of  fraud. — But  the  right  to  a  rescission  of 
the  contract  on  this  ground  may  be  lost,  either  by  an  affirmance  of  the 
contract  after  the  discovery  of  the  fraud,    or  by  a  failure  to  manifest 
the  election  to  disaffirm  it  within  a  reasonable  time  after  the  discovery 

of  the  fraud 393 

4.  What  is  reasonable  promptness  in  seeking  rescission. — What  is  a  reasonable 
time,  within  which  to  manifest  an  election  to  disaffirm  the  contract, 
must  be  determined  from  the  circumstances  of  each  particular  case. 
Where  the  purchaser  died,  about  eight  months  after  the  sale,  without 
having  discovered  the  fraud  ;  and  his  heirs,  one  of  whom  was  still  a 
minor,  filed  a  bill  to  rescind  within  one  year  after  the  discovery  of  the 
fraud ;  and  within  four  years  after  the  sale, — held,  that  this  was  suffi- 
cient promptness 393 

5.  Abandonment  of  possession  and  offer  to  rescind. — Where  the  vendor  removed 
from  the  State,  with  all  his  property,  before  the  discovery  of  the  fraud, 
after  having  collected  one  half  of  the  purchase  money,  and  having 
transferred  the  note  for  the  uncollected  balance  to  a  non-resident, 
who  recovered  judgment  upon  it,  and  was  trying  to  collect  it ;  and  the 
vendee  having  died  a  few  months  after  the  purchase,  and  before  the 
discovery  of  the  fraud,  one  of  his  heirs  was  a  minor  when  the  bill  was 
filed, — held,  that  these  facts  justified  the  complainants'  retention  of  the 
land,  and.rendered  unnecessary  an  offer  to  rescind  before  filing  the  bill . .  393 

(!.  Improvements  and  rents. — When  the  vendee's  heirs  seekarescission  under 
circumstances  which  justified  their  retention  of  possession,  they  are  en- 
titled to  a  fair  allowance  for  any  improvements  made  by  them  upon 
the  land,  either  before  or  after  the  filing  of  the  bill,  which  were  abso- 
lutely necessary  to  render  the  possession  beneficial  and  profitable,  such 
as  necessary  fencing,  and  all  indispensable  buildings  on  a  plantation  ; 
and  are  chargeable  not  only  with  the  rents,  but  with  any  deterioration 
in  the  value  of  the  land  caused  by  their  injurious  or  injudicious  culti- 
vation. .  393 
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7.  How payment  may  be  enforced  by  decree. — On  a  rescission  in  favor  of  the 
vendee,  the  court  may  declare  the  purchase  money  a  lien  on  the  land, 
and  order  that  the.land  be  sold  if  the  money  be  not  refunded  by  a  given 
day 393 

8.  When  misrepresentations  do  not  amount  to  fraud. — The  honest  expression  of 
opinion  by  the  vendor  as  to  the  location  of  one  of  the  boundary  lines, 
even  though  erroneous,  is  not  such  a  misrepresentation  as  constitutes  a 
fraud  on  the  purchaser,  and  is  not  available  to  him  in  abatement  of  the 
purchase  money. — Stow  v.  Bozeman's  Executors 397 

9.  Computation  of  interest. — In  making  an  abatement  of  the  purchase  money, 
it  is  a  proper  method  of  computing  interest,  to  divide  the  amount  of 
the  damages  by  the  number  of  notes  originally  given  for  the  purchase 
money,  and  to  allow  interest  on  each  sum  from  ^the  time  the  notes  re- 
spectively fell  due  to  the  time  when  new  outstanding  notes  were 
substituted 397 

10.  Mode  of  computing  damages  on  account  of  deficiency  of  land. — Where  two 
contiguous  half-sections,  which  are  rendered  fractional  sub-divisions  by 
the  passage  of  a  navigable  river,  are  represented  by  the  vendor  to  con- 
tain 640  acres,  and  the  vendee  afterwards  files  a  bill  for  an  abatement 
of  the  purchase  money,  it  is  erroneous  to  compute  the  damages  result- 
ing from  the  deficiency  by  taking  into  consideration  the  quality  of  the 
lands  adjacent  ;  but  the  correct  rule  is  to  compute  the  average  value  of 
the  land  per  acre  at  the  price  agreed  to  be  paid,  after  first  deducting 
the  value  of  the  ferry  and  river  privileges,  and  to  multiply  this  average 
value  by  the  number  of  acres  deficient 397 

11.  Purchasers  remedy  for  defect  of  title. — The  purchaser  may  elect,  on  dis- 
covering a  defect  of  title,  either  to  take  the  necessary  steps  to  entitle 
himself  to  a  rescission  of  the  contract,  or  to  sue  at  law  for  a  breach  of 
the  covenant  contained  in  the  bond  for  title. — Reese  v.  Kirk 406 

12.  How  election  may  be  waived  or  lost. — The  purchaser's  right  of  election,  in 
suoh  case,  can  only  be  lost  by  his  own  act  or  laches,  and  cannot  be  ex- 
ercised by  any  court  for  him  ;  nor  does  he   deprive  himself  of  it  by 
bringing  suit  on  the  title-bond,   in  which  the  lands  are  by  mistake  in- 
correctly described,  and  by  defending  a  suit  in  equity  for  the  correction 

of  the  mistake 406 

13.  Rescission  refused  where  parties  could  not  be  placed  in  statu  quo. — Where  the 
vendee,  on  'discovering  that  a  part  (one-fourth)  of  the  land  purchased, 
including   the  dwelling-house  and   improvement,   was  public     land, 
voluntarily  entered  it  before  his  notes  for  the  purchase  money  were 
due,  and  then  insisted  on  a  rescission  of  the  contract,  but  did  not  offer 
to  restore  the  land  ;  and  the  vendor,  in  reply  to  the  proposition  to  re- 
scind, offered  to  credit  the  notes  for  the  purchase  money  with    a  much 
larger  sum  than  the  costs  and  expenses  of  entering  the  land,  which  the 
purchaser  refused, — held,  that  the  purchaser  was  not  entitled  to  a  re- 
scission of  the  contract,  but  was  entitled  to  a  credit  for  the  costs  Snd 
expenses  of  entering  the  land.— Gallagher  v.  Witherington 420 

14.  Decree  for  conveyance  oftiHe,when  erroneous. — When  the  purchaser  comes 
into  equity  to  obtain  a  rescission  of  the  contract,  but  only  .establishes 
his  claim  to  a  credit  on  the  outstanding  notes  for  the  purchase  money 
for  the  amount  expended  by  him  in  entering  a  portion  of  the  land,  which 
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amount  is  not  equal  to  the  unpaid  portion  of  the  purchase  money ; 
while  the  title-bond  is  conditioned  to  convey  on  the  payment  of  the 
purchase  money,  he  cannot  have  a  decree  for  a  conveyance  of  title. . ..  420 

15.  Measure  of  damages  for  misrepresentation. — The  measure  of  damages  to 
which  a  purchaser  is  entitled,  on  account  of  bis  vendor's  false  repre- 
sentation that  the  land  was  not  subject  to  overflow,  and  that  the  tract 
included  other  valuable  lands  which  were  outside  of  its  boundaries,  is 
the  difference  between  the  actual  value  of  the  land  and  what  would 
have  been  its  value  if  the  representations  had  been  true. — Gibson  v. 
Marquis  and' Wife 668 

VENUE. 

1.  Charge  dispensing  vnth  proof  of  venue,  erroneous. — Where  the  bill  of  excep- 
tions professes  to  set  out  all  the  evidence,  and  does  not  show  that  the 
venue  was  proved,  a  charge  to  the  jury,  "that  if  they  believed  the  evi- 
dence they  must  find  the  defendant  guilty,"  is  erroneous. — Spaight  v. 
The  State 32 

2.  Waiver  of  irregularity  in  change  of  venue. — Where  an   order  for  a  change 
of  venue   is,  by  consent  of  parties,  rescinded  by  the  court  at  a  subse- 
quent term,  and  the  cause  reinstated  on  the  docket,  a  motion  to  strike 
the  case  from  the  docket,  made  after  the  lapse  of  several  years,  may  be 
overruled. — Gager  v.  Doe  d.  Gordon 341 

VENIRE. 

12.  Rigid  to  copy  of  venire. — When  a  prisoner,  indicted  for  a  capital  offense, 
is  in  actual  confinement,  he  is  entitled  to  a  list  of  the  jurors  summoned 
for  his  trial,  at  least  two  days  before  the  day  appointed  for  his  trial; 
but  when  he  is  not  in  actual  confinement,  and  has  counsel,  whose  names 
are  so  entered  on  the  docket,  the  right  to  such  list  does  not  arise,  in 
favor  of  either  the  prisoner  or  his  counsel,  except  upon  application  of 
the  latter.— Code,  §  3576.— Bill  v.  The  State 34 

13.  Objections  to  venire  overruled. — If  a  defendant  in  a  capital  case,  not  being 
in  actual  confinement,  and  having  counsel  entered  on  the  docket,  pro- 
ceed to  trial  without  objecting  to  the  panel  of  jurors  summoned,  he 
cannot  have  the  entire  panel  set  aside,  on  account  of  the  misnomer  of 
one  of  the  jurors,  who  was  summoned  but  failed  to  attend  ;  nor  on  ac- 
count of  the  omission  to  insert  in  the  panel  a  juror's  Christian  name  in 
full,  when  the  initial  letter  of  the  name  is  correctly  stated 34 

VERDICT. 

1.  In  action  on  open  account. — In  an  action  on  an  open  account,  commenced 
in  a  justice's  court,  and  removed  by  appeal  to  the  circuit  court,  a  ver- 
dict in  these  words  :  "We.  the  jury,  agree  of  and  assess  damages  of  the 
defendant  $47,  and  the  plaintiff  with   the  costs,"  does  not  authorize 
the  rendition  of  judgment  for  the  plaintiff. — Ramcr  v.  Fletcher 471 

2.  In  ejectment. — The  jury  having  found  a  verdict  for  the  plaintiff,  assessing 
the  value  of  the  improvements  and  rents,  their  failure  to  assess  also  the 
value  of  the  land  is  not  available  to  the  defendant  on  error,  when  the 
record  shows  that,  before  the  rendition  of  judgment  on  the  verdict,  the 
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plaintiff  paid  into  court  the  damages  assessed  in  favor  ot  the  defend- 
ant.— Gager  v.  Doe  d.  Gordon \ 341 

WARRANTY. 

1.  Warranty  of  administrator  binds  him  personally. — An  administrator,  in  sell- 
ing slaves  belonging  to  his  intestate's  estate,  may  warrant  their  sound- 
ness, and  thus  bind  himself  personally. — Stoiidenmeier  v.  Williamson    558 

2.  Measure  of  damages  for  breach  of  warranty  of  soundness. — In  an  action  on  a 
warranty  of  the  soundness  of  a  slave,   the  measure  of  damages  is,  the 
difference  between  the  actual  value  of  the  slave  at  the  time  of  the  sale 
and  what  would  have  been  his  value  if  sound,  together  with  interest  on 
this  amount  from  the  time  of  the  sale 558 

WILLS. 

1.  Nature  of  proceeding  for  probate  of  will. — The  probating  of  a  will  is,  under 
any  circumstances,  a  proceeding  in  rem  ;  yet,  under  the   practice  and 
statutes  of  this  State,  it  partakes  somewhat  of  the  nature  of  a  proceed- 
ing in  personam,  and  is  assimilated,   in  many  respects,  to  an  ordinary 
suit  at  law. — Deslonde  and  James  v.  Darrington-'s  Heirs 92 

2.  Joinder  in  issue. — When  objections  are  filed  to  the  probate  of  a  will,  it 
is  not  necessary  to  join  issue  thereon  ;  nor  can  a  joinder  in  issue  by  one 
of  the  proponents  work  a  change  of  parties  to  the  record,  or  release  a 
co-proponent  from  his  duties  and  liabilities  as  such 92 

3.  Oral  and  written  applications  for  probate. — An  application  for  the  probate 
of  a  will  may  properly  be  made  in  writing,  though  our  statutes  do  not 
require  that  it  should  be  so  made  ;  but  where  a  will  is  propounded 
orally  by  two  joint  executors,  and  a  day  set  for  the  hearing,  a  subse- 
quent written  application  by  one  of  the  proponents  alone  cannot  an- 
nul or  vary  the  previous  proceedings 92 

4.  Renunciation  by  proponent  as  executor. — Where  two  joint  executors  pro- 
pound a  will  for  probate,  and  an  issue  is  made  up  to  test  its  validity, 
it  is  too  late  for  either  of  them,  at  the  trial,  to  renounce  his  executor- 
ship,  in  order  that  he  may  become  a  competent  witness  to  sustain  the 
will ". 92 

5.  Competency  of  proponent  as  witness  for  will. — After  issue  joined  contesting 
the  probate  of  a  will,  an  executor,  who  is  shown  by  the  record  to  be  one 
of  the  proponents,  cannot  demand  to  be  discharged,  as  a  matter  of 
right,  on  offering  to  deposit  in  court  a  sum  of  money  sufficient  to  cover 
the  costs,  in  order  that  he  may  be  examined  as  a  witness  to  sustain  the 
will 92 

6.  Statute  of  wills  (Code,  §  1611)  construed  by  English  decisions  on  29th  Car.  II. 
Section  1611  of  the  Code,  so  far  as  it  relates  to  the  signing  of  the  will, 
being  a  substantial  transcript  of  the  statute  29th  Car.  II,  ch.  3,  the  con-    : 
struction  which  the  British  statute  had  previously  received  must  be 
regarded  as  the  construction  which  the  legislature  intended  to  be  put 
upon    our   statute,  and  that  construction  is  hereby  adopted. — Arm- 
strong's Executor  v.  Armstrong's  Heirs '. .  538 

7.  What  w  sufficient  signing  of  the  wUl. — It  being  shown  that  a  will  was 
written  in  the  presence  of  the  testator,  and  at  his  dictation,  and  was 
subscribed  by  the  attesting  witnesses  as  the  statute  directs,  after  hav- 
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ing  been  read  and  approved  by  bim  ;  and  that  the  testator,  on  being 
asked  if  be  was  able  to  sign  it,  replied,  that  he  was  not.  and  that  it  was 
a  good  will, — held,  on  demurrer  to  the  evidence,  that  the  testator's 
name  written  in  the  beginning  of  the  will  was  a  sufficient  compliance 
with  the  requisitions  of  the  statute. — Code,  §  1611 538 

WITNESS. 

1 .  Competency  of  proponent  as  witness  for  will, — After  issue  joined  contesting 
the  probate  of  a  will,  an  executor,  who  is  shown  by  the  record  to  be 
one  of  the  proponents,  cannot  demand  to  be  discharged,  as  a  matter  of 
right,  on  Offering  to  deposit  in  court  a  sum  of  money  sufficient  to  cover 
the  costs,  in  order  that  he  may  be  examined  as  a  witness  to  sustain  the 
will. — Deslonde  and  James  v.  Darrington's  Heirs 92 

2.  Of  contradicting  a  party's  own  witness. — Although  a  party  is  not  allowed 
to  discredit  his  own  witness,  he  is  not  precluded  from  giving  evidence 
which  varies  from  the  testimony  of  bis  witness. — Upson  v.  Raiford. . . .  188 

3.  Privileged  communications. — The  rule  which  protects  professional  com- 
munications, is  founded  in  public  policy,  and  extends  to  all  informa- 
tion acquired  by  an  attorney  from  his  client,  touching  matters  that 
come  within  the  ordinary  scope  of  professional  employment;  but,  where 
two  contracting  parties  employ  an  attorney  to  draw  up  their  contract, 
and  make  their  communications  to  him  in  the  presence  of  each  other, 
each  thereby  waives,  as  against  the  other,  his  right  to  treat  those  com- 
munications as  confidential,  and  each  is  entitled,  in  asserting  his  rights 
under  the  contract,  to  a  disclosure  of  its  stipulations  from  the  attor- 
ney.— Parish  v.  Gates ! 254 

4.  Competency  of  witness  as  affected  by  interest. — An  insolvent  debtor,  being 
about  to  make  an  assignment,  and  refusing  to  make  any  assignment, 
without  plaintiff's  approval  and  consent,  which  did  not  place  in  the 
preferred  class  the  debts  on  which  plaintiff  was  bound,  jointly  with 
others,  as  endorser  and  surety  ;  thereupon,  in  consideration  that  plain- 
tiff would  consent  that  the  debtor  might  make  an  assignment  postpon- 
ing the  debts  on  which  he  was  bound,  and  preferring  the  debts  on  which 
defendant  was  bound  as  endorser  and  surety,  the  latter  promised  to  pay 
a  specified  sum,  and  the  deed  was  made  in  pursuance  of  the  contract. 
Held,  in  an  action  on  the  contract,  that  the  debtor  was  a  competent  wit- 
ness for  plaintiff. — Hatton's  Adm'rs  v.  Jordan 266 

5.  Transferror  competent  witness  for  the  transferree. — Under  the  Code,  (§  2290,) 
the  transferror,  or  assignor  of  the  note  sued  on,  is  not  a  competent  wit- 
ness for  the  plaintiff. — Hudson  &  Stokes  v.  Weir  &  Tate 294 

6.  Competency  of  surety  as  witness  for  principal. — In  an  action  against  the 
principal,  on  a  promissory  note  executed  by  him,  in  this  State,  jointly 
with  several  sureties,  a  surety  who  is  not  sued  is-  a  competent  witness    "    f 
for  him. — Atwood's  Adm'r  v.  Wright 346 

7.  Competency  of  executor  as  witness  for  bailee. — In  the  absence  of  any  proof 
of  an  express  warranty,  fraud,  or  negligence,  an  executor,  who  has  been 
released  both  in  his  representative  and  individual  capacity,  is  a  compe- 
tent witness  for  a  person  to  whom  he  has  hired  a  slave  belonging  to  his 
testator's  estate,  in  an  action  brought  against  the  latter  to  recover  the 
slave,  although  it  is  shown  "  that  he,  as  executor,  is  the  real  party  in 
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interest  in  the  defense  of  the  suit,  and  had  employed  the  counsel  who 
were  defending  it." — Walden  v.  Smith 411 

8.  Cross-examination  of  witness. — The  party  against  whom  a  witness  has  been 
introduced  and  examined  in  chief,  has  the  fight  to  cross-examine  him 
fully  as  to  his  knowledge  touching  any  and  all  facts  material  to  the 
case;  and  although  the  court,  in  the  exercise  of  its  discretionary  con- 
trol over  the  conduct  of  the  trial,  may  sometimes  postpone  the  cross- 
examination  of  a  witness  for  the  plaintiff,  it  cannot  be  postponed  until 
after  the  plaintiff  has  made  out  a  prima-fade  case  and  closed. — Fralick 

v.  Presley  and  Wife 457 

9.  Same. — On  cross-examination  greater  latitude  is  allowed  than  on  the 
direct  examination,  and  much  must  be  left  to  the  enlightened  discretion 
of  the  presiding  judge;  nor  will  the  appellate  court  revise  his  action, 
unless  the  record  affirmatively  shows  that  improper  indulgence  was 
granted,  or  unless  the  cross-examination  seeks  to  elicit  facts  which  are  • 
palpably  irrelevant  and  immaterial. — Stoudenmeier  v.  Williamson. . . .  658 

10.  Relevancy  of  evidence,  on  cross-examination,  showing  tcitness'  connection  with 
cause  of  action. — In  an  action  on  a  written  warranty  of  the  soundness 
of  a  slave,  the  auctioneer  by  whom  the  sale  was  made  was  introduced  as  a 
witness  by  the  defendant,  and  was  asked,  on  cross-examination,  if  the 
question  was  not  asked,  during  the  sale,  whether  the  slave  was  sound, 
and  what  his  reply  was  ;  to  which  he  answered,  that  the  question  was 
asked,  and  that  he  replied,  "  I  believe  she  is  sound — she  is  so  far  as  I 
know," — held,  that  the  question  and  answer,  though  they  would  not 
have  been  admissible  on  the  direct  examination,  were  properly  received 
in  evidence,  as  showing  the  witness'  connection  with  the  question  of 
the  slave's  soundness 568 

11.  Competency  as  witness  of  person  to  whom  goods  were  furnished. — The  person 
to  whom  the  goods  were  furnished,  a  minor,  is  a  competent  witness  for 
the  creditor,  to  prove  the  amount  and  value  of  the  goods,  and  the  char- 
acter of  the  defendant's  promise. — Sanford  v.  Howard 684 


